BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

in the Matter of the Accusation Against:

DAVID RENE SANCHEZ and EDER Case No. 79/16-86
PLASENCIA (aka EDER DE JESUS
PLASENCIA), PARTNERS, dba SMOG OAH No. 2016050631

TEST CENTER;
250 S. Towne Ave.
Pomona, CA 91766

Automotive Repair Dealer Registration No.
ARD 276231

Smog Check, Test Only, Station License No.
TC 276231,

and

EDER DE JESUS PLASENCIA
1665 Burma Ct.
Pomona, CA 817686

Smog Check Inspector License No. EO
632822

Smog Check Repair Technician License
No. El 632822 (formerly Advanced Emission
Specialist Technician EA 632822)

Respondenis.

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby accepted and
adopted as the Decision of the Director of the Department of Consumer Affairs in the above-
entitled matter,

This Decision shall become effective XS 0/

DATED:

KURT HE
Supervising Attorney

Division of Legal Affairs
Department of Consumer Affairs
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KAMALA D. HARRIS
Attorney General of California
ARMANDO ZAMBRANO
Supervising Deputy Attorney General
WILLIAM D, GARDNER
Deputy Attomey General
State Bar No. 244817
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephonc: (213) 897-2114
Facsimile: (213) 897-2804
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

DAVID RENE SANCHEZ and EDER
PLASENCIA (aka EDER DE JESUS
PLASENCIA), PARTNERS, dba SMOG
TEST CENTER;

250 S. Towne Ave.

Pomona, CA 91766

Automotive Repair Dealer Registration No.
ARD 276231

Smog Check, Test Only, Station License No.
TC 276231,

and

EDER DE JESUS PLASENCIA
1665 Burma Ct. .
Pomona, CA 91766

Smog Check Inspector License No, EO
632822

Smog Check Repair Technician License No.
E1 632822 (formerly Advanced Emission

Specialist Technician EA 632822)

Respondents,

i
i
i

Case No, 79/16-86
OAH No. 2016050631

STIPULATED SETTLEMENT AND
DISCIPLINARY ORDER

STIPULATED SETTLEMENT (79/16-86)




ITIS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true: |
PARTIES

1. Patrick Dorais (Complainant) is the Chief of the Bureau of Automotive Repair. He
brought this action solely in his official capacity and is represented in this matter by Kamala D,
Harris, Attorney General of the State of California, by William D. Gardner, Deputy Attorney
General. 7

2. Respondent David Rene Sanchez and Eder Plasencia (aka Eder de Jesus Plasencia),
partners, dba Smog Test Center, and Respondent Eder de Jesus Plascencia are representing
themselves in this proceeding and have chosen not to exercise their right to be represented by
counsel. ‘

1. Onorabout April 14, 2014, the Bureau of Automotive Repair issued Automotive

Repair Dealer Registration Number ARD 276231 to David Rene Sanchez and Eder Plasencia (aka

| Eder de Jesus Plasencia), partners, dba Smog Test Center. The Automotive Repair Dealer

Registration was in full force and effect at all times relevant to'the charges brought herein and
will expire on April 30, 2017, unless renewed.

2. Onorabout April 21, 2014, the Bureau of Automotive Repair issued Smog Check,
Test Only, Station License Number TC 276231 to David Rene Sanchez and Eder Plasencia (aka
Eder de Jesus Plasencia), partners, dba Smog Test Center (hereinafter, “Respondent Smog Test
Center””). The Smog Check, Test Only, Station License was in full force and effect at all times
relevant to the charges brought herein and will expire on April 30, 2017, unless renewed.

3. OnlJanuary 31, 2011, the Bureau of Automotive Repair issued Advanced Emission
Specialist Technician License EA 632822 to Eder de Jesus Plasencia (hereinafter, “Respondent
Plasencia™). - Pursuant to California Code of Regulations, title 16, section 3340.28, subdivision
(e), upon Respondent’s election, said license was renewed as Smog Check Inspector License EO
632822 and Smog Check Repair Technician License No. EI 632822, effective January 18, 2013,
The licenses were in full force and effect at all times relevant to the charges brought herein and

will expire on January 31, 2017, unless renewed.
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JURISDICTION

3. Accusation No. 79/16-86 was filed before the Director of Consumer Affairs
(Director), for the Bureau of Automotive Repair (Bureau), and is currently pending against
Respondent Smog Test Center and Respondent Plascencia (collectively hereinafter,
“Respondents™), The Accusation and all other statutorily required documents were properly
served on Respondents on April 1, 2016. Respondents timely filed their Notices of Defense
contesting the Accusation.

4. A copy of Accusation No. 79/16-86 is attached as exhibit A and incorporated herein
by reference. '

ADVISEMENT AND WAIVERS

5. Respondents have carefully read, and understand the charges and allegations in
Accusation No. 79/16-86. Respondents have also carefullj} read and understand the effects of this
Stipulated Scttlement and Disciplinary Order.

6.  Respondents are fully aware of their legal rights in this matter, inciuding theright to a
hearing on the charges and allegations in the Accusation; the right to be represented by counsel at
their own expense; the right to confront and cross-examinc the witnesses against them; the right
to present evidence and to testify on their own behalf; the right to the issuance of subpoenas to
compel the attendance of witnesses and the production of documents; the right to reconsideration
and court review of an adverse decision; and all other rights accorded by the California
Administrative Procedure Act and other applicable laws.

7. Respondents voluntarily, knowingly, and intelligently waive and give up each and
every right set forth above.

CULPABILITY

8.  Respondent Smog Test Center understands and agrees that the charges and
allegations in Accusation No, 79/16-86, if proven at a hearing, constitute cause for imposing
discipline upon Automotive Repair Dealer Registfation No. 276231 and Smog Check, Test Only,
Station License Number TC 276231, |
"
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9. Respondent Plascencia understands and agrees that the charges and allegations in
Accusation No. 79/16-86, if proven at a hearing, constitute cause for imposing discipline upon
Smog Check Inspector License EO 632822 and Smog Check Repair Technician License No. EI
632822, |

10.  For the purpose of resolving the Accusation without the expense and uncertainty of
further proceedings, Respondents agree that, at a hearing, Complainant could establish a factual
basis for the charges in the Accusation, and that Respondents hereby gives up their right to
contest those charges.

11. Respondent Smog Test Center agrecs that Automotive Repair Dealer Registration No.
276231 and Smog Check, Test Ol;lly, Station License Number TC 276231 are subject to discipline
and Respondent agrees to be bound by the Director's probationary terms as set forth iﬁ the
Disciplinary Order below.

12, Respondent Plascencia agrees that Smog Check Inspector License EO 632822 and
Smog Check Repair Technician License No. EI 632822 are subject to discipline and Respondent
agrees to be bound by the Director's probationary terms as set forth in the Disciplinary Ordelr
below.

CONTINGENCY

13. This stipulation shall be subject to approval by the Director of Consumer Affairs or
the Director's designee. Respondents understand and agree that counsel for Complainant and the
staff of the Bureau of Automotive Repair may communicate directly with the Director and staff of
the Department of Consumer Affairs regarding this stipulation and settlement, without notice to
or participation by Respondents. By signing the stipulation, Respondents understand and agree
that they may not withdraw their agreement or seek 1o rescind the stipulation prior to the time the
Director considers and acts upon it, If the Director fails; to adopt this stipulation as the Decision
and Order, the Stipulated Settlement and Disciplinary Order shall be of no force or effect, except
for this paragraph, it shall be inadmissible in any legal action between the parties, and the
Director shall not be disqualified from further action by having considered this matter.

1
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14.  The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile
signatures thereto, shall have the same force and effect as the originals.

15. This Stipulated Settlement and Disciplinary Order is intended by the partics to be an
integrated writing representing the complete, final, and exclusive cmbodiment of their agreement.
It supersedes any and all prior or contemporaneous agreements, understandings, discussions,
negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinary
Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
ﬁiting executed by an authorized representative of each of the parties.

16. In éonsideration of the foregoing admissions and stipulations, the parties agree that
the Dircetor may, without further notice or formal proceeding, issue and cnter the following
Disciplinary Ordet:

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Automotive Repair Dealer Registration No. 276231 and
Smog Check, Test Only, Station License Number TC 27623, issued to David Rene Sanchez and
Eder Plasencia (aka Eder de Jesus Plasencia), pai'tners, dba Smog Test Center, are revoked.
However, the revocations are stayed and Respondent is placed on probation for three (3) years
under the terms and conditions set forth below.

IT IS HEREBY FURTHER ORDERED that Smog Check Inspector License EO 632822
and Smog Check Repair Technician License No. EI 632822, issued to Eder dc Jesus Plasencia,

are revoked, However, the revocations are is stayed and Respondent is placed on probation for

three (3) years under the terms and conditions set forth below.

1. Actual Suspension. The following licenses and/or registrations are suspended for a
period of fifteen (15) consecutive days, beginning on the effective date of the Decision and Order:
Automotive Repair Dealér Registration No. ARD 276231; Smog Check, Test Only, Station
License Number TC TC27623 1, Smog Ci’lCCk Inspector License EO 632822; and Smog Check
Repair Technician [License No. EI 632822, During the period of suspension, Respondents shali

not offer
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H
or perform any services for which any of the above-referenced licenses and/or registrations are
required,

2. Obey All Laws, Comply with all statutes, regulations and tules governing
automotive inspections, estimates and repairs.

'3, Post Sign. Post a prominent sign, provided by the Bureau, indicating the beginning
and ending dates of the suspension and indicating the reason for the suspension. The sign shall be
conspicuously displayéd in a location open to and frequented by customers and shall remain
posted during the entire period of actual suspension.

4,  Reporting. Respondent or ReISpondent’s authorized representative must report in
person or in writing as prescribed by the Bureau of Automotive Repair, on a schedule set by the
Bureau, but no more frequently than each quarter, on the methods used and success achieved in
maintaining compliance with the terms and conditions of probation.

5. Report Financial Inferest. Within 30 days of the effective date of this action, report
any finaneial interest which any partners, officers, or owners of the Respondent facility may have
in any other business required to be registered pursuant to Section 9884.6 of the Business and
Professions Code. |

6.  Random Inspections, Provide Bureau representatives unrestricted access to inspect
all vehicles (including parts) undergoing repairs, up to and including the point of completion,

7. Jurisdiction. If an accusation is filed against Respondent during the term of
probation, the Director of Consumer Affairs shall have continuing jurisdiction over this matter
until the final decision on the accusation, and the period of probation shall be extended until such
decision.

8.  Violation of Probation. Should the Director of Consumer Affairs determine that
Respondent has failed to comply with the terms and conditions of probation, the Department may,
after giving notice and opportunity to be heard, suspend or revoke the license.

9.  Cost Recovery, Payment to the Burcau the amount of $2,400.00 as reasonable

reimbursement for the costs related to the investigation and enforcement of this matter.

6
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Respondent shall make such payment in twenty-four (24) equal monthly installments with final
payment due no later than twelve (12) months prior to the tersination of probation. Failure to
complete payment of cost recovery within this time frame shall constitute a violation of probation
which may subject Respondent’s automotive repair dealer registration, smog check station licelnse
and/or smog inspector licenses fo outright revocation; however, the Director or the Director’s
Bureau of Automotive Repair designee may clect to continue probation until such time as
reimbursement of the entire cost recovery amount has been made to the Bureau.
| ACCEPTANCE

I have carefully read the Stipulated Settletent and Disciplinary Order. Iunderstand the
stipulation and the effct it will have on my Automotive Repair Dealer Registration, and Stog
Check, Test Only, Station License. I enter into this Stipulated Settlement and Disoiphinary Order
voluntarily, knowingly, and intelligently, and agree to be bound by the Decision and Order of the

Director of Conswmer Affairs.

owte e e AR
L DAVID RENE SANW :

Respondenr
e t\/ T e L -
DATBD: ¢ /3 pf === - e i

EDER PYASENCIA, AKA EDER DE JESUS
PLASENCIA '
Respondent

1
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ENDORSEMENT
The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Director of Consumer Affairs

Dated: b //3 // é Respectfully submitted,

Attorneysfer’ Complainant

LA2015604259
Stipulation.rif
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KAMALA D, HARRIS
Attorney General of California
ARMANDO ZAMBRANO
Supervising Deputy Attorney General
WILLIAM D, GARDNER
Deputy Attorney General
State Bar No. 244817 -
300 So, Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-2114
Facsimile; (213) 897-2804
Attorneys for Complainant

BEFORE THI
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

'1665 Burma Ct,

In the Matter of the Accusation Against: Case No, '7@ / / b~ g (ﬂ

DAVID RENE SANCHEZ and EDER
PLASENCIA (aka EDER DE JESUS
PLASENCIA), PARTNERS, dba SMOG ACCUSATION

TEST CENTER; 5

250 S, Towne Ave. , » f)/L@
Pomona, CA 91766 '

Automotive Repair Dealer Reglstration No.
ARD 276231

Smog Check, Test Only, Station License No,
TC276231,

and
EDER DE JESUS PLASENCIA
Pomona, CA 91766
Smog Check Inspcetor License No, LO
632822 . ,
Smog Check Repair Technician License No,
X 632822 (formerly Advanced Emission
Specialist Technician EA 632822)

Respondents.
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H
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( DAVID RENE SANCHEZ and EDER PLASENCIA (aka EDER DE JESUS PLASENCIA), PARTNERS, dba
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Complainant é!leges:
PARTIES
1. Patrick Dorﬁis (Complainant) brings this Accusation solely in his official capacity as
the Chief of the Bureau of Automotive Répair, Depattment of Consumer Affairs, | |
2, On orabout April 14, 2014, the Bureau of Automotive Repair issued Automotive
Repair Dealer Registration Number ARD 276231 to David Rene Sanchez and Eder Plasencia (aka

- Eder de Jesus Plasencia), partners, dba Smog Test Center. The Automotive Repair Dealer

Registration was in full force and effect at all times relevant to the charges brought herein and

will expnc on April 30, 2016, unless renewed.

3, Onorabout Aptil 21, 2014, the Bureau of Automotive Repair issued Smog Check;,
Test Only, Station License Number TC 276231 to David Rene Sanchez and Eder Plasencia (gka
Eder de Jesus Plasenciaj, peﬁ'mers, dba Smog Test Center.(hereinaﬂer, “Respondent Smog Test
Center™). Thé Smog Check, Test Only, Station Licénse was in full force and effect at all times
relevant to the charges brought herein and will expire on April 30, 2016, unless renewed.

4, On Jananry 31,2011, the Bureau of Automotive Repair issued Advanced Emission .
Specialist Techniclan L1cense EA 632822 'to Eder de Jesus Plasencia (helemafter, “Respondent

Plasencia™), Putsuant to Cahforma Code of Regulations, title 16, section 3340.28, subdivision

{e), upon ’Respondent’s election, said license was tenewed as Smog Checlk Inspector License EO
632822 and Smog Check Repair Technician License No, EI 632822, effective January 18, 2013,
The licenses were in full force and effect at all ﬁmcs relevant to the charges brought herein and
will expire on January 31, 2017, unless renewed. '
JURISDICTION _

5. Business and Professions Code (“BPC”) éection 9884,13 provides, in pertinent part,
that the expiration of a valid registration shall not deprive the D_ireclnor of jurisdiction to proceed
with a disciplinary p1'ocecdif1g against an automotive repair dealer or {o render a decision
temporarily 61‘_ permanently invalidating (sﬁspending or revoking) a registration,

i

i

2
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6. Section 9889.1 of the BPC provides, in pertinent part, that the Direotor may suspend
or revoke any license issued undet Articles S and 6 (commencing with section 9887.1) of the -

Automotive Repair Act,

7. Section 9889.7 of the BPC provides, in pertinent part, that the expiration or |

_suspension of a license by operation of law or by order or decision of the Director or a court of

law, or the voluntary surrender of a license shall not deprive the Director of Jumsdwtwn to
pwceed with any disciplinary proceedings. ' ‘

8,  Healthand Safety Code (“HSC™ sectlon 44002 provides, in pertinent part, that the.
Director has all the powers and authority granted under the Automotive Repair Act for enforcing
the Motot Vehicle Inspection Program,

9.  Section 44072.6 of the HSC provides, in peﬂinem; part, that the expiration or
suspension of a license by 6peration of law, or by order of decision of the Director of Consumer |
Affairs, ot a court of law, or the Voluntary surtender of the license shall not deprive the Director

of jurisdiction to proceed with disciplinary action,

- STATUTORY PROVISIONS

10.  Section 9884.7 of the BPC states, in pertinent part

“(a) The director, where the automo‘_civc repair dea]ér cannot show there was a bona fide
érror, may refuse to validate, or may invalidete temporarily or permanently, the registration of an
automotive repair dealer for any of the following aots ot omissions related to the conduct of the
business of the automotive repair dealer, which are done by the autornotlve repair dealer or any
automotive techmcxan employee, paltner, officer, or member of thc automotive repair dealer,

(1) Making or authorizing in any mannct or by any means whatever any statement
writien or oral w11iph is untrue or misleading, and which is known, ot which by the exercise
 of reasonable care should be known, to be untrue or misleading . , . . |

(4) Any other conduct which constitutes fraud,

(6) Failure in any material respect to comply with the provisions of thls chapter or

rcgulat1ons adopted pursuant to it.”
3.

{ DAVID RENE SANCHEZ and EDER PLASBNCIA (aka EDER DE JESUS PLASENCIA), PARTNERS, dba
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11. Sectxon 9884.9, subdivision (a), of the BPC mandates that an “autornotlve repair
dealer shall give to the customer a written estimated price for labor and parts necessa.ry for a.

specific job,”

12, Section 9889.9 of the BPC states that “[w]len any license has been revoked or

‘suspended following a hearing under the provisions of this article [Article 7 (commencing with

section 9889,1) of the Automotive Repair Act], any additional license issued under Articleé 5 and
6 of this chapter in the name of the licensee may be likewise revoked ot suspended by the |
di1;éctor.”_ |

13, Section 44012 of the HSC provides, in pertinent patt, that tests at smog check stations
shall be performed in accordance with procecures prescribed by the department. 7

14,  Section 440135, subdivision (b), of the HSC provides that a certificate of compliance
shall be issued if a vehicle meets the requivements of HSC section. 40012

15, Section 44032 of the HSC states, in pertinent part, that (1) no petson may pelform
tests or repairs of emission control dcvwes or systems of motor vehicles requlred by the Motor
Vehicle Inspection Program unless the person pefformmg the test ot repair is a lmensed qualified
SmMog chéck tcchnicianﬁ and (_2) all tests must be conducted in accordance with section 44012 (i.e.
Motor Vehicle Inspection Program Requirements).

16, Section 44072.2 of the HSC states, in pertinent part:

“Tl1é director may suspend, revoke, o take othet disciplinaty action a.gainst a license as

provided in this article if the iicensee, or any partnet, officer, or director thereof, does af;y of the

| foliowing:

“(a) Violates any scetion of this chapter [the Motor Vehicle Inspection Prograni
(Health and Saf. Code, § 44000, et seq.)] and the regulétions adopted pursuant to it, which
related to the llcensed activities , . . . B -

“(c) Violates any of the regulati ons_adoptqd by the director pursuant to this chapter.

“(d) Commits any act involving dishonesty, fraud, or deceit whereby another is
injured, - .

“(e) Has misrepresented a material fact in obtaining a license,
4
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17, Section 44072.8 of the HSC states that when a license has been revoked or suspended
following a hearing under this article, any additional license issued under this chapter in the name
of the licensee may l?e likewise revoked or suspended by the director.

-REGULATORY PROVISIONS
18,  California Code of Regulations (“CCR™), title 16, section 3340.24, subdivision (),

states:

“The bureau may suspend or revoke the license of or pursue other legal action against & -
licensee, if the licensee falsely ot fraudulently issues or obtains a certificate of compliance or &
certiﬁcatc-lof noncompliance,”

19. CCR, title 16, section 3340.35, subdivision (¢), states that a licensed smog check
station “shall igsue a certificate of compliance or noncompliance to the owner or operator of any
vehicle that has been inspected in accordance with the procedures specified in scption 3340.42 of
this article and has all the ret;uired emission control equipment and devices installed and
fanctioning correctly.”

20. CCR, title 16, scction 3340,41, subdivision (c), states;

“No berson shall enter into the emissions inspection system any vehicle identification
ilﬂormation 6r emission control system iden'tiﬂcat‘ion-data for any vehicle other than the one being
tested, Nor shall any person knowingly enter into the emissi’ons ingpection systém any false
information about the vehicle being lested.” | . |

21, CCR, title 16, seetion 3340.42, sets forth specific emissions test methods and
ﬁrocedures which apply to all vehicles inspected in the State of California

22, CCR, title 16, section 3353, states, in pertinent part:

“No work for compensation shall be commenced and no charges shall accrue without

- specific authorization from the customer in accordance with the following requirements:

(a) Estimate for Parts and Labor, Bvery dealer shall give to each customer a written
estimated price for parts and labor for a specific job.” 7
Hi

i
5
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LCOST RECOVERY,
23. Section 125.3, subdivision (a), of the BPC provides, in pertinent part, that 8 Board
“may request the administrative law judge to direct a licentiate found to have committed a
violation or violations of the licensing act to pay a sum not to exceed the reasonable costs of the
investigation and enforcement of the case,”

SUMMARY OF LOW PRESSURE FULL EVAPORATIVE TEST (LPFET)

24,  State law requires that smog inspections on vehicles of model year 1995 and older
include a Low Pressure Fuel Evaporative Test (‘LPFET"). The test is designed to ensure that the
vehicle’s fuel evaporative system is not leaking impermissible amounts of gas fumes into the
atmosphere. To perfofm a LPFET, the inspector must install an adapfer and hose to the vehicle’s
fuel fill pipe in order to pressurize the fuel compartment with nitrogen. The LPFET test
equipment then measures the pressurized fuel compartment to determine whether there are any
impetniissible leaks. Once the LPFET is performed, the inspector manually enters the test results
into the Bureau’s Emission Inspecﬁqn_ System (“EIS”), also known as BAR 97. Ifa vehicle is

unable to pass the LPFET, it fails the functional portion of the smog inspection, causing an

‘overall failure of the smog inspection and preventing the issuance of a certificate compliance.

UNDERCOVER. VEHICLE #1

25, On Apnl 8, 2015 a Bureau program representative working in one of the Bureau’s
Forensic Documentation Laboratories inspected and documented the condition of the emissions
control systems on a 1991 Jeep used by the Bureau for undetcover operations, After documenting
that the emissions‘contrpl systems were properly functioning such that the vehicle wonld pass a
California smog inspection, the program representative replaced the vehicle’s fuel tanl{ vent hose
with a defective hose that was unable to maintain propér fuel evaporative pressure, As 8 result of
this introduced defect, the vehicle was no longer able to pass the LPFET, meaning that it would
fuil the functional portion of a smog inspection and be unable to obtain a certificate of
compliance.

26. On May 16, 2015, an undercover Buteau program 1'eprésentative ook the

documented 1991 Jeep to Respondent Smog Test Center’s station to obtain a smog inspection,
6
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Respondent Plasencia agreed to perform the Inspection and asked the undercover program
representative to sign a work order, The program representative signed the work order but was
not provided with & copy of it. The program representative witnessed Respondent Plasencia - -
perfori'n the smog inspection and observed that at no time during the inspection did Respondent
Piesencia connect the LPFET fest equipment to the vehicle. .Nonethcless, Respondent Plasencia
manually entered pessing test results for the LPFET into the BAR 97 and, ultimately, issued a
cert1ﬁcate of compliance for the vehicle. Thereafter, the Bureau program representative who
originally documented the 1991 Jeep re-inspected the vehicle and further confirmed that
Respondents had issued the certificate of compliance in violation of .State law.
UNDERCOVER VEHICLE #2
27. On J une 25, 2015, a Bureau program representative working in one of the Bureau’s

Fotensic Documéntation Laboratories inspeoted and documented the condition of the emissions

control systems ona 1990 Toyote used by the Bureau for undercover operations, Afier

documenting that the emissions control éystems were properly functioning suoﬁ that the vehicle N
would pass a Californis smoglinspection, the progtam representative replaced the vehicle’s fuel
tarﬂ{ vent hose with a defective hose that was unable to maintain proper fuel evaporative pressure,
As a result of this introduced defect, the vehicle was no ].onger able to pass the LPFET, meaning
that it would fail the functional portion of a smog inspection and be unable to obtain a certificate
of compliance. |

28, On June 30, 2015, an undercover Bureau program representative took the
documented 1990 'I‘oyoi:a.to Respondent Smog Tesi Center’s station to 6btain a smog inspection.
Respondent Plasencia agreed to perform the inspection and asked the undercover program
representative to sigh a wotk order, The prdgram representative signed the work ordet but was
not provided with a copy of it, During the inspection, the program represéntative observed that
when the LPFET test equipment was connected to the vehicle it “beeped” and a red light Was
illuminated on the control panel, The program representative then witnessed Respondent
Plasencia disconnect‘.the LPFET hose from the vehicle and connect it to a “test poit” on the

LPFET itself. The program representative then observed another “beep” and saw that now a
7
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green light was illuminated on LPFET control panel. Respondent Plasencia manually entered
passing test results for the LPFET into the BAR 97 and, ultimately, issued a certificate of
e_cimpiiance for the vehicle. Thereafter, the Bureau program ropresentative who originally
documented-the 1990 Toyota re-inspected the vehicle and fur‘lchc_:r confirmed that Respondents had
issuqc'l the certificate of compliance in violation of state law,

FIRST CAUSE FOR DISCIPLINE

© (Misleading Statements)

29, The Automotwe Repair Dealer Reglstratlon of Respondent Smog Test Center is
subject to dlsc1p11nc under BPC section 9884.7, subd1v151on (a)(l), in that Respondent made -
statemnents that were known, or which by exercise of reasonable care should have been known, to’
be untrue or misleading in that Respo ndent issued electronic certificates of compliance for the
Bureau’s 1991 Jeep and 1990 Toyota, c’ertifying that those vehieles‘ were in compliance with
applicable laws and regulations when, in fact, those vehicles had not been so inspected.
Complainant refers to, and by this reference incotporates, the allegations set forth above in
paragraphs 24 through 28, incluslve, as thouéh fully set forth herein,

SECOND CAUSE FOR DISCIPLINE -

(Fraud)
- 30, The Automotwe Repair Dealei Reglstratlon of Respondent Smog Test Center is

subject to dlsmplme under BPC sectwn 9884 7, subdlwsmn (8)(4), in that Respondeut commyjtted
acts which constitute fraud by i 1ssu1ng eleetronic certificates of compliance for the Bureau’s 1991
Jeep and 1990 Toyota, without performing bona fide inspections .of the emission éontrol dévices

and systems on those vehicles, thereby depriving the People of the State of Caltfornia of the

protection afforded by the Motor-Vehicle Inspection Program. Complainant refers to, and by this .

| refercnce incotporates, the allegations set forth above in paragraphs 24 through 28, inclusive, as

though fully set forth he1_'ein.
I

il
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THIRD CAUSE FOR DISCIPLINE
(Material Violation of Automotive Repair Act)

31, The Automotivé Repair Dealer Registration of Respondent Smog Test Center is
subject to discipline under BPC scction 9884.7, subdivision (2)(6), in that Respondent failed in a’
“material respect to comply with the provisions of this chapter or regulations adopted pursuant to
it” by issuing electronic certificates of compliance for the Bureau’s 1991 Jeep and 1990 Toyota,
without performling bona fide inspections of the emission control devices and systems on those
vehicles, thereby depriving the People of the State of California of the protection afforded by the

Motor Vehicle Inspection Program, Complainant refers to, and by this referencc; incorporates, the

allegations sct forth sbove in paragraphs 24 through 28, inclusive, as though fully set forth hetein,

FOURTH CAUSE FOR DISCIPLINE

(Violation of the Motor Vehicle Inspection Program)

32. The station license of Respondent Smog Test Center is subject to discipline under

- HSC section 44072.2, subdivision (), in that, with regpect to the Bureau’s 1991 Jeep and 1990

Toyota, Respondent violated the following sections of the HSC:
a.  Section 44012; Respondent failed to ensure-that the emission control tests were
performcd on those vehicles in accordance with procedures prescribed by the departmcnt
- b, Section 44015, subdwxsion (b): Respondent issued electronic certlﬁoates of

compliance without properly testing and inspecting the vehicles to determine if they were in

compliance with section 44012 of the HSC,

FIFTH CAUSE FOR DISCIPLINE

(Violations of Regulations Pursuant to the Motor Vehicle Inspection Program)
33. The station license of Re':‘spon'dent Smog Test Centor is subjeet to diseipline under
HSC section 44072.2, sut;divlsion (¢), in that, with respect to the Bﬁreau’s 1991 Jeep and 1990
Toyota, Respondent violated the following sections of title 1'6 of the CCR:“
8. Scction 3340.24, subdivision (c): Respondfsnt'falsely and/or fraudulently issued
certificates of compliance; |

"
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25 soon 8 the customer si-gned the document, Complainant refers to, and by this reference

b.  Section 3340,35, subdivision (c): Respondent issued electronic certificates of
compliance even though those vehicles had not been inspected in accordance with section
3340.42 of the HSC. _

¢, Section 3340.42; Respondent failed to conduct the required smog tests and
inspections on thoge vehicles in accmda_nce with the Bureau’s speclﬁcatlons

SIXTH CAUSE FOR DISCIPLIND
(Dishonesty, Fraud or Deceit)

34 The station license of Respondent Smog Test Conter is subjcct discipline under HSC
section 44072.2, subdivision (d), in that, with respect to the Bureau’s 1991 Jeep and 1990 Toyota,
Respondenf comnmitted acts involving dishonesty, fraud or deceit Whereﬁy another was injured by
issﬁing electronic ccrtiﬁcdtes' of compliangce for those vehicles without performing bona fide
inspections of the emission controf devices aid systems on those vehicles, thereby deﬁriving the
People of the State of California of the prdte_ction afforded by_the Motor Vehicle Inspection
Pr_ograrh. Complainant refers to, and by this reference incotporates, the allegatioﬁs set forth
abové in paragraphs 24 through 28, inclusive, as though fully set forth herein,

SEVIENTH CAUSE I‘OR DISCIPLINT,

(Failure to (xive Customer Copy of Signed Document)
35.  The Automotive Repair Dealer Registration license of Respondent Smog Test
Center is subject discipline pursuant to Code section 9884.7, subdivision (a)(3), in that

Respondent failed to give to a customer a copy of a document requiring the customer’s signature

incorpf.)ra{cs, the sllegations contained in paragraphs 26 and 28, inclusive, as though set forth fully

herein.

EIGHTH CAUSE FOR DISCIPLINE

(Violation of Automotive Repair Act Provisions and Regulations)
36. - Res The Automotive Repair Dealer Registration license of Respondent Smog Test
Center is subject discipline pursuant to Code section 9884,7, subdivision (a)(6), in that

Respondent failed to comply with the requirement of Code section 9884.9, subdivision (a), and
' 10
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California Code of Regulations, title 16, section 3353, subdivisions (a) and (¢). Complainant
refers to, and By this reference incorporates, the allegations contalned in paragraphs 25 and 27,
inclusive, as though set forth fully hereit{.

NINTH CAUSE FOR DISCIPLINE

(Violations of the Motor Vehicle Inspection Program)
37, Respondent Plasencia has sybjected his smog check inspector and smog check repair
technician licenses to diseipline under HSC section 44072.2, subdivision (a), in that he violated

the following sections of the HSC with respect to his Inspections of the Bureaw’s 1991 Jeep and

1990 Toyota:

a. - Section 44012: Respondent failed to ensure that the emission control tests were
performed on those vehicles in accordance with proce.c_lures presoribed by the department,

b.  Section 44032; Respondent failed to petform tests of the emission control devices
and systems on those vehicles in accordance with section 44012 of the HSC, in that LPFET tests
on the vehieles were not propeily performed.

c.  Section 44059 R-espondent willfully made false entries for the electronic certificates
of compliance by certifying that those vehicles had been inspected as required when, in fact, they
had not. .

TENTH CAUSE FOR DISCIPLINE,

(Violatlons of Reguiations Pursuant to the Motor Vehicle Inspection Progr_am)

38.  Respondent Plasencia has subjected his smog check inspector and smog check repair

| technician licenses to discipline under HSC section 44072.2, subdivision (c), in that he violated

the following sections of the CCR, title 16, with respect to his inspections of the Bureau’s 1991
Jeep-and 1990 Toyota: |

a.  Section 3340.24, subdivision (c¢): Respondent falsely and/or fraudulently issued

-certificates of compliance;

b Section 3340.30, subdivision (a): Respondent falled to inspect and test those
vehicles in accordance with HSC section 44012,

#
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c.  Section 3340.41, su_bdivision (c): Respondent entered false information into the EIS
about the vehicles being tested. | |

d.  Section 3340.42: Respondent failed to conduct the required smog (ests and
inspections on those vehicles in accordance with the Burcau’s spebiﬁcations.

ELEVENTH CAUSE FOR DISCIPLINE

' (Dishonesty;, Eraud or Deceit)

39, Respondent Plasencia has subjected his smog cﬁeck inspector and smog check
repair teghnician licenses to discipline uﬁder HSC section 44072.2, subdivision (d), in that he
commitied acts involving dishonesty, fraud or deceit whereby another was injured by issuing
electronic certificates of c‘ompliance‘for the Bureau’s 1991 Jeep and 1990 Toyota without
performing bona fide ins_péctions of the emission control devices and systems on those vehicles,
thereby depriving the People of the State of California of the protection afforded by the Motor |
Vehicle Inspection Program. Compl&ipant refers to, and by this reference incorporates,lthe
ailegations set forth above in paragraphs 247 through 28, inclusive, as though fully set forth herein,

. PRAVER |

WHEREFORE, Complamant 1equests that a hearing be held on the maiters herein alleged
and that following the hearing, the Director of Consumer Affairs issue a decision:

L Revoking or suspending Automotive Repair Dealer Registration Nuimber ARD
276231, issued to David Rene Sancﬁez and Eder Plasencia (aka Eder de Jesus Plasencia),
partners, dba Smog Test Center; '

2, Revoking or suspending Smog Check, Test Only, Station License Number TC
276231, issuéd to David Rene Sanchez and Eder Plasencia (aka Eder de Jesus Plasencia),
partners, dba Smog Test Center;

| 3, Revoking ot suspending Smog Check Inspector License Number EO 632822, issued
to Eder de Jesus Plasencia -

4,  Revoking or suspending Smog Check Repair Technician License Number EI 632822,
issued to Eder de Jesus Plagencia;

A
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DATED: 3 “//“ / 6 : ?

5. Ordering David Rene Sanchez and Eder De Jesus Plasencia to pay the Bureau of
Automotive Repeir the reasonable costs of the investigation and enforcement of this case,
pursuant to Business and Professions Code section 125.3;

6.  Taking such other and further action as deemed necessary and proper.

PATRICK DORAIS
Chief -
Bureau of Automotive Repair
Department of Consumer Affairs
State of California

Complainant

O B

LA2015604259
51996958.doc
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