BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

ELENA GOMEZ, OWNER, DOING Case No. 79/15-50
BUSINESS AS E & S SMOG
1046 South Brampton Avenue OAH No. 2014120191

Rialto, CA 92376

5310 Mission Boulevard, Unit D
Jurupa Valley, CA 92509

Automotive Repair Dealer Registration No.
ARD 272951

Smog Check-Test Only Station License No.
TC 272951

HANI NGUYEN
8753 Tourmaline Court
Riverside, CA 92509

Smeg Check Inspector License No. EQ
635606

Respondents.

DECISION

The attached Stipulated Revocation and Disciplinary Order Only for Elena
Gomez is hereby accepted and adopted as the Decision of the Director of the
Department of Consumer Affairs in the above-entitled matter, only as to respondent
Elena Gomez, Automotive Repair Dealer Registration No. ARD 272951, and Smog
Check-Test Only Station License No. TC 272951.

This Decision shall become effective W /}/ FD /&
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f Assistant General Counse!
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KAMALA D. HARRIS
Attorney General of California
GREGORY J. SALUTE
Supervising Deputy Attorney General
ADRIAN R. CONTRERAS
Deputy Attorney General
State Bar No. 267200
600 West Broadway, Suite 1800
San Diego, CA 92101
P.0. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2634
Facsimile: (619) 645-2061
E-mail: Adrian.Contreras@doj.ca.gov
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 79/15-50
ELENA GOMEZ, OWNER, DOING OAH No. 2014120191
BUSINESS AS E & S SMOG
1046 South Brampton Avenue STIPULATED REVOCATION AND
Rialto, CA 92376 DISCIPLINARY ORDER ONLY FOR
ELENA GOMEZ

5310 Mission Boulevard, Unit D
Jurupa Valley, CA 92509

Automotive Repair Dealer Registration No.
ARD 272951

Smog Check-Test Only Station License No,
TC 272951

HANI NGUYEN

8753 Tourmaline Court
Riverside, CA 92509

Smog Check Inspector License No. EO
635606

Respondents.

“In the interest of a prompt and speedy settlement of this matier, consistent with the public
interest and the responsibilities of the Director of Consumer Affairs and the Bureau of
Automotive Repair the parties hereby agree to the following Stipulated Revocation and
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Disciplinary Order which will be submitted to the Director for the Director's approval and
adoption as the final disposition of the Accusation solely with respect to Respondent Elena
Gomez. It does not apply to Hani Nguyen or Marvin Cruz.

PARTIES

1. Patrick Dorais ("Complainant") is the Chief of the Bureau of Automotive Repair. He
brought this action solely in his official capacity and is represented in this matter by Kamala D.
Harris, Attorney General of the State of California, by Adrian R. Contreras, Deputy Attorney
General.

2. Respondent Elena Gomez, Owner, doing business as E & S Smog (Respondent) is
represcnted in this proceeding by attorney William Dean Ferreira, Esq., whose address is: 582
Market Street, Suite 1608, San Francisco, CA, 94104,

3. Onorabout May 8, 2013, the Bureau of Automotive Repair issued Automotive
Repair Dealer Registration Number ARD 272951 (Registration) to Respondent. The Registration
was in full force and effect at all times relevant to the charges brought herein. It expired on May
31, 2015, and has not been renewed.

4. Onorabout June 12, 2013, the Bureau of Automotive Repair issued Smog Check-
Test Only Station License Number TC 272951 (Station License) to Respondent. The Station
License was in full force and eftect at all times relevant to the charges brought herein. It expired
on May 31, 2015, and has not been renewed,

JURISDICTION

5. Accusation No. 79/15-50 was filed before the Director of Consumer Affairs
(Director), for the Bureau of Automotive Repair (Bureau), and is currently pending against
Respondent. The Accusation and all other statutorily required documents were properly served
on Respondent on October 7, 2014. Respondent timely filed a Notice of Defense contesting the
Accusation,

6.  Acopyof Accusation No. 79/15-50 is attached as exhibit A and incorporated herein
by reference,

i
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ADVISEMENT ANID WAIVERS

7. Respondent has carcfully read, fully discussed with counsel, and understands the
charges and allegations in Accusation No. 79/15-50. Respondent has also carefully read, fully
discussed with counsel, and understands the effects of this Stipulated Revocation and Disciplinary
Order.

8. Respondent is fully aware of her legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the right to confront and cross-examine
the witnesses against her; the right to present evidence and to testify on her own behalf} the right
to the issuance of subpoenas to compel the attendance of witnesses and the production of
documents; the right to reconsideration and court review of an adverse decision; and all other
rights accorded by the California Administrative Procedure Act and other applicable laws.

9. Respondent voluntarily, knowingly, and inteiligently waives and gives up each and
every right set forth above.

CULPABILITY

10. Respondent understands and agrees that the charges and allegations in Accusation
No. 79/15-50, if proven at a hearing, constitute cause for imposing discipline upon her
Registration and Station License.

11, For the purpose of reseiving the Accusation without the expense and uncertainty of
further proceedings, Respondent agrees that, at a hearing, Complainant could establish a factual
basis for the charges in the Accusation, and that Respondent hereby gives up her right to contest
those charges.

12.  Respondent agrees that her Registration and Station License are subject to discipiine
and agrees to be bound by the Director’s terms as set forth in the Disciplinary Order below.

RESERVATION

13, The admissions made by Respondent herein are only for the purposes of this
proceeding, or any other proceeding in which the Department of Consumer Affairs, Bureau of
Automotive Repair, or other professional licensing agency is involved, and shall not be
admissible in any other criminal or civil proceeding.
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CONTINGENCY

14. This stipulation shall be subject to approval by the Director of Consumer Affairs or
the Director's designee. Respondent understands and agrees that counsel for Complainant and the
staff of the Bureau of Automotive Repair may communicate directly with the Director and staff of]
the Department of Consumer Affairs regarding this stipulation and revocation, without notice to
or participation by Respondent or her counsel. By signing the stipulation, Respondent
understands and agrees that she may not withdraw his agreement or seek to rescind the stipulation
prior to the time the Director considers and acts upon it. 1f the Director fails to adopt this
stipulation as the Decision and Order, the Stipulated Revocation and Disciplinary Order shall be
of o force or effect, except for this paragraph, it shall be inadmissible in any legal action
between the parties, and the Director shall not be disqualified from further action by having
considered this matter.

15.  The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Revocation and Disciplinary Order, including PDF and facsimile
signatures thereto, shall have the same force and effect as the originals.

16. This Stipulated Revocation and Disciplinary Order is intended by the partics to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
It supersedes any and all prior or contemporanecous agreements, understandings. discussions,
negotiations, and commitments (written or oral). This Stipulated Revocation and Disciplinary
Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing executed by an authorized representative of each of the parties.

17.  Inconsideration of the foregoing admissions and stipulations, the parties agree that
the Director may, without further notice or formal proceeding, issue and enter the following
Disciplinary Order:

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Automotive Repair Dealer Registration Number ARD
272951 and Smog Check-Test Only Station License Number TC 272951 issued to Elena Gomez,
Owner, doing business as E & S Smog, are revoked.
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1. The revoestion of Respondent's Rogistrations and Station Licenses and the

acceptance of the revaked licenses and registrations by the Bureas shall constizute the imposition
of discipline againe Respondent. This stipulation conshitutes a record of the discipline and shall

i become a part of Respondent’s ticense history with the Bureau of Automative Repair.

2. Respondent shall lose all rights and privileges s an Automotive Repair Dealer

Registration and Smog Check, Test Ornly, Station in California as of the effective date of the
i Director’s Decision and Order.

3. Respondent shail cause to he delivered to the Buresu Respondent’s pocket ticense

and, if one was issuad, Respordlent’s’ walt centificates on or before the effective date of the
| Decision and Order.

4. IfRespondent ever files an application for licensure or a petition fr reinstatemedt in

| the State of California, the Bureau sha!l treat @ as o new application for licensure. Respondent
must comply with all the laws, regulations, and procedures for an application of & new license in
| effect at the time the epplication ig filed, and all of the charges and allegations contained in

| Accusation No. 76/15-50 shafl be deemed 1o be truc, correet, and admitted by Respondent when

{ the Director determines whether to grant or deny the spplication.

5.  Respondent shall pay the apency 2ts costs of investigation and enforcement in the

amount of $12,330.44 prior 1o the application for any registration or license the Bureaq issues.

“CEPTAN
1 have carefully read the above Stipalated Revocation and Distiplinary Order and have

fully discussed &t with oy attormey. William Dean Fervelrs, Esq. [ understand the stipulation and

the effecy it will have on myy Registration and Station License. [ erer into this Stipulated
Revocation snd Disciplinary Onder voluntarily, knowingly, and intelligentty, and agree to be.
bound by the Decision and Order of the Director of Consumer Affairs.

L R (i
DATED: /L i< i M A
ELENA GOMEZ, AUTHORIZED AGENT AND
OWNER, DOING BUSINESS ASE & § SMOG
Respondent
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Ihave read and tully discussed with Respondent Gomez the terms and conditions and other

matters contained in the above Stipulated Revoeation and Disciplinary Order. {approve its form

and conteru,

T S 30 Sy

WILIAM DFAN FERRETRAT SO,
Attorney for Respondent

ENDORSEMIN

e toreeoine Stipulated Revocation and Disciplinary Order is hereby respectiully

submitted for consideration by the Dircetor of Consumer AfThirs,

-
Dated: io / ‘x(/{ / IJ Respectiuliy submitted,

KAMALA DL [ARRIS

Adorney General of Califormia
GREGORY ] SALLUTE

Nupervising Deputy Attorney General

(dia R Lo,

ADRIAN R COMNIRERAS
Deputy Attlorney General
Attorneys for Complainuni

SD2O14707310
81136463 duc
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KAMALA D. HARRIS
Attorney General of California
JAMES M. LEDAKIS
Supervising Deputy Attorney General
ADRIAN R. CONTRERAS
Deputy Attorncy General
Statc Bar No. 267200
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.0O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2634
Facsimile: (619) 645-2061
E-mail: Adrian.Contreras@doj.ca.gov
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:
0 ¢ Case No. '7"1/{6«50

ELENA GOMEZ, OWNER, DOING
BUSINESS AS E & S SMOG

1046 South Brampton Avenue
Rialto, CA 92376 ACCUSATION

5310 Mission Boulevard, Unit D CS[\,{,OG CH BQ/K.)
Jurupa Valley, CA 92509

Automotive Repair Dealer Registration No.
ARD 272951

Smog Check-Test Only Station License No.
TC 272951

MARYVIN CRUZ
12075 Bayless Street
Moreno Valley, CA 92557

Smog Check Inspector License No, EO
635840

HANI NGUYEN
8753 Tourmaline Court
Riverside, CA 92509

Smog Check Inspector License No. EQ
635606

Respondents.
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Complainant alleges:

PARTIES

1. Patrick Dorais (Complainant) brings this Accusation solely in his official capacity as
the Chief of the Burcau of Automotive Repair, Department of Consumer Aftairs.

2. Onorabout May 8, 2013, the Burcau of Automotive Repair issued Automotive
Repair Dealer Registration Number ARD 272951 (Registration) to Elcna Gomez, Owncr, doing
busincss as E & S Smog (Respondent Gomez). The Registration was in full force and effect at all
times relevant to the charges brought herein and will expire on May 31, 2015, unless renewed.

3. On or about June 12, 2013, the Bureau of Automotive Repair issued Smog Check-
Test Only Station License Number TC 272951 (Station License) to Respondent Gomez. The
Station License was in full force and effect at all times relevant to the charges brought herein and
will expire on May 31, 2015, unless rencwed.

4. Onor about August 5, 2013, the Bureau issued Smog Check Inspector License No.
EQ 635840 (Inspector Licensce) to Marvin Cruz (Respondent Cruz). Respondent Cruz’s Inspector
License was in full force and cffect at all times relevant to the charges brought herein and will
expire on September 30, 2015, unless renewed.

5. Onor about June 10, 2013, the Burcau issued Smog Check Inspector License No. EO
635606 (Inspcctor License) to Hani Nguyen (Respondent Nguyen). Respondent Nguyen's
Inspector License was in full force and cffect at all times relevant to the charges brought herein
and will expire on April 30, 2015, unless renewed.

JURISDICTION

6.  This Accusation is brought before the Director of Consumer Affairs (Director) for the
Burcau of Automotive Repair, under the authority of the following laws,

7. Scction 118, subdivision (b), of the Code provides that the suspension, cxpiration,
surrcnder, canccllation of a license shall not deprive the Director of jurisdiction to procced with a
disciplinary action during the period within which the license may be renewed, restored, reissued

or rcinstated.

Accusaiion
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8. Section 3884.13 of the Code provides, in pertinent part, {hat the expiration of a valid
registration shall not deprive the director or chief of jurisdiction to proceed with a disciplinary
procecding against an automotive repair dealer or to render a decision invalidating a registration
temporarily or permancntly.

9. Scction 9884.20 of the Code states:

“All accusations against automotive repair dealers shall be filed within threc ycars afier the
performance of the act or omission alleged as the ground for disciplinary action, except that with
respect to an accusation alleging fraud or misrepresentation as a ground for disciplinary action,
the accusation may be filed within two years after the discovery, by the bureau, of the alleged
facts constituting the fraud or misrepresentation.”

10. Scction 9884.22 of the Code states:

“(a) Notwithstanding any other provision of law, the dircctor may revoke, suspend, or deny
at any time any registration required by this article on any of the grounds for disciplinary action
provided in this article. The proceedings under this article shall be conducted in accordance with
Chapter 5 (commencing with Section 11500) of Part [ of Division 3 of Title 2 of the Government
Codc, and the director shall have all the powers granted therein.

11.  Scction 44002 of the Health and Safety Codc provides, in pertinent part, that the
Director has all the powers and authority granted under the Automotive Repair Act for enforcing
the Motor Vchicle Inspection Program.

12, Section 44072 of the Health and Safety Code states:

“Any license issued under this chapter and the regulations adopted pursuant to it may be
suspended or revoked by the director. The dircetor may refuse to issue a license to any applicant
for the reasons set forth in Section 44072.1. The proceedings under this article shall be conducted
in accordance with Chapter 5 (commencing with Scction 11500) of Part | of Division 3 of Title 2
of the Government Code, and the director shall have all the powers granted therein.”

"
H
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[3. Section 44072.4 of the Health and Safcty Code states:

“The director may take disciplinary action against any licensce after a hearing as provided
in this article by any of the following:

“(a) Imposing probation upon terms and conditions to be set forth by the dircctor.

“(b) Suspending the license.

“(c) Revoking the license.”

14.  Scction 44072.6 of the Health and Safety Code provides. i pertinent part, that the
cxpiration or suspension of a licensc by operation of law, or by order or decision of the Director
of Consumer Affairs, or a court of law, or the voluntary surrender of the license shall not deprive
the Director of jurisdiction to procced with disciphinary action.

15. Section 44072.7 of fhc Health and Safety Code states:

" All accusations against licensces shall be filed within three ycars after the act or omission
alleged as the ground for disciplinary action, cxcept that with respect to an accusation alleging a
violation of subdivision (d) of Section 44072.2, the accusation may be filed within two years after
the discovery by the burcau of the alleged facts constituting the fraud or misrcpresentation
prohibited by that section.”

16.  Scction 44072.8 of the Health and Safety Code states:

"When a licensc has been revoked or suspended following a hearing under this article, any
additional licensce issued under this chapter in the name of the licensee may be likewise revoked
or suspended by the director.”

STATUTORY PROVISIONS

17.  Section 22 of the Code states:

"(a) ‘Board’ as used in any provisions of this Code, refers to the board in which the
administration of the provision is vested, and unless otherwise expressly provided, shall include
‘bureau,’ ‘commission,’ ‘committee,' 'department,’ 'division,' 'examining commutice,’ 'program,’ and
‘agency.'

"(b) Whenever the regulatory program of a board that is subject to revicw by the Joint

Conrmnittce on Boards, Commissions, and Consumer Protection, as provided for in Division 1.2

4
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(commencing with Section 473), is taken over by the department, that program shall be
designated as a bureau.”

18. Section 23.7 of the Code states:

“Unless otherwise expressly provided, ‘license’ means license, certificate, registration, or
other means to engage in a business or profession regulated by this eode or referred to in Section
1000 or 3600.”

19.  Scetion 9884.7 of the Code states:

"(a) The director, where the automotive repair dealer cannot show there was a bona fide
error, may deny, suspend, revoke, or place on probation the registration of an automotive repair
dealer for any of the following acts or omissions related to the conduct of the business of the
automotive repair dealer, which are done by the automotive repair dealer or any ahtomotivc
technician, employee, partner, officer, or member of the automotive repair dealer.

“(1) Making or authorizing in any manner or by any means whatcver any statcment written
or oral which is untrue or misleading, and which is known, or which by the exercise of reasonable
care should be known, to be untrue or misleading.

(13

“(4) Any other conduct that constitutes fraud.

"(¢) Notwithstanding subdivision (b), the director may suspend, revoke, or place on
probation the registration for all places of business operated in this state by an automotive repair
dealer upon 2 finding that the attomotive repair dealer has, or is, engaged in a course of repeated
and willful violations of this chapter, or regulations adopted pursuant to it."

20. Section 44072.2 of the Health and Safety Code states:

"The director may suspend, revoke, or take other disciplinary action against a licensc as
provided in this article if the licensee, or any partner, officer, or director thereof, does any of the

following:

Accusation




>

-

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

"(a) Violates any scction of this chapter [the Motor Velicle Inspection Program (Health
and Saf. Code, § 44000, et seq.)] and the regulations adopted pursuant to it, which related to the
licensed activities.

"(c) Violates any of the regulations adopted by the director pursuant to this chapter.

"(d) Commits any act involving dishonesty, fraud, or deceit whereby another is injured.

21. Scction 44072.10 of the Health and Safety Code states:

*(c) The department shall revoke the license of any smog check technician or station
licensee who fraudulently certifies vehicles or participates in the fraudulent inspection of
vehicles. A fraudulent inspection includes, but is not limited to, all of the following:

“(1) Clean piping, as defined by thc department.

“(2) Tampering with a vehicle cmission control system or test analyzer system.

“(3) Tampering with a vehicle in a manner that would cause the vehicle to falsely pass or
falsely fail an inspection.

“(4) Intentional or willful violation of this chapter or any regulation, standard, or procedurc
of the department implementing this chapter.”

REGULATORY PROVISIONS

22. California Code of Regulations, title 16, section 3340.28, subdivision (e), states that
“lu]pon renewal of an unexpired Basic Arca Technician license or an Advanced Emission
Specialist Technician license issued prior to the effective date of this regulation, the liccnsce may
apply to rencw as a Smog Check Inspector, Smog Check Repair Technician, or both.”

23. California Code of Regulations, title 16, scction 3340.45 states:

“(a) All Smog Check inspections shall be performed in accordance with requircments and
procedures prescribed in the following:

“(1) Smog Check Inspection Procedures Manual, dated August 2009, which is hereby

incorporied by reference. This manual shall be in effeet unti] subparagraph (2) is implemented.
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*(2) Smog Check Manual, dated 2013, which is hereby incorporated by reference. This

manual shall become effective on or after January 1, 2013.”
COSTS

24, Section 125.3 of the Code provides, in pertinent part, that the Bureau may request the
admini.strative law judge to direct a licentiate found to have commitied a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case, with failure of the licentiate to comply subjecting the license to not being
renewed or reinstated. Ifa casc scttics, recovery of investigation and enforcement costs may be
included in a stipulated settlement.

FIRST UNDERCOVER RUN

25. At all times alleged in this Accusation, Respondents Cruz and Nguyen were acting in
the course and within the scope of a technician, employee, partner, officer, or member of
Respondent Gomez.

26.  On October 11, 2013 a Bureau undercover operator (the Operator) received custody
ofa Burcau-documented 1999 Dodge. In its documented condition, the 1999 Dodge had a
modified heated oxygen sensor circuit that would cause the vehicle to fail the tailpipe emissions
test for high Nitrogen Oxide (NOx) emissions. At 1200 hours, the Operator was instructed to go
to a smog station in Riverside called JR Smog Check Only and request a smog inspccetion.

27. At 1210 hours that day, the Opcerator arrived at JR Smog Check Only. He spoke with
Edgar Chavez, an employec and technician at JR Smog Check Only. The Operator told Chavez
that he had a vehicle that needed to pass its smog inspection. Chavez told the Operator that the
vehicle needed to be tested at a STAR certified smog station and that it could not be tested at JR
Smog Check Only. The Opcrator asked Chavez if he could “take care of #t” and told Chavez that
he knew the vehicle would not pass the smog inspection. Chavez told the Operator that it would
cost $230.00 to “take carc of it.” The Operator later paid $230.00 and gave the keys to a male
namcd Esteban who was at the smog station. Esteban left JR Smog Check Only with the vehicle.

28. Unbeknownst to the Operator, the vehicle was taken from JR Smog Check Only to a

different smog station: Respondent Gomez’s smog station, E & § Smog. There, Respondent Cruz
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performed the smog inspeetion on the Bureau-documented 1999 Dodge. A certificate of
compliance was issued for this inspection.

29. At 1410 hours, Esteban returncd to JR Smog Check Only with the vchicle. He told
the Operator that the test was completed, the vehicle passed inspection, and the paperwork was in
the vehicle. The Operator then left JR Smog Check Only and returned custody of the vehicle to a
Burcau representative.

30. A Bureau representative re-inspected the 1999 Dodge and found that the oxygen
scnsor modification that was previously documented was still intact. The vehicle continued to
fail inspection because it had high NOx emissions.

SECOND UNDERCOVER RUN

31.  On December 12, 2013, the Operator received custody of a Bureau-documented 1992
Plymouth. Inits documented condition, the 1992 Plymouth had the internal material from the
catalytic converter removed; this would cause it to fail the tailpipc cmissions test for cxcessive
levels of exhaust emissions. At 1320 hours, the Operator was instructed to take the vehicle to
Respondent Gomez's smog station, E & S Smog, and tell the employces there that the Operator
had a vchicle that needed to pass a smog inspection.

32. At 1339 hours, the Opcrator arrived at E & S Smog. A male cmployee of Respondent
Gomez approached the Operator. The Operator told the male employee that he brought in a
vehicle to pass inspection. The male employec asked the Operator if the Operator had received a
quotc for the smog inspection. The Operator said he was quoted $200.00 for the inspection. The
Operator told the employec that the vehicle would not pass its inspection. The Operator gave the
employee the keys and the vehicle was driven into the testing bay.

33.  Respondent Cruz, using the licensure and access code of Nguyen, performed the
inspccetion on the Bureau-documented 1992 Plymouth. As a result of this inspection, a certificate
of compliance was issued.

34.  Anemployee told the Operator that he owed $200.00 for the inspection. The

Operator paid the $200.00 and reeeived an unsigned copy of the estimate and final invoice that
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listed the inspection cost at $40.00. The Operator lefl the smog station with the vehicle and
returned custody of it to a Burcau representative.

35, A Bureau representative later re-inspected the vehicle. The condition of the catalytic
converter was the same as previously documented. The vehicle was still in a condition that would
fail a proper smog inspection because of excessive exhaust cmissions.

THIRD UNDERCOVER RUN

36.  On February 10, 2014, the Opcrator received custody of a Burean-documented 2002
Chrysier. In its documented condition, the 2002 Chrysler had the wires leading to the number |
and 6 fucl injectors cut. This would cause the vehicle to fail the functional test becaus:c ofan
illuminated malfunction indicator lamp. At 1345 hours, the Operator was instructed to take the
vehicle to Respondent Gomez’s smog station, E & S Smog, and tell the cmployees that the
Operator had a vehicle that nceded to pass a smog inspection.

37. At 1400 hours, the Operator arrived at E & S Smog and an employce from the
previous undercover run approached. The Operator told the employee that he had another vehicle
that ncedced to pass its smog inspection. The employee asked the Operator if the Operator wanted
the vehicle to be tested to sce if it would pass or to just pass it. The Opcrator told the employee
that the Operator needed the vehicle to pass. The employee spoke with Respondent Cruz. The
employee then quoted the Operator $250.00 for the smog inspection. The Operator agreed and
gave the keys to the employce. The employee drove the vehicle into the testing bay.

38. Respondent Cruz, using the licensurc and aceess code of Nguyen, performed the
inspection on the Bureau-documented 2002 Chrysler. As a result of the smog inspection, a
certificatc of compliance was issued.

39. Respondent Cruz told the Operator that the smog inspection was done, The Operator
paid Respondent Cruz $250.00. |

40. Respondent Cruz signed the Vehicle lnspection Report. The Operator was asked to

sign the cstimate and invoice listing the smog inspection cost at $40.00.
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41.  Respondent Cruz handed the estimate, invoice, and Vehicle Inspection Report to the
Operator. The Operator left the smog station with the vehicle and returned custody of it to a
Bureau representative.

42. A Bureau representative later re-inspeeted the vehicle. The vehicle was still in a
condition that would fail a proper smog inspection.

FIRST CAUSE FOR DISCIPLINE
(Untrue or Misleading Statements)

43. Respondent Gomez’s Registration is subject to disciplinary action under section
9884.7, subdivision {a)(1), in that Respondent Gomez made or authorized statements which
Respondent Gomez knew or in the exercise of reasomable care should have known to be untrue or
misleading as follows: Respondent Gomez certified that the three vehicles described in
paragraphs 25-42 were properly inspected and passed their smog inspcctions, when in fact and in
truth thosc vehicles were not properly inspected and could not pass a bona fide smog inspection.

SECOND CAUSE FOR DISCIPLINE

(Violations of Motor Vehicle Inspection Program)

44. Respondcent Gomez's Station License is subject to disciplinary action under Health
and Safety Code scctions 44072.10, subdivision (c), and 44072.2, subdivision (a), in that
Respondent Gomez failed to comply with the following sections of that Code:

a.  Section 44012: Respondent Gomez failed to perform the tests of the enission
control systems and devices on the vehicles described in paragraphs 25-42 in accordance with
proccdurcs prescribed by the Department.

b.  Section 44015: Respondent Gomez issued certificates of compliance for the
vehicles described in paragraphs 25-42 without properly testing and inspccting them to determine
if they were in compliance with Health & Safety Code scction 44012.

c.  Section 44035: Respondent Gomez failed to meet or maintain the standards
prescribed for qualification, cquipment, performance, or conduct by failing to properly perform
smog inspections on the -vchicics described in paragraphs 25-42 or certifying that such tests had

been properly performed, when in fact they were not properly performed.
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THIRD CAUSE FOR DISCIPLINE
(Failure to Comply with Regulations Under the Motor Vehicle Inspection Program)

45. Respondent Gomez’s Station License is subject to disciplinary action under Health

and Safety Codc scetions 44072.10, subdivision(c) and 44072.2, subdivision (a), in that

Respondent Gomez failed to comply with the following sections of California Codc of
Regulations, title 16:

a.  Section 3340,35, subdivision (¢}: Respondent Gomey. failed 1o inspect and test

the vehicles described in paragraphs 25-42 in accordance with the procedures specified in section
3340.42 of the Regulations and failed to ensure that these vehicles had all the required emission
control equipment and devices installed and functioning correctly.

b.  Section 3340.41, subdivision (c): Respondent Gomez knowingly entered into
the Emissions Inspcetion System falsce information about the vehicles described in paragraphs 25-
42, providing results for smog inspections which were not properly performed.

c.  Section 3340.42: Respondent Gomez failed to conduet the required smog tests

on the vehicles described in paragraphs 25-42 in accordance with the Bureau’s specifications.

FOURTH CAUSE FOR DISCIPLINE

(Dishonesty, Fraud, or Deceit)

46. Respondent Gomez’s Registration is subject to disciplinary action under Code section
9884.7, subdivision (a){4), and Respondent Gomez’s Station Licensc is subject to disciplinary
action under Health and Safety Code scctions 44072.10, subdivision (c¢) and 44072.2, subdivision
(d), in that Respondent Gomez comrmitted dishonest, fraudulent, or deceitful acts whereby another
is injured by issuing smog inspection certificates for the vehicles described in paragraphs 25-42
without performing bona fide inspections of the emission control devices and systems on them,
thercby depriving the People of the State of California of the protection afforded by the Motor
Vehicle Inspection Program.

"
m
i

Accusation




N W N

10
1l
12
13
14
5
16

13
19
20
21
22
23
24
25
26
27
28

FIFTH CAUSE FOR DISCIPLINE

(Violation of Motor Vehicle Inspection Program)

47. Respondent Cruz’s Inspector License is subject to disciplinary action under Health
and Safety Code sections 44072.10, subdivision (¢) and 44072.2, subdivision (a), in that
Respondent Cruz failed to comply with the following sections of that Code:

a.  Section 44012: Respondent Cruz failed to perform the tests of the emission
control systems and devices on the vehicles described in paragraphs 25-42 in accordance with
procedures prescribed by the Department,

b.  Scction 44015: Respondent Cruz issued certificates of compliance for the
vehicles described in paragraphs 25-42 without properly testing and inspecting them to determine
if they were in compliance with Health & Safety Code section 44012.

c.  Section 44035: Respondent Cruz failed to mect or maintain the standards
prescribed for qualifieation, equipment, performance, or conduct by failing to properly perform
smog inspections on the vehicles described in paragraphs 25-42 or eertifying that such tests had
been properly performed, when in fact they were not properly performed.

SIXTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regglaﬁons Under Motor Vehicle Inspection Program)

48. Respondent Cruz’s Inspector License is subject o disciplinary action under Health
and Safety Codc sections 44072.10, subdivision (¢) and 44072.2, subdivision (a) in that
Respondent Cruz failed to comply with the following sections of California Code of Regulations,
title 16:

a.  Section 3340.35, subdivision (¢): Respondent Cruz failed to inspect and test

the vehicles described tn paragraphs 25-42 in accordance with the procedures specified i section
3340.42 of the Regulations and failed to cnsure that these vehicles had all the required cmission
controf equipment and devices installed and functioning correctly.

b.  Scctiont 3340.41, subdivision (¢): Respondent Cruz knowingly cntered into the

Emissions Inspection System false information about the vehicles described in paragraphs 25-42

providing results for smog inspections which were not properly performed.
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¢.  Section 3346.42: Respondent Cruz failed to conduct the required smog ests on
all the vehicles in paragraphs 25-42 in accordance with the Burcau’s specifications.

SEVENTH CAUSE FOR DISCIPLINE

(Dishonesty, Fraud, or Deceit)

49.  Respondent Cruz’s Inspector License is subject to disciplinary action under Health
and Safety Code sections 44072.10, subdivision (c} and 44072.2, subdivision (d), in that
Respondent Cruz committed dishonest, fraudulent, or deceitful acts whereby another is injurcd by
issuing smog inspection certificates for the vehicles deseribed in paragraphs 25-42 without
performing bona fide inspections of the emission control devices and systems on them, thereby
depriving the People of the State of California of the protection afforded by the Motor Vehicle
Inspection Program.

EIGHTH CAUSE FOR DISCIPLINE

(Violation of Motor Vehicle Inspection Program)

50.  Respondent Nguyen’s Inspector License is subject to disciplinary action under Health
and Safety Code sections 44072.10, subdivision (¢) and 44072.2, subdivision (a), in that
Respondent Nguyen failed to comply with the following sections of that Code:

a.  Section 44035: Respondent Nguyen failed to meet or inaintain the standards
preseribed for qualification, cquipment, performance, or conduct for the inspections deseribed in
paragraphs 31-42. Respondent Nguyen failed to maintain the seeurity of Respondent Nguyen's
access codc, disclosed Respondent Nguyen’s access code to Respondent Cruz, and allowed
Respondent Cruz to usc Respondent Nguyen’s access code and licensure for inspections during

which Respondent Nguycen was not present.

NINTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations Under Motor Vehicle Inspection Program)

51.  Respondent Nguyen’s Inspector Licensc is subject to disciplinary action under 1lealth
and Safety Codc sections 44072.10, subdivision (c) and 44072.2, subdivision (a) in that
Respondent Nguyen failed 1o comply with sections 3340.42 and 3340.45 of California Code of

Regulations, title 16. Respondent Nguyen failed to maintain the sceurity of Respondent
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Nguyen's access code, disclosed Respondent Nguyen's access code to Respondent Cruz, and

allowed Respondent Cruz to use Respondent Nguyen'’s access code and licensure for the

inspections described in paragraphs 31-42 during which Respondent Nguyen was not prescnt.
OTHER MATTERS

52.  Under Code section 9884.7, subdivision {c), the Director may suspcnd, revoke or
placc on probation the registration for all places of busincss operated in this Statc by Respondent
Gomez upon a finding that Respondent Gomez has, or is, engaged in a course of repeated and
willful violations of the laws and regulations pertaining to an automotive repair dealer.

53. Under Health & Safety Code section 44072.8, if Respondent Gomez's Station
License is revoked or suspended, the Director may likewise revoke or suspend any additional
license issued under Chapter 5 of the Health and Safety Code in the name of Respondent Gomez.

54. Under Health & Safety Code section 44072.8, if Respondent Cruz’s Inspcetor
Licensc is revoked or suspended, the Director may likewisc revoke or suspend any additional
licensc issucd under Chapter 5 of the Health and Safcty Code in the name of Respondent Cruz.,

55. Under Health & Safety Code section 44072.8, if Respondent Nguyen’s Inspector
License is revoked or suspended, the Dircetor may likewise revoke or suspend any additional
license issued under Chapter 5 of the Health and Safety Code in the name of Respondent Nguyen.

PRAYER

WHEREFORE, Complainant requcsts that a hearing be held on the matters herein alleged,
and that following the hearing, the Dircetor of Consumer Affairs issue a decision:

. Revoking or suspending Automotive Repair Dealer Registration Number ARD
272951, issued to Elena Gomez, Owner, dong business as E & S Smog;

2. Revoking or suspending Smog Check-Test Only Station License Number TC 272951,
issued to Elena Gomez, Owner, doing business as E & S Smog;

3. Revoking or suspending Smog Check Inspecior License No. EO 635840 issucd to
Marvin Cruz;

4.  Revoking or suspending Smog Cheek Inspector License No. EO 6356006 1ssucd to
Hani Nguyen;

14
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5. Revoking or suspending the registration for all places of business opcrated in this
statc by Elena Gomez, Owner, doing business as E & S Smog;

6.  Revoking or suspending any additional licensc issued under Chapter 5 of the Health
and Safety Code in the name of Elcna Gomez, Owner, doing business as E & S Smog;

7. Revoking or suspending any additional license issucd under Chapter 5 of the Health
and Safety Code in the name of Marvin Cruz;

8.  Revoking or suspending any additional license issued under Chapter 5 of the Health
and Safety Code in the name of Hani Nguyen,

9. Ordering Elena Gomez, Owner, doing business as E & S Smog; Marvin Cruz; and
Hani Nguyen to pay the Burcau of Automotive Repair the reasonable costs of the investigation

and enforcement of this case, pursuant to Business and Professions Code section 125.3; and

10. Ta 71? such other and further action as deemed necessary and propcr..
DATED: OC/ ééQf“ % 2—0/{/: ,; ﬂé&&%‘l—a’;n

PATRICK DORAIS

Chief

Bureau of Automotive Repair
Department of Consumer Affairs
State of California

Complainant

SD2014707310 70935047.docx
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