BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

REDLINE SMOG AND OIL CHANGE Case No. 79/14-114
JESUS MARCOS PONCE, OWNER
620 E. EIm Avenue OAH No. 2014051068

Coalinga, CA 93210
Automotive Repair Dealer Reg. No.
ARD 264338 :
Smog Check, Test Only, Station License No.
TC 264338

and

JESUS MARCOS PONCE

280 Buckeye Springs

Coalinga, CA 93210

Smog Check Inspector License No.
EO 152765

Smog Check Repair Technician License No.
El 152765 (formerly Advanced Emission
Specialist Technician License No. EA
1862765)

Respondent.

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby accepted
and adopted as the Decision of the Director of the Department of Consumer Affairs in
the above-entitled matter.

The suspension of Automotive Repair Dealer Registration No. ARD 264338,
issued to Jesus Marcos Ponce, shall commence on the effective date of this Decision.

This Decision shall become effective m a/(/o\' (é ) (QO[ 5

e (1000 9 TNS |2

TAMARA COLSON
Assistant General Counsel
Department of Consumer Affairs
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- Attorneys for Complainant

KaMALA D. HARRIS |

Attorney General of California
KeNT D. HARRIS
Supervising Deputy Attorney General
LESLIE A. BURGERMYER
Deputy Attorney General
State Bar No. 117576
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 324-5337
Facsimile: (916) 327-8643

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR

‘And

. (formerly Advanced Emission Specialist Technician

STATE OF CALIFORNIA
In the Matter of the Accusatioh Against: - Case No. 79/14-114
REDLINE SMOG AND OIL CHANGE OAH No. 2014051068
JESUS MARCOS PONCE, OWNER .
620 E. Elm Avenue ' STIPULATED SETTLEMENT

Coalinga, CA 93210 AND DISCIPLINARY ORDER
Automotive Repair Dealer Reg. No. ARD 264338 -

Smog Check, Test Only, Station License No.
TC 264338

JESUS MARCOS PONCE

280 Buckeye Springs

Coalinga, CA 93210

Smog Check Inspector License No, EO 152765

Smog Check Repair Technician License No. EI 152765

License No. EA 152765)

Respondents.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedmgs that the J.”ollowmg matters are true; |
. PARTIES

1. Patrick Dorais ("Complainant") is the Chief of the Bureau of Automotive Repair,
Depaftmen‘t of Consumer Affairs, (“Bureau”). He brought this action solely in his official
capacity and is represented in this matter by Kamala D, Harris, Attomey General of the State of
California, by Leslie A. Burgermyer, Deputy Attorney General.
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2. Respondent Redline Smog and Qil Change, by and through Jesus Marcos Ponce,
Owner, (collectively referred to herein as “Respondent Redline”) and Respondent Jesus Marcos
Poﬁce, Smog Check Inspector and Smog 'Check Repair Technician, (“Reépon&ent Ponce”) are -
represented in this Iiroceeding by attorney Lucy McAllister, Esq., whose address is: Law Offices
of Lucy McAllister, 255 N Market Street, Suite 100, San Jose, CA 951 10.

Redline Smog and Oil Change, Jesus Marcos Ponce, Owner

3. Onorabout March 11, 2011, the Directo;f of the Department of Consumer Affairs
(“Director”) issu.ed Automotive Repair Dealer Registration Number ARD 264338 to Respondent
Ponce; owner of Respondent Redline. The 1'egistratidn was in full force and effect at all times
relevant to the charges brought herein and will expire on March 31, 2016, unless renewed.

4.,  Onorabout March 22,2011, the Director issued Smog Check, Test Only, Station
License Number TC 264338 to Respondent Rédline.. The smog check station license was in full
force and effect at all times relevant to the charges brought herein and will expire on March 31,
2616, unless renewed._ | - »

Jesus Marcos Ponce

5. In 01‘3abbut 2006, the Director issued Advanced Emission Specialist Technician

License Number EA 152765 to Respondent Ponce. Respondent's advanced emission specialist

technician license was due to expire on Aﬁgust 31, 2012. Pursuant to California Code of

- Regulations, title 16, section 3340.28, subdiifisién (e), the license was renewed, pursuant to

Respondent's election, as Smog Check Inspector License Number EO 152765 and Smog Check
Repair Technician License Number EI 152765, effective Aﬁguét 10, 2012 (“technician . |
licenses™).' The teéhnicién licenses Will expire on Auglist 31, 201 o, ﬁnless renewed.

I |

m

/

! Bffective August 1, 2012, California Code of Regulations, title 16, sections 3340.28,
3340.29, and 3340.30 were amended to implement a license restructure from the Advanced
Emission Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog

1| Check Inspector (EO) license and/or Smog Check Repair Technician (EI) license.

2
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JURISDICTION

6.  Accusation No. 79/14-114 Was filed before the Director for the Bureau of Automotive
Repair, and is currently pending against Respondents Redline and Ponce. The Accusation and all
other statutorily required documents were properly served on Respondents Redline and Ponce on
April 16,2014, and they timely filed their Notices of Defense contesting the Accusation.

7. Acopy of Accusation No. 79/14-114 is attachéd hereto, marked Exhibif A, and
incorporated herein by reference. ' '

ADVISEMENT AND WAIVERS

8.  Respondents have carefully read, fully discussed with counsel, and understand the

‘charges and allegations in Accusation No. 79/14-114. Respondents have also carefully read, fully

discussed with counsel, and understand the effects of this‘Stipulated Settlement and Disciplinary
Order. |

- 9. Respondents Redline and Ponce are fullly aware of their legal rights in this matter,
including the right to a hearing on the charges and allegations in the Accusation; the right to be
represented by counsel at their own eXpense; the right to confront and cross-examine the
witneéses against them; the right to present evidence and to testify on their own behalf; the right
to the' issuance of subpoenas to compel the attendance of witnesses and the prodﬁction of
documents; the right to reconsid_eratiqn and court review of an adverse decision; and all other
rights accorded by the California Admiﬁistrafive Procedure Act and other applicable laws.

10. Respondents Redline and Poncﬁc: voluntarily, knowingly, and intelligently waive and

give up each and every right set forth above. |

CULPABILITY

11 Respdndents Redline.and Ponce admit the truth of each and every charge and
allegation in Accusation No. 79/14-114. -

12,  Respondent Redline agrees that Automotive Repair Dealer Registration Number

ARD 264338, and Smog Check, Test Ounly, Station License Number TC 264338 are subject to

discipline and agrees to be bound By the Director's Disciplinary Order set forth below.
"
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13.  'Respondent Ponce agrees that Smog Check Inspector License Number EO 152765
and Smog Check Repair Technician License Number EI 152765 are subject to discipline and
agrées to be bound by the Director’s Disciplinary Order set forth below.

CONTINGENCY

14.  This stipulation shall be subject to approval by the Director of the Department of
Consumer Affairs or the Director's designee. Respondents Redline and Ponce understand and
agree that counsel for Complainant and the staff of the Bureau of Automotive Repair may
odmmunicate directly with the Director and staff of the Department of Consumer Affairs
regarding this stipulation and settlement, without notice to or participation by Respondents
Redline and Ponce or their counsel. By signing the Stipula‘cion; Respondeﬁts Redline and Ponce
understand iamd agree that they may not withdraw their agreement of seek to rescind the
stipulation prior to the time the Director considers and acts upon it. If the Director fails to adopt
this stipulation as the Decision and Order, the Stipulated Settlement and Disciplinary Order shall
be of no force or effect, except for this paragraph, it shall be inadmissible in any legal action
between the partiés, and the Director shall not be disqualified from further action by having
considered this matter. ' _

15. The parties under‘stand and agree that Portable Document Format (“PDF”) and A
facsimile copies of this Stipulated Settlement and Discipl:inary Order, including PDF and
facsimile Signatures thereto, shall have the same force and effect as the originals.

16. This Stipulated Settlement and Disciplinary' Order is intended byv the ‘parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.

It supersedes any and all prior or contemporaneous agreements, understandings, discussions,

‘negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinary

Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing executed by an authorized repfesentaﬁve of each of the parties.

17. In consideration of the foregoing admissions and stipulations, the parties agree that
the Director may, Withéut further notice or .formal proceeding, issue and enter the following
Disciplinary Order:

| 4
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DISCIPLINARY ORDER

Smog Ch_eckgr"I‘est Only, Station License Number TC 264338; Smog Check Inspector
License Number KO 152765; Smog Check Repair Technician License Number EI 152765

ITIS HEREBY ORDERED that Smog Chcoic, Test Only, Station Licenscf: Number TC

264338 issued to Respondent Redline Smog and Oil Change, and Jesus Marcos Ponce, Owner,
(collcctively referred to herein as “Resbondent Redline”) and Smog Check Insiaector License
Number EO 152765 and Smog Check Repéir Technician License Number-EI 152765 issued to
Respondént Jesus Marcos Ponce (“Respondent Ponce;’) are REVOKED.

1. Therevocation of Smog Check, Test Only, Station License Number TC 264338 |

'issﬁed to Respondent Redline and Smog Check Inspector License Number EO 152765 and Smog

Check Repair Technician License Number EI 152765 issued to Respondent Ponce and the
acceptance of the revoked registration and licenses By the Bureau shall coristitute the imposition
of discipline against Respondent Redline énd Respondent Ponce. This stipulation constitutes a
record of the discipline é;nd shall become a paﬁ of Réspondeﬁt Redline’s and Respondent Ponce’s .
registration and license history with the Bureau of Automotive Repair. |

2. Respondem Redline shall lose all rights and privileges as a Smog Check, Test Only,
Station in Califofnia as of the effective date of the Director’s Decision and Order.

3. Respondenf Ponce shall lose all rights and privileges as a Smog Check Inspector and

Smog Check Repair Technician as of the effective date of the Director’s Decision and Order.

4. Respondent Redline and Respondent Ponce shall cause to be delivered to the Bureau
Respondent Redline’s Smog Check, Test Only, License and Respondent Ponce’s Smog Check
Inspector License and Smog Check Repair Technician License pocket licenses and, if issued, |
their wall éertiﬁcates, on or before the effective date of the Decision and Orc_ler.

5. .I.f Respondent Redline and Respondent Ponce ever file an application for licensure or
petition for reinstatement in the Stafe of California, the Burean éhall treat them as a new
application for registration or licensure. Respondent Redline and Respondent Ponce must comply
with all the laws, regulations and procedures for a new application for licensure or registration in

effect at the time the application is filed, and all of the charges and allegations contained in
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Accusation No. 79/14-114 shall be deemed to be true, correét and vadmitted by Respondent when
thé Director determines whether to grant or deny the appliéation;

6.  If Respondent Redline or Respondent Ponce should ever apply or re-apply for a new
régistration, license, or Certiﬁcation by any other licensing agency in the Stafe of California, then
all of the charges and allegations contained in Accusation, No. 79/14-114 shall be deémed tobe
true, correct, and admitted by Respondent Redline and Respondent Ponce fof the purpose of any
Statemerrlt of Issues or any other proceeding seeking to deny or restrict licensure.

7. Respondent Redline and Respondent Ponce shall not apply for a new registration,

license, or certificate until one (1) year from the effective date of the Decision and Order in this

matter. .

Automotive Reﬁair Dealer Registration Number ARD 264338

IT IS FURTHER HEREBY ORDERED that Automotive Répair ,Dealef Registration .
Number ARD 264338# issued to Respondent Redline Smog and Oil Change, and Jesus Marcos
Ponce, Owner, (collectively referred to herein as “Respondent Redline™) is revoked. However,
the revocé.tibn is stayed and Respondent Redline is placed on probation for five (5) years on the
following terms and conditions. _
| 1. - ‘Actual Suspension. Automotive Repair Dealer Registration Number Ale 264338
issued to Respondent Rediine is. suépended for fhirty (30) days.

2. Obey All Laws. Respondent Redline shall comply with all statutes, regulations and
rules governing automotive insi:ections, estimates and repairs. | _

3. Post Sign. Respondent Redline shall pbst a prominent sign, provided by the Bﬁreaﬁ,
indicating the beginning and ending dates of the suspension and indicating the reason for the

suspension. The sign shall be conspicuously displayed ina location open to and frequented by

. customers and shall remain posted during the entire period of actual suspension.

4. . Reporting. Respondent Redline or its authorized }epresentaﬁve must report in person
or in writing as prescribed by the Bureau of Automotive Repair (“Bureau”), on a schedule
set by the Bureau, but no more frequently than each quarter, on the methods used and success

achieved in maintaining compliance with the terms and conditions of probation.
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5. Report Financial Interest. Within thirty (30) days of the effective date of this action,
report any financial interest which any partners, officers, or owners of Respondent Redline’s
facility may have in any other business required to be registered puisuant to Section 9884.6 of the
Business and Professions Code. | |

6.  Random Inspections. Respondent Redline shall provide Bureau representatives
unrestricted access to inspect all vehicles (including parts) ﬁndergoing repairs, up to and
indﬁding' the point of completion. .

7. Jurisdiction. Ifan acousation is filed against Respondent Redline during the term of
probation, the Director shall have continuing jurisdiction over this; matter until the final decision
on the accuéatiqn, and the period of probation shall be extended until such decision.

8.  Violation of Probation. Should the Diréctor determine that Respondent Redline has
failed to comply with the terms and conditions of probation, the Director or designee may, after
giving notice and opportunity to Abe heard temporarily or permanently invalidate the registration..

9. Cost Recovery. ‘Respondent Redline shall pay cost recovery to the Bureau 111 the
amount of $8,004.00 for investigative and enforcement costs pursuant to Business and
Professions Céde section 125.3. Respondent Redline shall be permitted to make payments in
forty-eight (48), equal monthly installments with the final paylﬁent paid no later than twelve (12)
mouths before probation terminates. Failure to complete payment of cost recovery within this
time frame shall constitute a violation of prébatioﬁ which may subject Respondent Redline’s
Automotive Repair Dealer Registration Number ARD 26433 8 to outright revocation; however,
the Director or his designee at the Bureau of Automotive Repairmay elect to continue probation
until such time as reimbursement of the entire cost recovery amount has been made to the Bureau.

ACCEPTANCE

I have carefully read the above Stipulated Settlement and Disciplinary Order and have fully
discussed itl with my attorney, Lucy McAllister, Esq. Tunderstand the stipulation and the effect it
will have on my Automotive Repair Dealer Registration Number ARD 264338, and Smog Checl<?
Test Only, Station License Number TC 264338, issued to Redline Smog and Oil Change, Jesus
i
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Director of the Department of Consumer Affairs.

DATED: 3 W’/ é q«_—}@/f i Respectfully submitted,

KaMALA D. HARRIS

Attorney General of California

KeNT D. HARRIS

Supervising Deputy Attorney General

LESLIE A. BWGERMYER%

Deputy Attorney General
- dttorneys for Complainant

SA2014115103
11759735.doc
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KaMALA D. HARRIS
Attorney General of California
KENT D. HARRIS
Supervising Deputy Attorney General
LESLIE A. BURGERMYER
Deputy Attorney General
State Bar No. 117576
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 324-5337
Facsimile: (916) 327-8643
Attorneys for Complainant

: BEYORE THE
» DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

REDLINE SMOG AND OIL CHANGE
JESUS MARCOS PONCE, OWNER

620 E. Elm Avenue
Coalinga, CA 93210

Automotive Repair Dealer Reg. No. ARD 264338
Smog Check, Test Only, Station License No.
TC 264338,

JESUS MARCOS PONCE
280 Buckeye Springs
Coalinga, CA 93210

Smog Check Inspector License No. EQ 152765
Smog Check Repair Technician License No.
EI 152765 (formerly Advanced Emission
Specialist Technician License No. EA 152765),

and

GARY LEE POPEJOY
P.O. Box 1231 '
Coalinga, CA 93210-2100

Smog Check Inspector License No. EQ 17896
Smog Check Repair Technician License No.

EI 17896 (formerly Advanced Emission Specialist
Technician License No. EA 17896)

Respondents.

|cssero. AU N 14

JACCUSATION

(5mo6 cHEk)

Accusation
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Complainant allege,s': '
PARTIES

1. Pafrick Dorais (“Complainant”) brings 1:hi§ Accusation solely in his official capacity
as the Chief of the Bureau of Automotive Repair (“Bureau”), Department of Consumer Affairs.

Redline Smog and Oil Chang.e, Jesus Marcos Ponce, Owner

. 2. Onorabout March 11; 2011, the Director of Consumer Affairs (“Director”) issued

Automotive Repair Dealer Registration Number ARD 264338 (“registration”) to Jesus Marcos
Ponce ("Respondent Ponce”), owner of Redline Stog and Oil Change. The registration was in
full force and effect‘at all times relevant to the charges brought herein and will expire on March
31, 2015, unless renewed. | | ,

3. Onorabout March 22, 2011, the Director issued Smog Check, Test Only, Station
License Number TC 264338 (“smog check station license”) to Respondent. The smog check

station license was in full force and effect at all times relevant to the charges brought herein and

will expire on March 31, 2015, unless renewed.

Jesus Marcos Ponce

4. Inor about 2006, the Director issued Advanced Emission Specialist Technician |
License Nﬁmber EA 152765 to Respondent Ponce. Respondent's advanced cmié.sion specialist
technician license was due to expire on August 31, 2012. Pursuant to California Code of
Regulations, title 16, section 3340.28, subdivision (e), the licensg was renewed, pursuant to’
Respondent's election, as Smog Check 1nspector License Number EO 152765 and Smog Check
Repair Technician License Number EI 152765 ("technician Iicensés"), effective August 10,
2012.} The technician licenses will expire on August 31, 2014. | |

Gary Lee Popejoy

5. Inorabout 2002, 'the Director issued Advanced Emission Specialist Technician

License Number EA 17896 to Gary Lee Popejoy (“Respondent Popejoy”). Respondent's .

Y Rffective August 1, 2012, California Code of Regulations, title 16, sections 3340.28,
3340.29, and 3340.30 were amended to implement a license restructure from the Advanced
Emission Specialist Technician (EA) license and Basic-Area (EB) Technician license to Smog
Check Inspector (EO) license and/or Smog Check Repair Technician (EI) license. '

2
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advanced emission specialist technician license was due to expire on January 31, 2013, Pursuant
to Calif.(.)mia Code of Regulaﬁons, title 16, section 3340.28, subdivision (e), the license was
renewed, pursuant to Respondent's election, as Smog Check Inspector License Number EO 17896
and Smog Check Repair Techniéian License Number EI 17896 ("technician licenses"), effective
December 19, 2012, The technician licenses will expire on January 31, 2015,

| JURISDICTION

6.  Business and Professions Code (“Bus. & Prof. Code”) section 9884.7 provides that

| the Director may revoke an automotive repair dealer registration.

-

7. Bus. & Prof. Code section 9884.13 proifides, in pertinént part, that the expiration of a |

j valid registration shall not deprive the Director of jurisdiction to proceed with a disciplinary

proceeding against an automotive repair dealer or to render a decis ion témporarily or permanently
invalidating (suspending or revoking) a registration.l '

8.  Health and Safety Code (“Health & Saf. Code”) section 44002 provides, in pertinent
part, that the Director has ali th;: powers and authority granted under the Automotive Repair Act
fér enforcing the Motor Vehicle Inspection Program. |

"9. Health & Saf. Code séction 44072.6 provides, in pert_inent part, that the expiration or
suspension of a license by operation of law, or by érder or decision of the Director of Coﬁsumer :
Adffairs, or a court of law, or the voluntary surrender of the license shall not deprive the Direcfdr‘
of jurisdiction to proceed with disciplinary action. |

10. Health & Saf. Code section 44072.8 states that when a license has been revoked or
suspended following a hearing under this article, any additional license issued under this chapter
in the name of the licensee may be likewise revoked or suspended by fhﬁ: director.

11. California Code of Regulations, titlé 16, section 3340.28, subdivision (e), states that
"[u]pon renewal of aﬁ unexpired Basic Area Technician license or an Advanced Emission
Specialist Technician license issued prior to the effective date of this regulation, the licensee may
apply to renew as a Smog Check Inspector, Smog Check Repair Techniéian, or both., -

1 | o | |
"

Accusation
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STATUTORY AND REGULATORY PROVISIONS

12. Bus. & Prof. Code section 9884.7 states, in pertinent part:

(a) The director, where the automotive repair dealer cannot show there
was a bona fide error, may deny, suspend, revoke or place on probation the
registration of an automotive repair dealer for any of the following acts or omissions
related to the conduct of the business of the automotive repair dealer, which are done
by the automotive repair dealer or any automotive technician, employee partner,
officer, or member of the automotive repair dealer.

(1) Making or authorizing in any manner or by any means whatever any
statement written or oral which is untrue or misleading, and which is known, or which
by the exercise of reasonable care should be known, to be untrue or misleading.

| .

(4) Any other conduct that constitutes fraud.

(c) Notwithstanding subdivision (b), the director may suspend, revoke or
place on probation the registration for all places of business operated in this state by
an automotive repair dealer upon a finding that the automotive repair dealer has, or is,
engaged in a course of repeated and willful violations of this chapter, or regulations
adopted pursuant to it

13.  Bus. & Prof. Code section 22, subdivision (a), states:

“Board” as used in any provision of this Code, refers to the board in
which the administration of the provision is vested, and unless otherwise expressly
provided, shall include “bureau,” “commission,” “committee,” “department,”
“division,” “examining committee,” “program,” and “agency.”

14. Bus. & Prof. Code section 477, subdivision (b), states, in pertinent part, that a

- “Jicense” includes “registration” and “certificate.”

15. Health & Saf. Code section 44072.2 states, in pertinent part:

" The director may suspend, revoke, or take other disciplinary action
against a license as provided in this article if the licensee, or any partner, officer, or.
director thereof, does any of the following:

(a) Violates any section of this chapter [the Motor Vehicle Inspection
Program (Health and Saf. Code § 44000, et seq.)] and the regulatmns adopted
-pursuant to it, which xelated to the licensed activities: :

(c) Violates any of the regulations adopted by the director pursuant to this
" chapter. . A

Accusation
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: (d) Commits any act mvolvmg dishonesty, fraud, or deceit whereby
another is injured . .

16. Health & Saf. Code section 44072.10 states, in pertinent part:

(c) The department shall revoke the license of any smog check technician
or station licensee who fraudulently certifies vehicles or participates in the fraudulent
inspection of vehicles. A fraudulent inspection includes, but is not limited to, all of
the following: .

. (1) Clean piping, as defined by the departmént e

17. California Code of Regulations, title 16, section 3340, states, in pertinent part, that '
"‘[c]lean piping’ for the purposes of Health and Safety Code section 44072.10(c)(1), means the
use of a substitute exhaust emissions sample in place of the actual test vehicle's exhaust in order
to cause the EIS to issue a certificate of compliance for the test vehicle”.

COST RECOVERY

18. Bus. & Prof. Code section 125.3 provides, in pertineﬁt part, that a Board may request

the administrative law judge to direct a licentiate found to have comumitted a violation or

“violations of the licensing act to pay a sum not to exceed the reasonable costs of the inveétigation

and enforcement of the case.

"VIDEQ SURVEILLANCE OPERATION OF JANUARY 16, 2014 |

19.  OnJanuary 16, 20 14, at approximately 0630 hours, Bureau Representative E. L.
co:rmnenced a video'surveillance operation of Respondent Ponce’s (“Ponce™) émog check facility. |
At approximately 0830 hours, Bureau RepresentativerJ . G. visited the facility and spoke to
Respondent Pobejoy (“Popejoy”). J. G. observed that there were no ~.\./;31’110163 parkcd inside the
facility. The surveillance operation was concluded at approximately 1719 hours. Later, E. L.
reviewed the surveillance video and information obtamed from the Bureau’s vehlcle mformatmn

database (“VID”). The VID data showed that between 1340 and 1402 hours, Popejoy performed

a smog inspection on & 1978 GMC K3500 pickup, License No. 4’];’09445' (“197.8 GMC™), on

behalf of Ponce, resulting in the issuance of electronic smog Certificate of Compliance No.
YB 84’7909C In fact, thc surveillance video revealed that the EIS (Emissions Inspec‘uon System)

exhaust sample probe was msex’l:ed into the ta11p1pe of a 1992 Chevrolet (32500 plckup, License
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‘No. 4N01823, at the time the inspection was conducted, that the 1978 GMC was not in the

vici/nity of the testing area during the inspection, and that Ponce was present at the facility during
the time the 1978 GMC was smog certified. The Bureau concluded that Popejoy performed the
smog inspection on the 1978 GMC using clean piping methods, resulting in the issuance of a -
fraudulent certificate of compliance for the vehicle.

FIRST CAUSE FOR DISCIPLINE

(Untrue or Misleading Statements) -
20. Respondent Ponce’s registration is.subject to disciplinary action puisuant to Bus. &
Prof. Code section 9884.7, subdivision (a)(1), in that Respondent made or authorized a statement
which he knew or in the exercise.of reasonable care -shltould have known to be untrue or .
misleading, as follows: Respondent Ponce’s smog check techniciaﬁ, Respondent Popejoy,
certified that the 1978 GMC had passed inépection and was in compliance with applicable laws
and regulations. In fact, ?opej 0y used clean piping méthods in order to issue a certificate for the
vehicle and did not test or inspect the vehicle as required by Health & Saf. Code section 44012,
SECOND CAUSE FOR DISCIPLINE
 (Fraud)
21 Respondent Ponce’s registration is subject to disciplinary action pursuant to Bus. &
Prof. Code section 9884.7, subdivision _(a)(4),‘ in that Respondent committed an act tflat
éonstitut@s fraud by issuing an electronic smog certificate of compliance for the 1978 GMC
without ensuring that a bona fide inspection was performed of the emission control devices and

syé.tems on the vehicle, thereby depriving the People of the State of California of the prdtecti‘on :

. afforded by the Motor Vehicle Inspection Program.

1
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THIRD CAUSE FOR DISCIPLINE

(Violations of the Motor Vehicle Inspection Program)

22. Respondent Ponce’s smog check station license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (a), in that Respondent failed to
comply with'provisions' of that Code, as follows:

a.  Section 44012: Respondent failed to ensure that the emission control tests were
performed on the 1978 GMC‘ in accordance with procedures prescribed by the department.

b.  Section 44015: Respondent issued an electronic smog certificate of compliance for
the 1978 GMC withbut eﬁsurmg that the vehicle :was propetly tested and inépecteé to determine if
it was in compliance with Health & Saf. Code section 44012.

FOURTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations Pursaant
to the Motor Vehicle Inspection Program)
23.  Respondent Ponce’s smoé check station license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (c), in that Respondent failed to
comply with provisions of California Code of Regulations, title 16, as follows: |

a.  Section 3340.35, subdivision (c): Respondent issued an electronic smog certificate

of compliance for the 1978 GMC even though the vehicle had not been inspected in accordance

with section 3340.42.

b. = Section 3340.42: Respondent failed to.ensure that the required smog tests were
conducted on the 1978 GMC in accordance with the Bureau’s specifications. |

FIFTH CAUSE FOR DISCIPLINE

(bishonesty, Fraud or Deceit)

24, Respondent Ponce’s smog check station license is subject to disciplinary action
pursuant to Health & Saf.. Code section 44072.2, subdivision (d), in that Respondent committed a
dishonest, fraudulent or deceitful act whereby another is injurec_l by issiﬁng an electronic smog
certificate of compliance for the 1978 GMC without ensuring that a bona fide inspection was
performed of the emission éontrél devicés and systems on the vehicle, thereby depriving the - -
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People of the State of California of the pfotection afforded by the Motor Vehicle Inspection
Program.
SIXTH CAUSE FOR DISCIPLINE

(Violations of the Motor Vehicle Inspection Program)
25. Respondent Popejoy’s technician licenses are subject to disciplinary action pursuant
to Health & Saf. Code section 44072.2, subdivision (a), in that Respondent failed to comply with

section 44012 of that Code in a material respect, as follows: Respondent failed to perform the

emission control tests on the 1978 GMC in accordance with procedures prescribed by the

department.

SEVENTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations Pdrsuant
' 'to the Motor Vehicle Inspection Program)

26.  Respondent Popejoy’s technician licenses are subject to disciplinary action pursuant |
to Health & Saf. Code section 44072.2, subdivision (c), in that Respondent failed to comply with
provisions of California Code of Regulations, title 16, as follows:

a.  Section 3340.30, subdivision (a): Respondent failed to inspect and test the 1978
GMC in accordance with Health & Saf, Code sections 44012 and 44035, and California Code of
Regulations, title 16, section 3340.42. | | A

b.  Section 3340.41, subdivision (c): Respondent entered false information into the EIS

by entering vehicle identification information or emission control system identification data for a

vehicle other than the one being tested.

¢ Section 3340.42: Respondent failed to conduct the required smog tests on the 1978

GMC in accordance with the Bureau’s specifications.

EIGHTH CAUSE FOR DISCIPLINE
| (Dishonesty, Fraud or Deceit)
27. Responderit Popejoy’s technician licenses are subject to disciplinary action pursuant
to Health & Saf. Code section 44072.2, subdivision (d), in that Respondent committed a

dishonest, fraudulent or deceitful act whereby another is injured by issuing an electronic smog '

8
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certificate of compliance for the 1978 GMC without performing a bona fide inspection of the
emission control devices and systems on the vehicle, thereby depriving the People of the State of
California of the protection afforded by the Motor Vehicle Inspection Program.

' VIDEQ SURVEILLANCE OPERATION OF JANUARY 21, 2014

28. -On January 21, 2014, at approximately 0635 hours, E. L. commenced a video
surveillance operation of Ponce’s smog check facility. At approximately 1645 hours, E. L. and

1. G. observed Ponce and Popejoy both present at the facility. The surveillance operation was

' concluded' at apprbximately 1725 hours, 'Later, E. L. reviewed the surveillance video and

information obtained from the Bureau’s VID. The VID data showed that between 1441 and 1514
hours, Popejoy performed a smog inspection on a 1979 Pontiac Firebird (“1979 Pontiac™),
License No. 4ALC693, on behalf of Ponce, resulting in the issuance of electronic smog

Certificate of Compliance No. YB847945C. In fact, the surveillance video revcaled that the EIS

1|. exhaust sample probe was inserted into the tailpipe of a 19757 eep CJ3, License No. SFHC486,

during the time the inspection was conducted, that a Chevrolet trﬁck was also driven into the east
service bay during the time the 1979 Pontiac was certified, and that the 1979 Pontiac was not in
the Vicinity of the testing area during the inspection. The Bureau concluded that Popejoy
performed the smog inspection on the 1979 Pontiac using clean piping methods, resulting in the
issuance of a fraudulent certificate of compliance for the vehicle.

NINTH CAUSE FOR DISCIPLINE

(Untrue or Misleading Statements)

29. | Respondent Ponce’s registration is subject to disciplinary action pursuant to Bus. &
Prof. Code section 9884.7, subdivision (a)(l),. in that Respondent made or authorized a statement
which he knew or in the exercise of reasonable care should have known to be untrye or |
misleading, as follows: Respondent Ponce’s SMOZ check technicién, Respondent Popejoy,
certified that the 1979 Pontiac had passed inspection and was in compliance with applicable laws
and regulations. In fact, Popejoy used clean piping methods in order to issue a certificate for the
vehicle and did not test or inspect the vehiclle as required by Health & Saf. Code section 44012.
1
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TENTH CAUSE FOR DISCIPLINE

(Fraud)
30. Respondent Ponce’s registration is subject to disciplinary action pursuant to Bus. &
Prof. Code section 9884.7, subdiVision (a)(4), in'that Reépondentvcommitted an act that

constitutes fraud by issuing an electronic smog certificate of compliance for the 1979 Pontiac

without ensuring that a bona fide inspection was performed of the emission control devices and

-systems on the vehicle, thereby depriving the People of the State of California of the protection

afforded by the Motor Vehicle Ingpection Program.
ELEVENTH CAUSE FOR DISCIPLINE
(Violations of the Motor Vehicle Inspection Program)

31. Respondent Ponce’s smog check station license is subject to giisciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (a), in that Respondent failed to
comply with provisions of that Covdc, as follows:

a.  Section 44!0125 Respondent faiied to ensure that the ernission control tests were
performed on the 1979 Poﬁtiac in.accordance with prdCedures Jprescribed by the department.

b.  Section 44015: Respondent issued an electronic smog certificate of compliance for
the 1979 Pontiac without ensuring that the vehicle was properly tested and inspected to determine
if it was in éompliance with Health & Saf. Code section 44012.

TWELFTH CAUSE FOR DISCIPLINE
(Faiiure to Comply with Regulations Pursuant
to the Motor Vehicle Inspection Program)

32. Respondent Ponce’s smog check station HC@nS@ is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (c), in that Réspondent failed to
comply with provisions of California Code of Regulations, title 16, as follows:
~a. Section 3340.35, subdivision (c): Respondent issued an electronic smog certificate

of compliance for the 1979 Pontiac even though the vehicle had not been inspected in accordance

I with section 3340.42.

i
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b.  Section 3340.42: RCSpondént failed to ensure that the required smog tests were

conducted on the 1979 Pontiac in dccordance with the Bureau’s specifications.

. THIRTEENTH CAUSE FOR DISCIPLINE

(DiShonesty, Fraud or Deceit)

33.  Respondent Ponce’s smog check station license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (d), in that Respondent committed a
dishonest, fraudulent or deceitful act whereby another is injured by issuing an electronic smog’
certificate of compliance for the 1979 Pontiac without ensuring that a bona fide inspection was
performed of the emission control devices and systems on the vehicle, thereby depriving the
People of the State of California of the protection afforded by the Motor Vehicle Inspection
Program. | |

- FOURTEENTH CAUSE FOR DISCIPLINE

(Violations of the Motor Vehicle Inspection Program)’

34.  Respondent Popejoy’s technician licenses are subject to diséiplinary action pursuant
to Health & Saf. Code section 44072.2, subdivision (a), in that Respondent failed to comply with
section 44012 of that Code in a material respect, as follows: Respondent failed to perform the
emission contro] tests on the 1979 Pontiac in accordance with procedures prescribed by the
department. |

FIFTEENTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations Pursuant
to the Motor Vehicle Inspection Program)
35. Respondent Popejoy’s technician licenses are subject to disciplinary action pursuant
to Health & Saf. Code section 44072.2, subdivision (c), in that Respondent failed to comply with
provisions of California Code of Régulations, title 16, as follows:

a.  Section 3340.30, subdivision (a): Respondent Ifailed to inspect and test the 1979

Pontiac in accordance with Health & Saf. Code sections 44012 and 44035, and California Code of
Regulations, title 16, section 3340.42.
"
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b:  Section 3340.41, subdivisioh (¢): Respondent entered false information into the EIS

by entering vehicle identification information or emission control system identification data for a

vehicle other than the one being tested.

c.  Section 3340.42: Respondent failed to conduct the required smog tests on the 1979
Pontiac in accordaﬁce with the Bureau’s specifications.

* SIXTEENTH CAUSE FOR DISCIPLINE

(Dishonesty, Fraud or Deceit)

36. Respondent Popejoy’s technician licenses are subject to disciplinary action pursuant
to Health & Saf. Code section 44072.2, subdivision (d), in that Respondent comxﬁitted a
dishonest, fraudulent or deceitful act whereby another is injured by issuing an electronic smog
certificate of complianc‘e for the 1979 Pontiac without performing a bona fide inspection of the
emission control devices and systems on the vehicle, thereby depriving the People of the State of
California of the protection afforded by the Motor Vehicle Tnspection Program.

MATTERS IN AGGRAVATION

N 37.  To determine the degree of discipline, if any, to be imposed on Respondent Ponce,
Complainant alleges as follows: . '

a. On or abo/lit October 3, 2011, the Bureau issued Citation No. C2012-0244 against
Respondent in his capacity as vowner:of Redline Smog and Oil Change for violating Health & Saf.
Code section 44012, subdivision tf) (failure to perform a visual/functional check of emission '
control devices according to procedures prescribed by the department). On or about August 18,
2011, Respondeht issued a certificate of compliance to a Bureau undercover vehicle with a
missing EGR valve, and failed to perform the required timing functional test. The Bureau
assessed a civil penalty of $1,000 against Respondent for the violations. Respondent paid the fine
on November 15, 2011.

. b. ~ Onor about June 2’7, 2012, the Bureau issued Citation No. C2012-1862 against ",

1| Respondent in his capacity as owner of Redline Smog and Oil Change for violating Health & Saf. |-

Code section 44012, subdivision (f) (failure to perform a visual/functional check of emission

control devices according to procedures prescribed by the department). On or about May 17,
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Accusation




D e} ~I (=) h £HW NAﬁ-i

3 b i~ O T o
NN R R RBRBEBRESESBIE = I R oo 0~ 0

2012, Respondent issued a certificate of compliance fo a Bureau undercover vehicle with a
missing positive crankcase ventilation valve and vacuum hose. Further, the vehicle’s crankcase
vent breather hose was missing and the crankcase was open to the atmosphere. The Bureau
assessed a civil penalty of $1,500 against Respondent for the violation. Respondent paid the fine
on July 20, 2012. |

c.  On or about October 4, 2010, the Bureau issued Citation No. M2011-0373 against
Respondent’s technician license for violations of Health & Saf. Code section 44032 (qualified
technicians shall perform tests of emission control systems and devices in accordance with Health
& Saf. Code section 44012); and California Céde of Regulations, title 16, section 3340.30,
subdivision (a) (qualified technicians shall inspect, test and repair vehicles in accordance with
Health & Saf. Co&e sections 44012 and 44035 and Regulation 3340.42). On or about August 24,
2010, Respondent issued a certificate of compliance to a Bureau undercover vehicle with the
ignition timing adjusted beyond specifications. Respondent was directed to comi:lete an 8 hour
training course and to submit proof of completion to the Bureau within 30 days from receipt of |
the citation. Respondent completed the training on November 19, 2010. |

d.  On or about October 3, 2011, the Bureau issued Citation No. M2012-0245 agzﬁnst
Respondent’s technician license for violation of Health & Saf. Code section 44032 (qualified
technicians shall perform tests of emission control systems and devices in accordance with Health
& Saf. Code section 44012). On or about August 18, 2011, Respondent issued a certificate of
compliance to a Bﬁreau undercovef vehicle with a missing EGR valve, and failed to perform a
required timing functional test. Respondent was directed to complete a 16 hbur training course
and to submit proof of completion to the Bureau within 30 days from receipt of the citation.
Resf)ondent completed the training on December 11, 2011.

e. On ér about June 27, 2012, the Bureau issued Citation No. M2012-1863 against -
Respondent’s technician license for viglation of Health & Saf. Code section 44032 (qualified
technicians shall perform tests of emission control -systems and deﬁces in acdordancg with }Iealth
& Saf. Code section 44012). On or about-May 17, 2012, Respondent issued a certificate of .

compliance to a Bureau undercover vehicle with a missing positive crankcase ventilation valve
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and vacuum hose. Further, the vehicle’§ crankcase vent breather hose was missing and the
crankcase was open to the atmosphere. Respondent was directed to complete the Basic Clean Air
Car Course and to submit proof of completion to the Bureau within 30 days from receipt of the
citation. Respondent completed the training on November 26, 2012,

OTHER MATTERS

38. Pursuant to Bus. & Prof. Code section 9884.7, subdivision (¢), the Director mz;ty
suspend, revoke, or place on probation the registration for all piaces of business operated in this
state by Respondent Jesus Marcos Ponce, owner of Redline Smog and Oil Change, upon a finding
that Respondent has, or is, engaged in a course of repeated and Willful violations of the laws and
regulations pertaining to an automotive repair dealer.

39. Purs'uant' to Health & Saf. Code section 44072.8, if Smog Check, Test Only, Station
License Number TC 264338, issued to Respondent Jesus Marcos Ponce, owner of Redline Smog
and Oil Change, is revoked or suépended, any additional license issued under this chapter in the
name of said iicensee, including, but not limited to, Smog Chec}; Inspector License Number EO
1527765 and Smog Check Rvepai,r Technician License Number EI 152765, may be likewise .
revoked or suspended by the Director. ' |

40. Pursuant to Health & Saf. Code section 44072.8, if Smog Check Inspector License
Numbe:i‘ EO 17896 and Smog Check Repair Technician License Number EI 17896, issued to
Respondent Gary Lee Popejoy, are revoked or suspended, any additional licer;se issued under this | - |
chapter in the name.of said licensee may beililcewise revoked or suspended by the Director,

| PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Director of Consumer Affairs issue a decision:

1. Revoking or suspending Automotive Repair Dealer Registration Number ARD
264338‘, issued to Jesus Marcos Ponce, owner of Redlihe Smog and Oil Change; .

2. Revoking or suspending any other automotive repair dealer registration issuedto -

-Jesus Marcos Ponce;

I
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3.  Revoking or SUSpending Sniog Check, Test Only, Station License Number
TC '264338, issued to J esus Marcos Ponce, owner of Redline Smog and Oil Change;

4. Revoking or suspending any additional license issued under Chapter 5 of the Health
and Safety Code in the name of Jesus Marcos Ponce, including, but not limited to, Smog Check
Inspector License Number EO 152765 and Smog Check Repair Technician License Number EI
152765;

| 5. Revoking or susPeﬁding Smog Check Inspector License Number EO 17896 and
Smog Check Repair Technician License Number EI 17896, issued to Gary Lee Popej oy;

6. Revokmg or suspending any additional license 1ssued under Chapter 5 of the Health
and Safety Code in the name of Gary Lee Popejoy; |

7. Ordering Jesus. Marcos Ponce, owner of Redline Smog and Oil Change, and Gary Lee
Popejoy to pay the Director of Consumer Affairs the reason.abie costs of the investigation and
enforcement of this case, pursuant to Business and Professmns Code section 125.3;

8.  Taking such other and further action as de:emed necessaxy and proper,

PA’I‘Rf[CK DORAIS

Chief

Bureau of Automotive Repair
Department of Consumer Affairs
State of California

Complainant

SA2014115103
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