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KAaMALA D. HARRIS
Attorney General of California
LINDA K. SCHNEIDER
Supervising Deputy Attorney General
MANUEL ARAMBULA
Deputy Attorney General
State Bar No. 289718
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2098
Facsimile: (619) 645-2061
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. ’74 / /5’ 7

ALL SMOG STATION INC, BICH
DUONG, PRESIDENT, SECRETARY,
TREASURER ACCUSATION
3301 East Chapman Avenue, Suite D
Orange, CA 92869

Automotive Repair Dealer Registration No.
ARD 263337

Smog Check-Test Only Station License No.
TC 263337

BICH DUONG
42 Shea Ridge
Rancho Santa Margarita, CA 92688

Smog Check Inspector License No.
E0148012 (formerly Advanced Emission
Specialist Technician License No.
EA148012

Repair Technician License No. E1148012

Respondents.
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Complainant alleges:
PARTIES

1. Patrick Dorais (Complainant) brings this Accusation solely in his official capacity as
the Chief of the Bureau of Automotive Repair, Department of Consumer Affairs.

LICENSE INFORMATION

2. Onor about September 21, 2010, the Bureau of Automotive Repair issued
Automotive Repair Dealer Registration Number ARD 263337 to All Smog Station Inc, Bich
Duong, President, Secretary, Treasurer (Respondents). The Automotive Repair Dealer
Registration was in full force and effect at all times relevant to the charges brought herein and
will expire on September 30, 2014, unless renewed.

3. Onorabout September 30, 2010, the Burcau of Automotive Repair issued Smog
Check-Test Only Station License Number TC 263337 to All Smog Station Inc, Bich Duong,
President, Secretary, Treasurer (Respondent). The Smog Check-Test Only Station License was in
full force and effect at all times relevant to the charges brought herein and will expire on
September 30, 2014, unless renewed.

4. On a date uncertain in 2003, the Bureau of Automotive Repair issued Advanced
Emission Specialist Technician License Number EA 148012 to Bich Duong, (Respondent). The
Advanced Emission Specialist Technician License was in full force and effect at all times
relevant to the charges brought herein and was due to expire on January 31, 2014, but was
cancelled on October 17, 2013. Pursuant to California Code of Regulations, title 16 section
3340.28, subdivision (c), said licecnsc was renewed pursuant to Bich Duong’s election as Smog
Check Inspector (EO) License No. 148012 and Smog Check Repair Technician (E1) License No.
148012, effective October 17, 2013, The Smog Check Inspector (EO) License and Smog Check
Repair Technician (EI} License will expire January 31, 2016."

1

! Effective August 1, 2012, California Code of Regulations, title 16, scctions 3340.28,
3340.29, and 3340.30 were amended to implement a license restructure from the Advanced
Emission Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog
Check Inspector (EO) license and/or Smog Check Repair Technician (El} license.
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JURISDICTION
5. This Accusation is brought before the Director of Consumer Affairs (Director) for the
Bureau of Automotive Repair, under the authority of the following laws. All scction references
are to the Business and Professions Code unless othcrwise indicated.

6. Section 9884.7 of the Code states:

(a) The director, where the automotive repair dealer cannot show there was
a bona fide error, may deny, suspend, revoke, or place on probation the registration
of an automotive repair dealer for any of the following acts or omissions related to
the conduct of the business of the automotive repair dealer, which are done by the
automotive repair dealer or any automotive technician, employee, partner, officer,
or member of the automotive repair dealer.

(6) Failure in any material respect to comply with the provisions of this
chapter or regulations adopted pursuant to it.

(7)y Any willful departure from or disregard of accepted trade standards for
good and workmanlike repair in any material respect, which is prejudicial to
another without consent of the owner or his or her duly authorized representative.

(¢) Notwithstanding subdivision (b), the director may suspend, revoke, or
place on probation the registration for all places of business operated in this state
by an automotive repair dealer upon a finding that the automotive repair dealer
has, or is, engaged in a course of repeated and willful violations of this chapter, or
rcgulations adopted pursuant to it.

7. Section 44002 of the Health and Safety Code provides, in pertinent part, that the
Dircctor has all the powers and authority granted under the Automotive Repair Act for enforeing
the Motor Vehicle Inspection Program.

8. Section 44072.6 of the Health and Safety Code provides, in pertinent part, that the
expiration or suspension of a license by operation of law, or by order or decision of the Director
of Consumer Affairs, or a court of law, or the voluntary surrender of the license shall not deprive
the Director of jurisdiction to proceed with any investigation of, or action or disciplinary
proceedings against the licensce, or to render a decision suspending or revoking the license.

9. Section 44072.8 of the Health and Safety Code states:

"Wheu a license has been revoked or suspended following a hearing under this article, any
additional license issued under this chapter in the name of the licensee may be likewise revoked

or suspended by the dircctor.”
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9. Section 477 of the Code providcs, in pertinent part, that "Board” includes "bureau,”

"n LN

"commission," "committee," "department,” "division,” "examining committee," "program,” and

"agency." "License" includes certificate, registration or other means to engage in a business or

profession rcgulated by the code.

STATUTORY PROVISIONS

10. Section 44012, Subsection (f), of the Health and Safety Code states:

The test at the smog check stations shall be performed in accordance with
procedures prescribed by the department and may require loaded mode
dynamometer testing in enhanced arcas, two-speed idle testing, testing utilizing a
vehicle’s onboard diagnostic system, or other appropriate test procedures as
determined by the department in consultation with the state board. The department
shall implement testing using onboard diagnostic systcms, in lieu of loaded mode
dynamometer or two-speed idle testing, on model year 2000 and newer vehicles
only, beginning no carlier than January I, 2013. Ilowever, the department, in
consultation with the state board, may prescribe alternative test proccdures that
inciude loaded mode dynamometer or two-speed idle testing for vehicles with
onboard diagnostic systems that the department and the state board determine
exhibit operational problems. The department shall ensure, as appropriate to the
test method, the following:

(f) A visual or functional check is made of emission control devices
specified by the department, including the catalytic converter in those instances in
which the department determines it to be necessary to meet the findings of Section
44001. The visual or functional check shall be performed in accordance with
procedures prescribed by the department.

11. Section 44015, subsection (b), of the Health and Safcty Code states:

“(b) If a vehicle meets the requirements of Section 44012, a smog check station licensed to

issuc certificates shall issuc a certificate of compliance or a certificate of noncompliance.”

12. Section 3340.35, subsection (c), of the California Codc of Regulations states:

(c} A licensed station shall issuc a certificatc of compliance or
noncompliance to the owner or operator of any vehicle that has been inspected in
accordance with the procedures specified in section 3340.42 of this article and has
all the required emission control equipment and devices installed and functioning
correctly.
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13. Section 44032 of the Code states:

No person shall perform, for compensation, tests or repairs of emission
control devices or systems of motor vehicles required by this chapter unless the
person performing the test or repair is a qualified smog check technician and the
test or repair is performed at a licensed smog check station. Qualified technicians
shall perform tests of emission control devices and systems in accordance with
Section 44012.

14. Section 3340.30, subsection (a), of the California Code of Regulations statcs:

A licensed smog check mspector and/or repair technician shall comply
with the following requirements at all times while licensed:

(a) Inspect, test and repair vehicles, as applicable, in accordance with
scction 44012 of the Health and Safety Code, section 44035 of the Health and
Safety Code, and section 3340.42 of this article.

15. Section 3340.45, subsection (a)(2), of the California Code of Regulations
states:

“(a) All Smog Check inspections shall be performed in accordance with requirements and

procedures prescribed in the following:

“(2) Smog Check Manual, dated 2013, which is hereby incorporated by rcference. This

manual shall become effective on or after January 1, 2013.”
COST RECOVERY

16. Code scction 125.3 provides, in pertinent part, that the Board may request the
administrative law judge to dircct the licentiate found to have committed a violation or violations
of the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case.

UNDERCOVER OPERATION

17. On March 24, 2014, an undercover operator (“operator”) of the Burcau of

Automotive Repair (“Burcau™) took the Burcau’s documented 2002 Pontiac vehicle to

Respondent’s facility and requested a smog inspection. The AIR pump and the vacuum signal
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hose were removed and the AIR system componcnts were capped on the 2002 Pontiac, such that
the vehicle should have failed the visual portion of the California ASM Smog Check. Prior to the
inspection, the operator reccived and signed a $62.00 estimate for the Smog Check inspection,
Respondent began the inspection and showed the opcerator, by pointing directly to it, the hose that
had been capped off. Respondent then askcd the operator if he worked for the state, to which the
operator replied that he did not. Thercafter, Respondent completed his inspection, charged
$62.00, and provided a copy of the invoice and Vchicle Inspection report to the operator.

18. On March 26, 2014, the Bureau reinspected the 2002 Pontiac and found that the
vehicle’s AIR pump and vacuum signal hose were still missing and the AIR system components
still capped. The Bureau found that the vehicle still failed the visual portion of the Smog Check
because of the vehicle’s missing AIR system.

FIRST CAUSE FOR DISCIPLINE

(Failure to Perform a Visual Check According to Procedures)
19. Respondent’s registration is subject to disciplinary action under Health and Safety
Code section 44012, subsection (f), in that Respondent failed to perform a visual/functional
check of the Burcau’s 2002 Pontiac emission control devices according to procedures prescribed
by the Bureau, as detailed in paragraph 17, above.

SECOND CAUSE FOR DISCIPLINE

{(Issuing a Smog Certificate to a Vehicle Not Meeting Requirements)

20. Respondent’s registration is subject to disciplinary action under Health and Safety
Code section 44015, subsection (b}, in that Respondent issued a smog certificate to the Bureau’s
2002 Pontiac when this vehicle’s emissions did not meet the requirements of section 44012 of the
Health and Safety Code. Specifically, the vehicle’s AIR pump and vacuum signal hose were
removed and AIR system components were capped at the time of the inspection, a fact noticed by
Respondent, which should have caused the vehicle to fail the visual inspection, as further detailed
in paragraph 17.
i
i
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THIRD CAUSE FOR DISCIPLINE

(Issuing a Certificate of Compliance to a Vehicle Not in Compliance)

21. Respondent’s registration is subject to disciplinary action under California Code of
Regulations code section 3340.35, subsection (c), in that Respondent issued a certificate of
compliance to the Bureau’s 2002 Pontiac when this vchicle’s emissions did not meet the
requirements of section 44012 of the Health and Safcty Code. Specifically, the vehicle’s AIR
pump and vacuum signal hose were removed and AIR system components werc capped at the
time of the inspection, a fact noticed by Respondent, which should have caused the vehicle to fail
the visual inspection, as further detailed in paragraph 17.

FOURTH CAUSE FOR DISCIPLINE

(Conducting a Emission Control Systems Test in Accordance with the Code)

22. Respondent’s registration is subjcet to disciplinary action under California Code of
Regulations codc scetion 440135, subsection (b), in that Respondent 1ssued a smog certificate to
the Bureau’s 2002 Pontiac when this vehicle’s emissions did not meet the requirements of section
44012 of the Health and Safety Codec. Respondent did not conduct the inspection of the Bureau’s
2002 Pontiac in accordancc with smog check emission test methods and standards prescribed by
the Bureau, as further detailed in paragraph 17,

FIFTH CAUSE FOR DISCIPLINE

(Failure to Perform Emissions Test in Accordance with Section 44012)
23. Respondent’s registration is subject to disciplinary action under Health and Safety
Code scction 44032, in that Respondent failed to perform visual or functional check tests of the
Bureau’s 2002 Pontiac emission control systems and devices in accordance with section 44012,
subsection (f) of the Health and Safety Code, which requires that all such tests “be performed in
accordance with procedures prescribed by the department,” as further detailed in paragraph 17.

SIXTH CAUSE FOR DISCIPLINE

(Failure to Perform Tests of Emissions Controls Systems in Accordance with Section 44012)
24. Respondent’s registration is subject to disciplinary action under California Code of

Regulations scetion 3340.30, subsection (a), in that Respondent failed to perform smog test
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checks on the Bureau’s 2002 Pontiac emission control systems and devices in accordance with
section 44012, subsection (f) of the Health and Safcty Code, which requires that all such tests “bc
performed in accordance with procedures prescribed by the department,” as further detailed in
paragraph 17.

SEVENTH CAUSE FOR DISCIPLINE

(Failure to Perform Smog Check Inspection in Accordance with the Current Manual)

25. Respondent’s registration is subjcct to disciplinary action under California Code of
Regulations section 3340.45, subsection (b), in that Respondent failed to perform smog test
checks on the Bureau’s 2002 Pontiac emission control systems and devices in accordance with
the Smog Check Manual, which became effective January 1, 2013, and as further detailed in
paragraph 17.

DISCIPLINE CONSIDERATIONS

26. To determinge the degree of discipline, if any, to be imposed on Respondent,
Complainant alleges that on or about November 17, 2011, in a prior action, the Bureau of
Automotive Repair issued Citation Numbers C2012-0480 to All Smog Station, Inc. Respondent
was ordered to pay a $1,000. The fine was paid on December 22, 201 1. That Citation is now final
and 1s incorporated by reference as if fully set forth.

27. Complainant further alleges that on or about October 4, 2012, in a prior action, the
Bureau of Automotive Repair issued Citation Numbers C2013-0288 to All Smog Station, Inc.
Respondent was ordered to pay a $2,000 fine. The fine was paid on November 19, 2012. That
Citation is now final and is incorporated by reference as if fully set forth.

28. Complainant further alleges that on or about May 22, 2013, in a prior action, the
Burcau of Autemotive Repair issued Citation Numbers C2013-0664 All Smog Station Inc.
Respondent was ordered to pay a administrative fine of $3,000 fine. The fine was paid on July 16,
2013. That Citation is now final and is incorporated by reference as if fully set forth.

29. On or about November 17, 2011, in a prior action, the Bureau of Automotive Repair
issucd citation number M2012-0481 to technician Bich Duong. Respondent was to complete an 8-

Hour Training Coursc. Course was completed on December 21, 2011,
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30. On or about October 4, 2012, in a prior action, the Bureau of Automotive Repair
issued citation number M2013-0289 to technician Bich Duong. Respondent was ordered to
complcte a 28-Hour Training Course and pay a $500 fine. The course was completed on
November 17, 2012, The fine was paid on November 19, 2012.

31. On or about May 22, 2013, in a prior action, the Bureau of Automotive Repair issued
citation number M2013-0665 to technician Bich Duong. Respondent was ordered to complete a
68-Hour Training Course and pay a $1,000 fine. The course was completed on July 25, 2013. The
fine was paid on July 16, 2013.

PRAYER
WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Director of Consumer Affairs issue a decision:

1. Revoking or suspending Automotive Repair Dealer Registration Number ARD
263337, issued to All Smog Station Inc, Bich Duong, President, Secretary, Treasurer.

2. Revoking or suspending Smog Check-Test Only Station License Number TC 263337,
issued to All Smog Station Inc, Bich Duong, President, Secretary, Treasurer;

3. Revoking or suspending Smog Check Inspector License EO148012, 1ssued to Bich

Duong;
4. Revoking or suspending Smog Repair Technician License EI148012, issued to Bich
Duong;

5. Revoking, suspending or placing on probation any additional license issucd in the
name of Bich Duong;

6. Ordering Bich Duong to pay the Bureau of Automotive Repair the reasonable costs of
the investigation and enforcement of this case, pursuant to Business and Professions Code section
125.3;

7. Taking such other and further action as deemed necessary and proper.
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PATRICK DORAIS N e
Chief D ¢ gﬁj Chet

Bureau of Automotive chairﬁ(‘) W j 3 B\JX\'\‘\
Department of Consurmer Affairs

State of California

Complainant
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