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FINDINGS OF FACT
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27 1. Onor about February 17, 2012, Complainant John Wallauch, in his official capacity

28 || as the Chief of the Bureau of Automotive Repair, Department of Consumer Affairs, filed

]

DEFAULT DECISION AND ORDER




10

11
12
13
14
15
16
17
18
19
20
21

23

24
25
26
27
28

Accus;ition No. 79/12-67 against JP Smog Test Only, Jean Pierre Bendezu, owner; Jean Pierre
Bendezu, Advanced Emission Specialist Technician; and Victor Antonio Recendez, Advanced
Emission Specialist Technician (collectively, “Respondents”) before the Director of Consumer
Affairs. (Accusation attached as Exhibit A.)

Automotive Repair Dealer Registration

2. On or about May 29, 2008, the Bureau of Automotive Repair issued Automotive
Repair Dealer Registration Number ARD 255003 to JP Smog Test Only; Jean Pierre Bendezu.
The Automotive Repair Dealer Registration was i full force and effect at all times relevant to the
charges brought herein and will expire on March 31, 2012, unless renewed.

Smog Check Test Only Station License

3. On or about May 30, 2008, the Bureau of Automotive Repair issued Smog Check,
Test Only, Station License Number TC 255003 to JP Smog Test Only; Jean Pierre Bendezu. The
Smog Check, Test Only, Station License was in full force and effect at all times relevant to the
charges brought herein and will expire on March 31, 2012, unless renewed.

Advanced Emission Specialist Technician Licenses

4. On or about November 1, 2010, the Buréau of Automotive Repair issued Advanced
Emission Specialist Technician License Number EA 632636 to Jean Pierre Bendezu. The
Advanced Emission Specialist Technician License was in full forcie and effect at all times
relevant to the charges brought herein and will expire on June 30, 2012, unl‘ess renewed.

5. Onor about February 7, 2011, the Bureau of Automotive Repair issued Advanced
Emission Specialist Technician License Number EA 632834 to Victor Antonio Recendez. The
Advanced Emission Specialist Technician License was in full force and effect at all times
relevant to the charges brought herein and will expire on October 31, 2012, unless renéwed.

6.  Pursuant to Business and Professions Code section 118(b), any lapse in the respective
licensure of the Respondents prior to the time a final decision and order are issued does not
deprive the Bureau of its authority to institute or continue this proceeding.

7. Onor about February 21, 2012, Respondents were served by Certified Mail copies of

the Accusation No. 79/12-67, Statement to Respondent, Notice of Defense, Request for
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Discovery, and Discovery Statutes (Government Code sections 11507.5, 11507.6, and 11507.7) at
their respective addresses of record which, pursuant to Business and Professions Code section

136, are required to be reported and maintained with the Bureau, which were and are:

e JP Smog Test Only; Jean Pierre Bendezu, 1465 East Philadelphia Street,
Ontario, CA 91761

o Jean Pierre Bendezu, 15432 Temple Avenue, La Puente, CA 91744

o Victor Antonio Recendez, 1052 E. 6th Street, #8, Ontario, CA 91764

8. Service of the Accusation on Respondents was effective as a matter of law under the
provisions of Government Code section 11505, subdivision (c) and/or Business & Professions
Code section 124.

9. Onor about February 24, 2012, the aforementioned documents mailed to JP Smog
Test Only; Jean Pierre Bendezu at 1465 East Philadelphia Street, Ontario, CA 91761 were
returned by the U.S. Postal Service marked "Insufficient Address." The address on the
documents was the same as the address on file with the Bureau. Respondent failed to maintain an
updated address with the Bureau and the Bureau has made attempts to serve the Respondent at the
address on file. Respondent has not made himself available for service and therefore, has not
availed himself of his right to file a notice of defense and appear at hearing.

10.  On or about February 24, 2012, the Office of the Attorney General received a signed
Certified Mail Receipt for the aforementioned documents that were mailed to Jean Pierre
Bendezu at 15432 Temple Avenue, La Puente, CA 91744,

11.  On or about February 27, 2012, the aforementioned documents mailed to Victor
Antonio Recendez at 1052 E. 6th Street, #8, Ontario, CA 91764 were returned by the U.S. Postal
Service marked "Attempted — Not Known." The address on the documents was the same as the
address on file with the Bureau. Respondent failed to maintain an updated address with the
Bureau and the Bureau has made attempts to serve the Respondent at the address on file.
Respondent has not made himself available for service and therefore, has not availed himself of
his right to file a notice of defense and appear at hearing.

1
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12.  Government Code section 11506 states, in pertinent part:

(c) The respondent shall be entitled to a hearing on the merits if the respondent
files a notice of defense, and the notice shall be deemed a specific denial of all parts
of the accusation not expressly admitted. Failure to file a notice of defense shall
constitute a waiver of respondent's right to a hearing, but the agency in its discretion
may nevertheless grant a hearing.

13.  None of the Respondents filed a Notice of Defense within 15 days after service upon
them of the Accusation and, therefore, they have waived their respective rights to a hearing on the
merits of Accusation No. 79/12-67.

14.  California Government Code section 11520 states, in pertinent part:

(a) Ifthe respondent either fails to file a notice of defense or to appear at the
hearing, the agency may take action based upon the respondent's express admissions
or upon other evidence and affidavits may be used as evidence without any notice to
respondent. :

15.  Pursuant to its authority under Government Code section 11520, the Director, after
having reviewed the proof of service dated February 21, 2012, signed by Corinia Talaro, the
returned Certified Mail envelopes and the Certified Mail Receipt of respondent Jean Pierre
Bendezu, finds that Respondents are in default. The Director will take action without further
hearing and, based on Accusation, No. 79/12-67, proof of service and on the Affidavit of Bureau
Representative Ronald Norman (attached hereto as Exhibit “B”), finds that the allegations in
Accusation are true.

16. Taking official notice of its own internal records, pursuant to Business and
Professions Code section 125.3, it is hereby determined that the reasonable costs for Investigation
and Enforcement is $5,572.50 as of March 27, 2012.

DETERMINATION OF ISSUES

1. Based on the foregoing findings of fact: Respondent JP Smog Test Only; Jean Pierre
Bendezu has subjected his Automotive Repair Dealer Registration No. ARD 255003 and his
Smog Check, Test Only, Station License Number TC 255003 to discipline; Respondent Jean
Pierre Bendezu has subjected his Advanced Emission Specialist Technician License Number EA
632636 to discipline; and Respondent Victor Antonio Recendez has subjected his Advanced

Emission Specialist Technician License Number EA 632834 to discipline.
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2.  The agency has jurisdiction to adjudicate this case by default.

3. The Director of Consumer Affairs is authorized to revoke Respondent JP Smog Test
Only; Jean Pierre Bendezu’s Automotive Repair Dealér Registration based upon the following
violations alleged in the Accusation which are supported by the evidence contained in the
affidavit of Bureau Representative Ronald Norman (Exhibit “B”) in this case:

a. Business and Professions Code section 9884.7, subdivision (a)(1) -- Misleading
Statements;

b.  Business and Professions Code section 9884.7, subdivision (a)(4) -- Fraud.

4. The Director of Consumer Affairs is authorized to revoke Respondent JP Smog Test
Only; Jean Pierre Bendezu’s Smog Check, Test Only, Station License and Respondent Jean Pierre
Bendezu’s Advanced Emission Specialist Technician License based upon the following violations
alleged in the Accusation which are supported by the evidence contained in the affidavit of
Bureau Representative Ronald Norman (Exhibit “B”) in this case:

a. Health and Safety Code section 44072.2, subdivision (a) -- Violation of the Motor
Vehicle Inspection Program, as follows:

i Health and Safety Code section 44012;
1. Health and Safety Code section 44015, subdivision (b);
ili.  Health and Safety Code section 44032;
iv.  Health and Safety Code section 44059.
b. Health and Safety Code section 44072.2, subdivision (c) -- Violation of Regulations
Pursuant to the Motor Vehicle Inspection Program, as follows:
1 California Code of Regulations, title 16, section 3340.24, subdivision (c);
ii.  California Code of Regulations, title 16, section 3340.30, subdivision (a);
in.  California Code of Regulations, title 16, section 3340.35, subdivision (c);
iv.  Cahifornia Code of Regulations, title 16, section 3340.41, subdivision (c);
v.  California Code of Regulations, title 16, section 3340.42.
5. The Director of Consumer Affairs is authorized to revoke Respondent Victor Antonio

Recendez’s Advanced Emission Specialist Technician License based upon the following
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viélatxogs allegéd'ir’l the Accusation which are supported by the evidence contained in the
affidavit of Bureau Representative Ronald Norman (Exhibit “B”) in this case:
a. Health and Safety Code section 44072.2, subdivision (a) -- Violation of the Motor
Vehicle Inspection Program, as follows:
1. Health and Safety Code section 44012;
ii.  Healthand Safety Code section 44015, subdivision (b);
iit.  Health and Safety Code section 44032;
iv.  Health and Safety Code section 44059.
b. Health and Safety Code section 44072.2, subdivision (c) -- Violation of Regulations
Pursuant to the Motor Vehicle Inspection Program, as follows:
1. California Code of Regulations, title 16, section 3340.24, subdivision (c);
1. California Code of Regulations, title 16, section 3340.30, subdivision (a);

bl

iii. ~ California Code of Regulations, title 16, section 3340.35, subdivision (c);
iv.  California Code of Regulations, title 16, section 3340.41, subdivision (c);
v. California Code of Regulations, title 16, section 3340.42.
ORDER

IT IS SO ORDERED that Automotive Repair Dealer Registration No. ARD 255003 and
Smog Check, Test Only, Station License Number TC 255003, heretofore issued to Respondent JP
Smog Test Only; Jean Pierre Bendezu, are revoked; the Advanced Emission Specialist Technician
License Number EA 632636, heretofore issued to Respondent Jean Pierre Bendezu, is revoked;
and the Advanced Emission Specialist Technician License Number EA 632834, heretofore issued
to Respondent Victor Antonio Recendez, is revoked.

Pursuant to Government Code section 11520, subdivision (¢), any or all of the Respondents
may serve a written motion requesting that the Decision be vacated and stating the grounds relied
on within seven (7) days after service of the Decision on Respondents. Any such motion should
be sent to the Bureau of Automotive Repair, ATTN: Tim Corcoran, 10235 Systems Parkway,

1
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Sacramento, CA 95827. The agency in its discretion may vacate the Decision and grant a
hearing on a showing of good cause, as defined in the statute.
This Decision shall become effective on (& Lémh 2~ .

Itis so ORDERED June 11, 2012

REATHEA JOHNSON
‘Deputy Director, Legal Affairs
Department of Consumer Affairs

DOJ Matter ID:LA2011505924
51088444 doc

Attachment:
Exhibit A: Accusation

DEFAULT DECISION AND ORDER
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B KAMALA D, HARRIS,

”KARENB CHAPPm.iE

Supervising: Deputy Attorney General

WILLIAM D, NER

Deptity Attormey General

State'Bar No? 244817
300°So. Spring
Los. Angeles;:!

eet, Suite 1702
90013 -
-897-2114
Facsimile: (213):897-2804

' Attorneys for Complamant

: BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE- BUREAU OF AUTOMOTIVE REPAIR
' STATE OF CALIFORNIA '

Inthe Matter of the Accusation Against:

i SMOG TEST ONLY JEAN PIERRE

BENDEZU
1465 East Philadelphia’ Street

’Ontarlo, CA 91761 -
Automotive Repalr Dealer Reglstration No

ARD:255003"

Smog Check, Test Only, Station Lxcense No.

TC 255003

JEAN PIERRE BENDEZU

15432 Tenple Avenue

La Puente;, CA 91744

Advanced Emission Specialist Techmcxan
License No. EA 632636 :

and

VICTOR ANTONIQO RECENDEZ

1052 E. 6th Street, #8

Ontario, CA 91764

Advanced Emisgion Specialist Techmclan
License No. EA 632834 .

Respondents.
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79/12-67
Case No. :

| OAH No. 2012010522
ACCUSATION

~ SMOG CHECK:
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" Complainant alleges:

_ ._PARTIES

1. - John Wallauch (Comp!lainant) br_ingsdiis Accusation solely in his official capacity as

' the Chief of the Bureau of A\i‘tomotive'Repair, Dcpertmcnt of Consumer Affairs,

Autox’notive‘Rebair Deeler Registration

2. On or about May 29, 2008, the Burean of Automotive Repair issued Automotive

" Repair Dealer'RegistratiQn Nuinber ARD 255003 to JP.Smog Test Only; Jean Pierre Bendezu. .

The -Automotive Repair ] Dealcr Registration was in-full force and cﬁect at all times relci(ant‘to the
charges brou ght herem and w111 expn'e on March 31, 2012, unless renewed,

Smog Check Test Only Staﬁon License

3. Onor about May 30, 2008, the Bureau of Automotlve chaxr issued Smog Check,

) Test Only, Station License Number TC 255003 to IP Smcg Test Only, Jean Pierre Bendezu The

Smog Check Test Only, Stahon L1cense was in full force and effect at all times relevant to the -

charges brought herein and will cxpn'e on March 31, 2012 unless renewed.

Advanced Emission Speclalxst Techmclan Lxcenses _
| 4. On or sbout November 1, 2010, the Bureat ofAutomotwe Repair issved Advanced |

Emission Speclallst Techmclan Llcense Number EA 632636 to Jean Plerre Bendezu, The
Advanced Emission Specialist Technician License was in full force and eﬁ'ect at all times
relevant tp the charges brought herem and w111 expire on June 30, 2012, unless renewed

5. Onorabout February 7, 2011, the Bureau of Automotrve Repair 1ssued Advanced
Emission Specialist Technician License Number EA 632834 to Victor Antomo Recendez. The
Advanced Emission Specialist Technician Licende was in full force and effect at all times
relevant to the ¢harges brought herein and will expire on October 31, 2012, unless renewed,

STATUTORY PROVISIONS
6.  Business and Professions Code section 9884.13 provides, in pertinent parr, that the

expiration of a valid regis;tx'atiorr shall not deprive the director or chief of jurisdiction to proceed

with a disciplinary proceeding against an automotive repair dealer or to render a decision

invalidating a registration temporarily or permanently.

5
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7. Section 9884.7 of the Business dnd Professions Code (“Code”) states, in pertinent

}.)a'rr: :

“(a) The dxreetOr, where the automouvc repalr dealer cannot show there was 2 bona fide

'error, y reﬁ)se to vahdate, or may mvalldate temporanly or pennanently, the regxstm’aon of an

automotlve repazr dealer for any ofthe followmg acts-or ouuss1ons related to the conduct of the
busmess ofthe automotwe repaxr dealer wh1ch are done by the automotwe Tepair dealer or any
automotlve techmclan, employee partner, ofﬁcer or member of the automouve repalr dealer
(1) Makmg or authonzmg in anymanner or by any means whatever any statement
ertten or oral Wh1ch is untrue or mxsleadmg, and whmh is lcnown, or whxch by the exerc:se
of rcasonablc carc should be known, to be untrue or rmsleadmg
“(4) Any other conduct which constxtutes fraud
8.  Section 44002 of the Health vavnd-Safety Code provides, in pertinent part, that the
Director has all the powers and authority’grautcd under the Automotive Repair Act for enforcing
the Motor Vchicle Inspection Progtam. |
9. Section 44012 of the Health aud Safety Code prov1des, in pertmcnt part, that tests at
smog check stat1ons shall be performcd in accordauce wu:h procedures prescribed by the
department. _ ' '

. ' 10 Section 44015, subdivision (b), of the Health and Safety Code provides tlxat a
certificate of comuli'ance shall be issued if a vehicle meets the requirements of Health and Safety *
code section 40012. o S

1L Scctxon 44032 of the Health and Safcty Code prov:des, in pertinent part, that quahﬁed
techniciaus shall perform tests of emission control dev1ces and systcms in accordance w1thv .
Sectlon 44012, »
* Section 44059 of the Health and Safety Code prov1des
“The willful making of any false statement or entxy with regard to a material matter in
any oath, affidavit, certificate of compliance or noncompliance, or application form which is
required by this chapter or Chapter 20.3 (commencing with Section 9880) of Division 3 of the

!
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" Busmess and Professmns Code constrtutes pexjury and is pumshable as provxded in the Penal
§ Code o

13. Secnon 44072.2 of the Health and Safety Code states, in-pertinent part:

“The director may suspend revoke, or take other d1sc1plmary action against a license as

provxded in this articleif the hcensee or any par’mer, ofﬁccr or dlrector thereof, docs any of the

followmg

“(a) Violates any section of this chapter [the Motor Vehicle Inspection Program

(Health and Saf. 'Code § 44'000 et seq )] and the regulations adopted pursuant to it, which

related to the hccnsed aCthIthS
- %) Vlolates any ofthe regulanons adopted by the dlrector pursuant to this chapter.
“(d) Commits any act involving dishonesty, fraud, or deceit whereby another is
injured”. , . _
14.  Section44072.8 of the Health and Safety Code states:

“When a license has beeh revoked or suspended following  hearing under this asticle, any
additional license-issued under this chapfer_ in the name of the licensee may be likewise revoked
or Vsixspeneed by the director.” ' ‘

| | REGULATORY PROVISIONS
15. - California Code of Regulations, title iG section 3340 24, subdivision (c), states:

“The bureau may suspend or revoke the license of or pursue other legal action against a

licensee, if the licensee falsely or fraudulently issues or obtams a certificate of compliance or a

certificate of noncomphanee.”

" 16. California Code of Regdlatiens, ‘title 16, section 3340.30, 'subdivision (a), states that a
licensed smog technician shall at all times “[i]nspect, test and repair vehicles, as applicable, in
accordaﬁce with section 44012 of the Health and Safety Code, section 44035 of the Health and
Safety Code, and section 3340.42 of this artlcle "

17.. California Code of Regulatlons, title 16, section'3340.35, subdivision (c), states that a
licensed smog check station “shall i issue a cemfxcatc of compliance or noncomphance to the

owner or operator of any vehicle that has been inspected in accordance with the procedures

4
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spemﬁcd in section 3340 42 of thJs a.rt:cle and has all the requlred emxsslon control equlpment

'_and devices mstalled and funcnomng correctly

18, Cahforma Code of Regulatlons ntle 16, section 334041, subdwxsmn (c), provides:

“No’ person shal] enter mto the enissions mspectmn system any vehicle 1dent1ﬂcat10n
mformatlon or ermssxon control system 1dent1ﬁcatlon data for any vehicle other than the one
bemg tested, Nor shall any person knowmgly enter into the emissions mspectlon gystem any false
mfonnatlon about the vehxc]e bemg tested " ’ V

19, Cahforma Code of Regulatlons title 16, section 3340 42, sets forth spemﬁc emissions
test methods and procedures which apply to all vehlcles mspected in the State of Caleorma.

' cos:r RECOVERY ‘
20. Code section 125 3 provxdes mpertmenl part, that a Board may request the

_ adnnmstrat]ve law Judge to d:rect a licentiate found to have cormmtted a violation, or violations of

.the licensing act to pay a §um not to exceed the reasonable costs ofthe mvesngatlon and

enforcement of the case.

CLEAN~PIP NG ACTIVITIES |

Onor about June 16 2011 Bureau program representatlves Ronald ‘A, Norman and
Andrew Nyborg performed a video-taped surveillance of respondent the P Test Only smog check
facility. The surveillance operation and qurmanon obtained from the Bureau’s VID revealed
that between approximately 0919 hours and 0930 hours, respondent Bendezu performed a smog
inspection that resulted in the issuancé of electronic Certificate of Compliafxcg No. WV824906C.
for a 1997 BMW Z3, certifying that he had tested and inspected that vehicle and that the vehicle -

was in compllance with apphcable laws and regulanons In-fact, respondent Bendezu performed

the smog inspection using the clean pxpmg method' by using the tail pipe emissions of a vehicle

other than the vehicle being certified in order to issue the electromic certificate of comphancc.

! “Clean piping” is sampling the (clean) tailpipe emissions and/or the RPM i‘eadings. of
another vehicle for the purpose of illegally issuing smog certifications to vehicles that are not in
compliance or are not present in the smog check area during the time of the certification.

Accusation
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. The survexllance operatron and mfonnatlon obtamed from the Bureau s VD further revealed that

betw approxrmately 1451 homs and 1516 hours, respondent Recendez performed two smog
_ mspectlons that resulted in the 1ssuance of electromc Cemﬁcate of Compha.nce No. WV824913C-
for a 2001 Honda Aecord and electromc Cemﬁcate of Comphance No. WV824914C for a 1991

: Honda Accord certlfymg that he had tested and mSpected those velucles and that the vehxcles

were'in comphance wrth apphcable laws and regulauons In fact, respondent Recendez
performecl the smog mspeetlons usmg the clean plpmg method as prev10usly descnbed

On or about July 14 2011 Bureau program representatwes Ronald A Norman
Andrew Nyborg performed a second video-taped surverllance of respondent the JP Test Only
sSmog check faclhty 'Ihe survelllance operatlon and mformatron obtained from the Bureaw’s VID
: revealed that between approxxmately 0942 hours and 0949 hours, respondent Recendez
performed a smog mspectmn that resulted in the i issuance of electronic Certificate of Compliance
No. W}§08'7687Cl for a 1990 Toyota pickip tru._ck,-. certifying'that hehad tested and inspected that |
vehicle and'that the vehicle was in compliance with applicable laws and regulations. In fact, |
respondent Reeendez performed the smog: mspectrons using the clean piping method as |
v prewously described.

‘The following chart (“Table 17) ﬂlustrates the clean piping actmtres of respondents
Bendezu and Recendez (collectlvely, “ReSpondents") on June 16, 2011 and July 14, 2011.

" Table 1

Test Date- Vehlc’leZCertiﬁed & | Vehide'Actudlly | - Certxt'ncate Details
. and Time License No. Tested & License Issued
: ‘No.

: 1997 BMW Z3 1992 Lexus WV824906C .| Vehicle not seen
6/16/2011 - 4KYR431 6ASE745 - ‘ at shop during -
, : time that it was
'0919-0930 v : : certified.
" hours | » ‘ Vehicle certified
‘ . S by respondent
Bendezu.

N -] 2001 Honda Accord | 1999 Honda Accord WVE824913C Vehicle not seen
6/16/2011 4RKS999 © 4HDD331 at shop during
: 4 : time that it was
" 1451-1458 ' , . certified.
hours | . ' . ' Vehicle certified
: . by respondent
Recendez,
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771951 Honda Accord 1999 Honda Accord | WVS2AOTAC | Veliolo mot seor

6/16/2011 - 2XDWO078- 4HDD331 A R .| at-shop: dunng 1

timie thatit was -

swaste | © 1 centified, -

hours. . o : ' Vehicle: cﬁrtlﬁed '
. : ' byrespondent ,
‘Recendez:

1990 Toyols | 1992 Lems | WXOBT687C | Vakicle not seen

7142011 | - 4P9TROY - "6ASE745 =7 | et shopiduring

L , . : time thatit was _

0942-0949 | ’ S . - certified,

- hours - ‘ : : , Vehicle certified
~ : ] ‘ by responderit

Recendez )

o [~] -~ N W
- . )

FIRST CAUSE FOR DISCIPLINE
(Mlsleadmg Statements) o "

21, Rsspondcnl Bendezu has subjected his regxst’anon to discipline under Code section

9884, 7, subdivision (a)(l) mthat on or about June 16, 2011, and July 14, 2011, he made -

statements which he knew or whichby exercise of reasonable care shou 1d have known were
untrue or mxsleadmg when he"lssued electromc‘certxﬁcatesof comphance for the vehicles set
forth in Table 1 above certlfymg that those vehlcles were in comphance with applicable laws
and regulations when, in fact, those vehicles had not bccn mspected ' ‘
SECOND CAUSE FOR DISCIPLINE
‘ (Fraud)
22, Réép_ondent Bendezu has subjected his reg;stratxon to discipline ﬁndcr Code section

9S§4,7, subdivision (a)(4); in that on or about June 16, 2011, and July 14, 2011, he cqmmit_tcd
acts which constitute fraud by issuing electronic certiﬁéates of éompliance for the vehicles set

forth in Table 1, above, without performing bona fide inspections of the emission control devices

.and systems on those vehiéles, thereby depriving the People of tﬁe State of California of th;

protection afforded by the Motor Vehicle Inspection Program.
THIRD CAUSE FOR DISCIPLINE
(Violation of the MotOrIVehicle Inspection Program)
23, Respondent Bendezu has subjected his station Iicensc and his technician license to

discipline ‘under Health and Safety Code section 44072.2, subdivision (&), in that, with respect to

Accusation
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the vehicles set forth in Table 1, above on or about June 16 2011 and July 14, 2011, Respondent
vxolated the followmg sectlons of the I-Iealth and Safety Code

a. Sectlon 44012 Respondent Bendm falled to ensure that the emission control tests |
were performed on those ve}ncles in accordance w1th pro cedures prescnbed by the department

' b ' Sectlon 44015 subdivxsmn (b) ReSpondent Bendezu 1ssucd electromc certlﬁcates '

of comphance wrthout pr0perly testlng and mspecnng the vehicles to deterrmne if they were in
cornphance w1th sectron 44012 of the Health and Safety Code

©c.  Section 44032 Respondent Bendezu failed to perform tests of the emission control
devices and systems on those vehlctes ;m accordance: with section 44012 of the Health and Safety
Code.',‘ | '. o ', o

d'  Section 44059; Respondent Bendezu willfully made false entries for the electronic
certificates of compliance. by certlfymg that those vehicles had been inspected as requlred when,
m fact, they had not.

FOURTH CAUSE FOR DISCIPLINE

v mlatwns of Regulatlons Pursuant to the Motor Velucle Inspection Program)

24. Respondent Bendezu has subJ_ected his statron license and his-technician hcense to
discipline under Health and Safety Code seotion 44072.2, subdivision (c), in that, with respect to
the vehicles set forth'in Table 1, above, on or about June 16, 20'1'1‘ and July 14, 2011, Respondent
violated the following sections of tifle 16 of the California Code of Regulatlons

a, Sectlon 3340 24 subdmsmn (¢): Respondent Bendezu falsely or fraudulently 1ssued
electronic,certtﬁcates of comphance wrthout performmg bona fide inspections of the emission
control devices and systems on those vehicles as required by Health and Safety Code section
44012. | ' o
b, Section 3340.30, subdivision (): Respondent Bendezu failed to inspect and test
those vehicles in accordance with Heaith and Safety Code section 44012. |

c.  Section 3340.35, subdivision (c): Respondent Bendezu issued electronic certificates
of compliance even though those vehicles had not been inspected in accordance with section

3340.42 of the Health and Safety Code.
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' d.‘ : Sectlon 3340 41 subdwnslon (c) Respondent Bendezu entered false mformatxon

mto the Eszsron Inspectron System (“EIS") for thc electromc certrﬁcates of comphance by

' entermg vehlcle emrssron control mformatxon for vehxcles other than the vehxcles bemg certrfred

e Sechon 3340 42 Bendczu Respondent falled to conduct the reqlured smog tests and

'mspectrons on those vehlcles in accordance w'th:the Bureau 5 spemﬁcauons

(D l'honestyb Fraud or Decelt)
25. Respondent Bendezu has subJeoted h1s station hcense and his techmcran license to
dlscrplme under Health and Safety Code sectlon 44072 2, subdms:on (d) in that, with respect to

‘the vehicles set forthm Table l above on or about June 16 2011 and July 14, 2011 he
‘committed acts mvolvmg dlshonesty, fraud or decext whereby another was mjured by issuing

- electromc certificates of eomphance for those vehicles thhout perfonmng bona fide mspectlons

of the emrs_smn_control deylces and system on _those vehicles, ereby depnmg the People of the
State of California of the protection afforded by the‘-Motor Vehicle Irispection Program.

(Violations of the Motor Veliicle Tnspection Program)
26. Respondent Recendez has subj ected.his.feolirncian license to discipline under Health .
and Safety Code section 44072.2, subdiVislon~ (8), in that on or about June 16, 2011, and July 14;
2011, regarding the vehicles set forth in Table 1, above, he violated sections of that Code, as .
follows: | .

a.  Section 44012: Respondent Recendez failed to cnsure'that the emissvion control tests

were performed on those vehicles in accordance with procedures prescribed by the department

b Section 44032 Respondent Recendez failed to perform tests of the emission control
devices and systems on those vehlcles in accordance with section 44012 of that Code, in that the
vehicles had been clean piped |

¢.  Section 44059 Respondent Recendez wrllfully made false entries for the electronic

certificates of comphance by cemfymg that those vehlcles had been inspected as required when,

in fact, they had not,
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SEVENTH CAUSE FOR DISCIPLINE

(V 1olatmns of: Regulatrons "'rsuant to the Motor Vehlcle lnSpectlon Program)

-27. Respondent Recendez has subj ected h1s techmcran license to drscxphne under Health

and Safety Code sectlon 44072 2 su,vdlv1s1on (c), in that on or about June 16 201 1, and July 14
2011 rega.rdmg the veh1cles set forth in Table 1, above he vrolated sections of the California
Code of Regulatrons, txtle 16 as’ follows

Ca Sectlon 334024,subd1 n;(c) Respondent Recendez falsely or fraudulently
1ssued electromc certificates of compllance w1thout performing bona fide inspections of the

emlssron control devrces and systems on those vehrcles as reqmred by Health and Safety Code

: sectlon 440 12

b.  Section 3340.30 subdxvrsmn (a): Respondent Recendez failed to mspect and test

those vehicles in accordance with Health and Safety Code section 44012,

-C. Seet_mn 33.40.41, subdlvnslon (c).v Res_pondent Recendez entered false information
into the Erm'ssion Inspection Syet‘em' (“EIS") ‘for lhe electrorric certificates of compliance by
entering vehlcle emxssmn control information for vehicles other than the vehicles being certified.

4. Sectron 3340.42: Respondent Recendez faﬂed to conduct the required smog tests and:
iaspections on those velnc_les in accordance with the Bureau S'specrﬁcatrons. .
| EIGHTH CAUSE FOR DISCIPLINE |
| (Dlshonesty, Fraud or Decelt)

28. Respondent Recendez has subjected Y, technician license £ discipline under Health
and Safety Code seetion 44072.2, stibdivision (d), in that on or about June 16, 2011, and July"14,
2011, he committed acts involving dlshoneety, fraud or deceit whereby another was injured by
issuing electronic certiﬁcaies of compliance for the vehicles set forth in Table 1, above, without
performing bona fide irlspectlons' of the emission control devices and systems on those vehicles,
thereby depriving the People of the State of California of the protectlon-afforded by the Motor
Vehicle Inspection Program. |
m
-
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. . ‘ BLUGGING ACTIV ITIES
In late August 2011 Bureau representatlve Ronald A. Norman downloadcd test data

mfonnatxon from the vehlcle mformatmn database (V ID) for all smog tests conducted by
f respondent P Smog Test Only for the penod August 22, 2011 through August 24 2011 The

VID data revealed that a ccrtam dxagnostlc trouble code was stored in the memory of the power

' tram control module (“PCM”) on twelve (12) different vehlclcs that were certlﬁed by respondent _
1. JP Smog Test Only durmg that txme penod After researchmg the ongmal equ1pment

i manufacturer (“OEM”) serv1ce mformatlon for these vehicles, a.nd aﬁer consultmg Mxtchell On-
Demand and Alldata mformanon Systems Bureau representatlve Norman determmed that the

: :specxﬁc code at’ 1ssue was not apphcable to ten (10) of these twelve (1 2) vehJcles mcarung that

_other 0ehlcles were used in- place of these ten (10) vehicles durmg their respectlve OBD II

functlcpnal tests. Thjs fraudulent conduct constxtutee clean pluggm g

In December 201 1, Bu:eau representatwe Ronald A. Norman downloaded and reviewed
test ta mformanon fmm the vehlcle mfonnatxon database (VID) for all smog tests conducted by|
respondent P Smog Test Only on October 24, 2011 The VID data revealed that a certam

diagnostic trouble” code_was,st_ored m the memory of the power tram control mod_ule(“PCM”) on |

three (3) different veliicles that were ceitified by respondent JP Smog Test Only on October 24,

2011 Aﬁ;er researehing the original equipment manufdcturer("‘OEM’) ‘service information for

' these vehlcles and after consultmg Mxtchell On-Demand and Alldata Information Systems

Bureau represematlve Norman determmed that the spemﬁc code at 1ssue was not applicable these
three (3) vehicles. As such, other vehicles were uscd in place of these three (3) vehicles during
the OBD II functxonal test to ﬁ'audulently certlfy the vehicles, which consntutes clean pluggmg as
prevmusly descrlbed

7/

2 Clean plugging is the use ofthe. OBD II readiness monitor status and stored fault code
(touble code) status of a passing vehicle for the purpose of illegally issuing a smog certificate to
another vehicle that is not in compliance due to a failure to complete the minimum number of self
tests, known as monitors, or due to the presence of a stored fault code that indicates an emission
control system or component failure. :

11
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The followmg chart (“Table 2”) ﬂtustrates the clean pluggmg aet1v1t1es of respondents

2
3.
4

N
6
A
.
.

,Bendezu and Recendez between August 22, 2011 and August 24 2011 and on October 24 2011
e ‘,Table2 g '
;Tes't:Date and'-Time ' Velucle 'Certlﬂed & - Certtﬁcate No Detalls
RS '_ LlcenseNo '
e T _ , Inapphcable trouble
8/22/2011 1996 Ford Wmdstar WX86619OC code P1739 detected;
o 6LQS276 o vehmle'eertrﬁed by
~ 1307-1318 hours R
B E N LA Inai;phcable _tropble"
‘8122/2011 1997 Nissan'Pickup | WX866191C" |- code P11739. detected,
o " BI79985 —
1323-1331 hours 4
- §/23/2011 1996 Chevy C1500 | WX943955C CoauP1730 detacted:
e T, 5J85258 - : vehicle Certified’by
1515-1523 -hours 4 respondent Bendezu
N S - T Inapphcable trouble
8/23/2011 1998 Toyota RAV4 | - WX943958C code P1739 detected; -
‘ _ ' "~ 4CYL340 ¢ “vehicle cérfified by
- 1608-1626 hours : : respondent Bendezu
S - ‘ ' Inapphcable trouble
8/23/2011 -1999.Nissan Sentra WX943959C de 9-detected;
o : . 4GPL578 : ' 24’ b;
1621-1630 hours - - | - respo _ ent Bendezu4
T N S Ina phcable trouble o
8/24/2011 1997 Chevy Blazer WX943962C code P1739 detected;
: ' SPSAQOO . _ Vehigle certified by
1025-1038 hours | respondent Beridezu
o ) Inapphcable trouble
8/24/2011 1998 Chevy C1500 | WX943965C | code P1739 detected;
, ' : 7X38405 ' ‘vehicle certified by -
~ 1121-1133 hours : - respondent Bendezu
. l ' ST Inapphcable trouble
8/24/2011 1997 Nissan Altima WX943967C code P1739 detected;
. 3VSF497 : “vehicle certified by
1229-1246 hours : o respondent Bendezu
Inapplicable trouble
8/24/2011 1996 Buick Regal WX943968C code P1739 detected;
4XTY258 ' vehicle certified by
1253-1300 hours J respondent Bendezu

12
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812472011

_1997 Toyota c

3WQN783

airy | WX943969C

Inapphcable,twuble
39:detected;

" vehicle cerfified by

: '1'.5'15“5,;_1"527 hp_ms A:respondent Re ndez ‘

| 11321215 hours

om0l | 1998 GMClimmy | Wzssiiac |
S 4UMA 16, S

respondent Bendezu.

- Inap 'hcable_t 'ouble

- 10/24/2011 1997 Chevy C3500 °} 'WZ893127C | code '1456-d 'cted
o 5836709 - o h . y
o '1503 1511 hours Sl T

v ' R ' hcabletrouble

10/24/2011 1996 Nissan Sentra | WZ893133C code P1456 detected;
L | 4TGH439 - . vehicle certified’by
1731-1746 hours S »respondentBendezu .

_—
S

NmTH' CAUSE' FOR DISCIPLINE

(Mlsleadmg Statements)
29. ‘Respondent Bendezu has subJected hig: reglstratmn to chscxplme under Code section

' _9884 7, subd1v1s10n (a)(l), in that’ between August 22 2011 and August 24, 2011, and on October

24, 201 1, he made statements whlch he knew or wh1ch by exercxse of reasonable care should ‘have

known were untrue or misleading when he- issued electronic cemﬁcates of compliaice for the
vehlcles set forch in Table 2, above, certl.fymg that those vehicles were in comphance with
apphcable laws and regulations when, n fact, those vehlcles had beén clean plugged
TENTH CAUSE FOR DISCIPLINE
_ . (Fraud)
36. ' Respondent Bendezu has subjected his mgistratipn to discipline under Code section
9884.7, subdivision {2)(4), in ti;at bemees-August‘ 22,2011 and August 24, 2011, and on October

1 24, 2011, he comrfﬁtted acts which constitute fraud by issuing electronic certificates of -

cmnpliance for the vehicles set forthm Table i,Aabove, without performing bona fide inspections
and funictional testing of the emission control devices and systems on those vehicles, thereby -

depriving the People of the Stadte of California of the protecfibn afforded by the Motor Vehicle

| Inspection Program. .

13
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ELEVENTH CAUSE FOR DISCIPLINE

(leattono the Motor Velucle Inspec ] n’Program)

. 31'. Respondent Bendezu has sub_)ected h1s statlon hcen and his techmctan license to

dxscxplme under Health and Safety Code sectlon 44072 2 subdxvxswn (a), m that, w1th respect to
the vehlcles set forth in Table 2, above between August 22 201 1 and August 24 2011 and on
October 24 2011 Respondent vmlated the following sect1ons of the Health and Safety Code:

: ,_a Sectmn 44012 Respondent Bendezu falled to ensure that the onboard dlagnostxo

system tests were performed on those vehlcles in acoordance w1th procedures prescnbed by the

department _ A _

L vb. Secﬁon 44015 subdlvismn (b) Respondent Bendezu 1ssued electromc certtﬁcates
of compllance W1thout properly testmg and inspecting the vehlcles to determme if they were in_
comp liance with sectxon 44012 of the Health and Safety Code

c - Section 44032 Respondent Bendezu faﬂed to perform tests of the onboard

‘d1agnost1c systems on those vehlcles in accordance with section 44012 of the Health and Safety
Coded. - -

d.  Section 44059. 'Respo'n'dent‘Ben'dezn willfully _'niatle‘.‘false entries for the electronic
certificates of compliance by cei-tifying that those vehicles had been inspected as fequired when,

in fact, they had rot,

TWELFI‘H CAUSE FOR DISCIPLINE.
(Vtolatmns of Regulations Pursuant to the Motor Vehlcle Inspectmn Program)

32 Respondent-Bendezu has subJected his station license and his technician licenss to _
discipline underv Health and Safety Code section 44072.2, snbdivision ©), m that, with respect to
the vehicles set forth ianable‘f‘z‘, above, between August 22,. 2011 and August 24, 2011, atxd on
October 24, 2011, Respondent violated the following sections of title 16 of the C-‘,alifomia Code of
Regulations: | |

a.  Section 3340.24; subdivision (c): Respon'dent Bendezu falsely or freudulently issued
slectronic certificates of compliance without‘performing bona fide inSpeetions end functional

i
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- ;_testmg of the cml mn control dcv1ccs and systems on thosc vch1clcs as rcqmred by Hea]th and

: Safcty Codc scctlon 44012

b Sectwn 3340 30 subdivxsion (a) Respondcnt Bcndczu faﬂed to mspect and test
those vchxcles in- accordancc w1th Hcalth and Safcty Codc scctmn 44012
c. Sectlon 3340 35 subdwisnon (c): Rcspondent Bcndezu 1ssued clcctromc certificates

of comphancc evcn though thosc vehmlcs had not been mspcctcd in accordancc thh section

€. Sechon 3340 42 Rcspon m_'Bendczu failed to conduct the reqmrcd smog tests and

inspections on those vehlclcs in acco dancc with the Bureau’s spec1ﬁcat10ns

TI-]]R ~ENTH CAUSE FOR DISCIPLINE
) lshonésty, Fraud-o or Decelt)

33 Rsspondent Bcndczu has subjectcd his statxon license and his tcchmcxan hcensc to
dlsc1p1me under Health and Safety Code sect:on 44072 2, subdmsmn (d), in that w1th respect to
the vehicles set forth mVT,ab_].e 2, abiove, between August 22, 2.0_11 and August 24, 201 1, and.on

-October 24, 2011, he committed acts involving dishonesty, fra\'ld'o:i,dcq:it whereby another was

_ injurcd by issuing electronic certificates 6f compliance for those vehicles w_ithmit perfomﬁng

bona fide iﬁsi)cctioné and functional festing of the emission control devices and systems on those
vehicles, thereby depriving the Peoplc of the State of California of the protection afforded by the
Motor Vehicle Irxspectlon Program | '
OURTEENTH S;AUSE FOR DISCIPLINE
(Violation of the Motor Vehicle lnspe;npn Program)

34, Respondent Recendez has subjected his technician license to discipline hndcr Health-
and Safety Code section 44072.2, subdivision (a), m that, with i'cspecf‘c to the vehicles set forth in
Table 2, above, between August 22, 2011 and Auguét‘ 24, 2011, and on October 24, 2011,

Respondent violated the follbwing' sections of the Health and Safety Code:

"
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a. Sectmn 44012 Respondent Bendezu fatled to ensure that the onboard diagnostic

system tests Were performed on those vehlcles n. accordzmee thh procedures prescnbed by the

_department,

_ b. ’ Section 44015, subdmsmn (b): Respondent Recendez 1ssued electrome eemﬁeates

of comp hanee w1thout properly testmg and inspecting the veh:cles to deterrmne if they were in

' comphance w1th seetlon 44012 of the Health and Safety Code

- Sectlon 44032 Respondent Recendez failed to perform tésts-of the onboard

v‘ dlagnostxc system.s on those vehlcles in accordance w1th see’non 44012 of the Health and Safety
~Coded.

d.  Section 44059 Respondent Recendez w1llfully made false entries for the electromc
eertlﬁcates of eomphance by eertlfymg that those vehicles had been mspected as required when,
in fact they had not. '

FIFTEENTH CAUSE FOR fDISGIP-LIN'E ‘
(Violations of: Regulatlons Pursuant to the Motor Vehicle Inspection Program)
35. Respondent Recendez has subjected his teehmexan license'to msexplme under Health -

-and Safety Code sectlon 44072.2, subdmsmn {c),'in that with respect to'the: velneles set forth i n

T_able 2, above, between August 22,2011 and Augnst 24,2011, and on October 24, 2011,
Respondent violated the following sections of title 16 of the California Code of Regulations:
a.  Section 3340.24, subdivision (c); Respondent Recendez falsely or fraudulently -

issued electronic certiﬁeates’ofeornplianee without performing bona fidé inspections and

functional testing o’f the emisgion control devices and systems on those vehicles as required by

Health and Safety Code section 44012,

b, Sectmn 3340 30, subdivision (a): Respondent Recendez failed to inspect and test
those velncles in aeeordance with Health and Safety Code section 44012,

¢ Section 3340 35, subdivision (c): Respondent Recendez issued electropic
eertiﬁcates of compliance even though those vehicles had not been-inspected in accordance with
séction 3340.42 of the Health and Safety Code. | | |
I | -
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dxvrswn (c) Respondent Recendez knowmg]y entered false

;fmformatron mto the Emtss1on Inspectlon System (“EIS”) about the vehloles bemg tested

'e; | Sectmn 3340 42 Respondent Recendez faﬂed to conduct the requlred smog tests-and
mSpecttons on those vehJcles m accordance w1th the Bureau s speolﬁcatlons

SIXTEEN TH CAUSE FOR DISCIPLINE

(Dlshon ty Fraud o"Decelt)

36 Respondent Recendez has sub_}ecte ohm” an' cense to dxscrplme under Health -
and Safety Code sectlon 44072 2, subdmsron (d), in that thh rwpect to the vehtcles set forth in

TabIeZ above between August 22, 2011 and August 24 2011 and on October 24,2011, bhe

R comrmtted acts mvoh/mg dlshonesty, fraud or- decext whereby another was mjured by issuing .

.electromo oertrﬁcates of comphance for those vehxcles without perfonnmg bona fide mspecttons }

and functlonal testmg of the emtssron control devroes and systerns on those vehrcles thereby
depnvmg the Pcople of the State of Cahforma of the protectron afforded by the Motor Vehicle
Inspectlon Program.” ‘
o PRAYER

WHEREFORE Complainant requests that a hearmg be held on the matters. herem alleged,
and that following the hearing, the Drrector of Consumer Affairs issue a-decision:

1. Revoking or suspending Automotrve Repatr Dealer Regrstratlon Number ARD

_255003 issued to JP Smog Test Only; J ean Pierre Bendezu

- 2, Revokmg or suspendrng Smog Check Test Only, Station License Number TC _

255003 xssued to JP'Smog Test Ouly; Jean Pierre Bendezu

-3 Revokmg or susPendmg Advanced Emission Specxahst Technician chense Number

' EA 632636, 1ssued 1o Jean Plerre Bendezu,

‘

4.  Revoking or suspending Advanced Emission Specialist Technician License Number
EA 632834, issued to Victor Antonio Recendez;

5. Revoking or suspending any and all other licenses ssued to Jean Pierre Bendezu and
Victor Antonio Recendez by the Bureau of Automotive Repair pursuant to Health and Safety
Code section 44072.8; |
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;ATED. 27 /

K . T I S R S B

I , 6 Ordermg Jean Plerre Bendezu and V1ctor Antomo Recendez to pay the Bureau of

: Automotlve Repalr the reasonable costs of the mvestlgatlon and enforcernent of t}ns case,

‘pursuant to Busmess and Professnons Code sectmn 125 3

T Takmg such other and further athOD as deemed necessa.ry and pmper

Compldmam

1| LA2011505024

60722027.doc
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