BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

RICKY TRAN — PRESIDENT/ Case No. 79/14-68
SECRETARY/TREASURER,
R TWINDSTARINC., D.B.A. OAH No. 2014060572

STORY ROAD SMOG TEST
1299 Story Road
San Jose, CA 95122

Automotive Repair Dealer Registration No.

ARD 250139
Smag Check, Test Only, Station License No.
TC 250139
Respondent.
DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby accepted
and adepted as the Decision of the Director of the Department of Consumer Affairs in
the above-entitled matter.

This Decision shall become effective Dém j/, ﬂ/@/’% )

N N ‘//i ) P —
DATED: { Jk ({, -ﬁ-“’j"\&d(' A 6 Loy [/
‘ TAMARA COLSON

Assistant General Counsel
Department of Consumer Affairs
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KAMALA D. HARRIS

Attorney General of California

Jostua A. ROOM

Supervising Deputy Attorney General

BRETT A, KINGSBURY

Deputy Attorney General

State Bar No. 243744
4535 Golden Gate Avenue. Suite 11000
San Francisco, CA 94102-7004
Telephone: {415) 703-1192
Facsimile: (415) 703-5480

Antorneys for Comploinant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Casc No. 79/14-68

RICKY TRAN - PRESIDENT/ OAH No. 2014060572

SECRETARY/ TREASURER, STIPULATED SETTLEMENT AND
R T WINDSTAR INC,, D.B.A. DISCIPLINARY ORDER

STORY ROAD SMOG TEST
1299 Story Road
San Jose, CA 95122

Automotive Repair Dealer Registration No.
ARD 250139

Smog Check, Test Only, Station License No.
TC 250139

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
cntitled proceedings that the following matters are true:

1. Patrick Dorais {Complainant) is the Chief of the Bureau ot Automotive Repair. He
brought this action solely in his official capacity and is represented in this matter by Kamala D.
Harris. Attorney General of the State of California, by Brett AL Kingsbury, Deputy Attorney
General,

i
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2. Respondent Ricky Tran - President/ Secretary/ I'rcasurer, R T Windstar Inc. dba
Story Road Smog Test (Respondent) is represented in this proceeding by attorney Michael B.
Levin, whose address is: Michael B. Levin; 3727 Camino del Rio South, Suite 200: San Diego,
CA 92108.

3. In2007. the Bureau of Automotive Repair issued Automotive Repair Dealer
Registration Number ARD 250139 10 Respondent, The Automotive Repair Dealer Registration
was in full force and effect at all times rclevant 1o the charges brought herein and will expire on
April 30, 2015, unless renewed.

4, Onorabout June 7. 2007, the Bureau of Autometive Repair issued Smog Check.
Test Only, Station License Number TC 250139 to Respondent. The Smog Check, Test Only.
Station License was in full Torce and effect at all times relevant to the charges brought herein and
will expire on April 30, 2013, unless renewced.

JURISDICTION

5. Accusation No. 79/14-68 was filed before the Director of Consumer Affairs
{(Director), for the Bureau of Automotive Repair (Bureau), and is currently pending against
Respondent. The Accusation and all other statutorily required documents were properly served
on Respondent on January 2, 2014, Respondent timely tiled its Notice of Defense contesting the
Accusation.

6. A copy of Accusation No. 79/14-68 is attached as exhibit A and incorporated herein
by reference,

ADVISEMENT AND WAIVERS

7. Respondent has carelolly read. fully discussed with counsel. and understands the
charges and allegations in Accusation No. 79/14-68. Respondent has also carefully read, fully
discussed with counsel, and understands the effects of this Stipulated Settlement and Disciplinary
Order.

8. Respondent is fully aware of its legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation: the right to be represented by counsel at
its own expense; the right to confront and cross-examine the witnesses against them: the right to

)
£

STIPUT AT OSETTLEMENT 179 14-08)




13

present evidence and to testify on its own behalt; the right to the issuance of subpoenas to compel
the attendance of witnesses and the production of documents; the right to reconsideration and
court review of an adverse decision; and al! other rights accorded by the California
Administrative Procedure Act and other applicable laws.

9, Respondent voluntarily, knowingly, and intelligentty waives and gives up each and
every right set forth above.

CULPABILITY

10. Respondent admits the truth ol each and every charge and allegation in Accusation
No. 79/14-68.

[1.  Respondent agrees that its Automotive Repair Dealer Registration and Smog Check,
"Fest Only, Station License are subject to discipline and they agree to be bound by the Director's
probationary terms as set forth in the Disciplinary Order below.

RESERVATION OF RIGHTS

12, The admissions madc by Respondent herein are only for the purposes of this
proceeding, or any other proceedings in which the Director, Bureau, or other professional
licensing agency is involved, and shall not be admissible in any other ctiminal or civil
proceeding.

CONTINGENCY

3. This stipulation shall be subject to approval by the Director or the Director's designec.
Respondent understands and agrees that counsel for Complainani and the staff of the Bureau may
communicate directly with the Director and staff ot the Department of Consumer Affairs
regarding this stipufation and settfcment. without notice to or participation by Respondent or its
counsel. By signing the stipulation. Respondent understands and agrees that they may not
withdraw its agreement or seek to rescind the stipulation prior to the time the Director considers
and acts upon it. Il the Director fails to adopt this stipulation as the Decision and Order. the
Stipulated Settfement and Disciplinary Order shall be of ne foree or effect. except Jor this
paragraph. it shall be inadmissible in any legal action between the parties. and the Director shall
not be disqualilied trom further action by having considered this matter.

3
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14. The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of'this Stipulated Settlement and Disciplinary Order, including PDF and facsimile
signatures thereto, shall have the same force and effect as the originals.

I3, This Stipulated Settlement and Disciplinary Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
It supersedes any and all prior or contemporaneous agreements, understandings. discussions.
negotiations, and commitnicnts (written or oral). This Stipulated Settlement and Disciplinary
Order may not be altered, amended, modified. supplemented. or otherwise changed except by a
writing executed by an authorized representative of each of the parties,

16.  In consideration of the foregoing admissions and stipulations, the parties agree that
the Director may, without further notice or formal proceeding, issue and enter the following
Disciplinary Order:

DISCIPLINARY ORDER

1T 1S HEREBY ORDERED that Automotive Repair Dealer Registration No. ARD 250139
issued to Ricky Tran - President/ Secretary/ Treasurer, R 1" Windstar Inc. dba Story Road Smog
Test (Rcépondent). and Smog Check, Test Only, Station License Number TC 250139 issued to
Respondent, are revoked. However, the revocations are stayed and Respondent is placed on
probation for three (3) years on the tollowing terms and conditions.

1. Obey All Laws. Comply with all statutes. regulations and rules governing
automotive inspections, estimates and repairs.

2..  Repeorting. Respondent or Respondent’s authorized representative must report in
person or in writing as prescribed by the Bureau of Automotive Repair, on a schedule set by the
Bureau. but no more frequently than each quarter. on the methods used and success achieved in
maintaining compliance with the terms and conditions of probation.

3. Report Financial Interest. Within 30 days of the effective date of this action, report
any financial interest which any partners, officers. or owners of the Respondent facility may have
in any other business required to be registered pursuant to Section 9884.6 of the Business and

Protessions Code,
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4. Random Inspections. Provide Burcau representatives unrestricted access to inspeet
all vehicles {including parts) undergoing repairs. up to and including the point of completion.

5. Jurisdiction. If an accusation is filed against Respondent during the term of
probation. or if the Bureau remits the case to the Attorney General's Office to prepare a Petition to
Revoke Probation during the term of probation, the Director of Consumer Atfairs shall have
continuing jurisdiction over this matter until the final decision is issued on the Accusation or
Petition 1o Revoke Probation, and the period of probation shall be extended until such decision.

6. Violation of Probation. Should the Director of Consumer Aftairs determine that
Respondent has failed to comply with the terms and conditions of probation, the Department may,
afier giving notice and opportunity to be heard, revoke Respondent's probation and impose the
discipline previously stayed.

7. False and Misleading Advertising, [f the accusation involves false and misleading
advertising, during the period of probation, Respondent shall submit any proposed advertising
copy, whether revised or new. to the Burcau at least thirty (30) days prior 10 its use.

8. Restrictions. During the period of probation, Respondent shall not perform any form
of smog inspection, or emission system diagnosis or repair, until Respondent has purchased.
installed, and maintained the diagnostic and repair equipment prescribed by BAR neeessary to
properly perform such work, and BAR has been given 10 days notice of the availability of the
cquipment for inspection by a BAR representative,

9. Cost Recovery. Respondent shall pay the Bureau its reasonable costs of prosecution
and investigation in the amount of $4.167.44. Payment, to the Burcau. of this full amount shall
be pavable in nwenty four (24) equal, consecutive payments. with the final payment due twelve
{12) months prior to the termination of probation. Failure to complete payment of cost recovery
within this time frame shall constitute a violation ol probation which may subject Respondent’s
license and registration o outright revocation: however, the Director or the Director’s Bureau off
Automolive Repair designee may elect to continue probation until such time as reimbursement ot
the entire cost recavery amount has been made to the Burcau.
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1 ACCHPTANCE
2 f have carefully read the above Stipulated Settlement and Disciplinary Order and have fully g
3 || discussed it with my attomey, Michael B. Levin. I uaderstand the stipulation and the effect it will
4 || have on wy Automotive Repair Dealer Registration, end Smog Check, Test Only, Station
5 [| License. 1 coter into this Stipulated Settlement and Digciplinery Order voluntarily, kaowingly,
6 & und intelligently, and agree to be bound by the Dacision and Order of the Dircetor of Consumer
7 || Affairs, (//Z 4
8]
s || parep m/" 31 /e /
Ricky Traa - Prcaidum’ Secretary/ Treasurer, R 1
10 Wmdstar Inc. dba Story Road Smog Test, Reapondent
11 J; :
12 I have read and fully discussed with Respondent Ricky Tran the temms and conditions and

13 || other matters contatned in the above Stipulated Settloment and Disciplinary Osder. 1 approva its
14 || form and content.

::" DAT'I‘gi)‘: \\\;{W W@ 5;‘

] i8 /i
ol
20 "
21 7
22 i )
23 1
' 24 g. M
25 "
26 t -
27 Vs
sl w
6
STIPULATED SBTTLIMENT (79/14-68)

-'ﬂ':‘;“ RS



ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Director of Consumer Affairs.

Dated: \\ { ’}( \v\ Respectfully submitted,

KAMALA D, HARRIS

Attorney General of California
JosHuAa A. RooMm

Supervising Deputy Attorney General

Ut \;

BRPE']T A. KINGSBURY
Deputy Attorney General
Atiorneys for Complainant

SF2013406104
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KAMALA D. HARRIS

Attomey General of Califomia

JosHUA A. ROOM

Supervising Deputy Attorney General

BRETT A. KINGSBURY

Deputy Attorney General

State Bar No. 243744
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-1192
Facsimile: (415) 703-5480

Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AYFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No, 7 Q / / l/ - &g

RICKY TRAN - PRESIDENT/

SECRETARY/ TREASURER,
R T WINDSTAR INC., D.B.A. ACCUSATION
STORY ROAD SMOG TEST ‘ WU&/
1299 Story Road W
San Jose, CA 95122
Automotive Repair Dealer Registration No.
ARD 250139
Smog Check, Test Only, Station License No.
TC 250139
Respondent.
Complainant alleges:
PARTIES
1.  Patrick Dorais (Complainant) brings this Accusation solely in his official capacity as

the Chief of the Bureau of Automotive Repair, Department of Consumer Affairs.
2. In 2007, the Bureau of Automotive Repair issued Automotive Repair Dealer
Registration Number ARD 250139 to Ricky Tran - President/ Secretary/ Treasurer, R T Windstar

nc. dba Story Road Smag Test (Respondent). The Automotive Repair Dealer Registration was in

{ Accusation




full force and effect at all times relevant to the charges brought herein and will expire on April 30,
2014, unless renewed.

3. Onorabout June 7, 2007, the Bureau of Automotive Repair issued Smog Check.
Test Only, Station License Number TC 250139 to Respondent. The Smog Check, Test Only,
Station License was in full force and effect at all times relevant to the charges brought herein and
will expire on April 30, 2014, unless renewed.

JURISDICTION

4. This Accusation is brought beforc the Director of Consumer Affairs (Director) for the
Bureau of Automotive Repair (Burcau) undcer the authority of the following laws.

5. Section 118, subdivision {b), of the Business and Professions Code provides that the
suspension, expiration, surrender, or cancellation of a license shall not deprive the Director of
jurisdiction to proceed with a disciplinary action during the period within which the hicense may
be renewed, restored, reissued or reinstated. Section 9884.5 of the Business and Professions Code
provides that a registration may not be renewed, restored, or reinstated after three years following
expiration.

6.  Section 477 of the Business and Professions Code provides, in pertinent part, that

ftn i®t "o

"Board" includes "bureaw,”" "commission,” "committee," "department,” "division," "examining
committee," "program,” and "agency.” "License" includes certificate, registration or other means
to engage in a business or prolession regulated by the code.

7. Section 44002 of the Health and Safety Code provides, in pertinent part, that the
Director has all the powers and authority granted undcr the Automotive Repair Act for enforcing
the Motor Vehicle Inspection Program.

8.  Section 44072.6 of the Health and Safety Code provides, in pertinent parit, that the
cxpiration or suspension of a license by operation of law. or by order or decision of the Director
of Consumer Affairs, or a court of law. or the voluntary surrender of the license, shall not deprive
the Director of jurisdiction to proceed with any ivestigation of or action or disciplinary
proceedings against the licensee, or to render a decision suspending or revoking the ficense.

i
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STATUTORY & REGULATORY PROVISIONS

9,  Section 9884.7 of the Code states:

"(a} The director, where the automotive repair dealer cannot show there was a bona fide
error, may deny, suspend, revoke, or place on probation the registration of an automotive repair
dealer for any of the following acts or omussions related to the conduct of the business of the
automotive repair dealer, which are done by the automotive repair dealer or any automotive
technician, employee, partner, officer, or member of the automotive repair dealer.

(1) Making or authorizing in any manner or by any means whatever any statement written or
oral which is untrue or misleading, and which is known, or which by the exercise of reasonable

care should be known, to be untrue or misleading.

(4) Any other conduct that constitutes fraud.

(6) Failure in any material respect to comply with the provisions of this chapter or

regulations adopted pursuant to it.

"{b) Except as provided for in subdivision (c), if an automotive repair dealer operates more
than one place of business in this state, the director pursuant to subdivision (a) shall only suspend,
revoke, or place on probation the registration of the specific place of business which has violated
any of the provisions of this chapter. This violation, or action by the director, shall not affect in
any manner the right of the automotive repair dealer to operate his or her other places of business.

"(c) Notwithstanding subdivision (b), the director may suspend, revoke, or place on
probation the registration for all places of business operated in this state by an automotive repair
dealer upon a finding that the automotive repair dealer has, or is, engaged in a course of repeated
and willful violations of this chapter, or regulations adopted pursuant to it."

f[.'ff
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10.  Section 44072.2 of the Health and Safety Code states:

"The director may suspend, revoke, or take other disciplinary action against a license as
provided in this article if the licensee, or any partner. officer, or director thereof, does any of the
following:

“{a) Violates any section of this chapter [the Motor Vehicle Inspection Program (Health
and Saf. Code, § 44000, et seq.}] and the regulations adopted pursuant to it, which related to the
licensed activities.

"

"(c) Violates any of the regulations adopted by the director pursuant to this chapter.

"(d) Commits any act involving dishonesty, fraud, or deceit whereby another is injured.

"

"(h) Violates or attempts to violate the provisions of this chapter relating to the particular
activity for which he or she is licensed.”

11. Section 44012 of the Health and Safety Code states:

“The test at the smog check stations shall be performed in accordance with procedures
prescribed by the department . . . . The departiment shalt ensure, as appropriate to the test method,
the following:

"(f) A visual or functional cheek is made of emission control devices specified by the
department, including the catalytic converter in those instances in which the department
determines it to be necessary to mect the findings of Section 44001. The visual or functional

check shall be performed in accordance with procedures prescribed by the departiment.

"

12, California Code of chulz_ﬂiuns. title 16, section 3340.35, subdivision {b), states:

"A licensed station shall not sell or otherwise transler unused certificates to another licensed
station, to a new owner of the business, or to any person other than a customer whose vehicle has
becn inspected in accordance with the procedures specified in section 3340.42 of this article.”

it
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13.  California Code of Regulations, title 16, section 3340.42, states, in pertinent part:

"Smog check inspection methods are prescribed in the Smog Check Manual, reference by
section 3340.45."

14. California Code of Regulations, title 16, section 3340.45, requires that all smog check
inspections be perforined in accordance with the smog check inspection manual applicable to the
time period.

COSTS

15.  Section 125.3 of the Code provides, in pertinent part, that the Complainant may
request the administrative law judge to direct a licentiate found to have committed a violation or
violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation
and enforcement of the case, with failure of the licentiate to comply subjecting the license to not
being renewed or reinstated. If a case settles, recovery of investigation and enforcement costs
may be included in a stipulated settlement.

BACKGROUND

16.  OnJuly 26. 2013, an undercover operator working for the Bureau took a Bureau-
documented 1995 Chevrolet to Respondent's shop for a smog inspection. The 1995 Chevrolet
utilizes a Positive Crankcase Ventilation (PCV) emission control system, but it was missing the
required PCV valve and vacuum pipe/hose at the tune of the inspection. The 1995 Chevrolet was
therefore not in a condition to pass a properly performed sinog inspection.

17.  Respondent's technician, Tien Ly, performed the inspection and passed the vehicle.
Tien Ly also specifically entered into the emissions inspection system that the vehicle's PCV
system "passed.” Ticn Ly then signed under penalty of perjury (1) that the inspection had been
performed in accordance with all Burcau requirements and (2) that the false information on the
passing vehicle inspection report was true and accurate. The Burcau's operator was charged $40
for the inspection and for thie issuance of a certificate of compliance.

il
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FIRST CAUSE FOR DISCIPLINE
(False or Misleading Statements)

18. Respondent's automotive repair dealer registration is subject to discipline under
section 9884.7(a)(1) of the Business and Professions Code in that Respondent's technician made
or authorized a statement which was untrue or misleading and which was known, or which by the
exercise of reasonable care should have been known, to be untrue or misleading. The
circumstances are deseribed above in Background.

SECOND CAUSE FOR DISCIPLINE
{(Conduct Constituting Fraud)

19. Respondent's automotive repair dealer registration is subject to discipline under
section 9884.7(a)(4) of the Business and Professions Code in that Respondent's technician
engaged in conduct that constitutes fraud. The circumstances are described above in Background.

THIRD CAUSE FOR DISCIPLINE
(Failure to Comply with Regulations)

20. Respondent's automotive repair dealer registration is subject to discipline under
section 9884.7(a)(6) of the Business and Professions Code in that, as described above in
Background, Respondent failed in a material respect to comply with regulations adopted pursuant
to the Automotive Repair Act, specifically:

21. Section 3340.35, subdivision (b) of title 16, California Code of Regulations, in that
Respondent improperly issued a certificate of compliance to a customer whose vehicle had not
been inspected in accordance with the precedures specified in the Smog Check Manual.

22.  Section 3340.45 of'title 16, California Code of Regulations, in that Respondent
performed a sinog inspection other than in accordance with the smog check inspection manual
applicable to the time period.

FOURTH CAUSE FOR DISCIPLINE
(Violating Statutes or Regulations)

23, Respondent's smog check station license is subject to discipline under Health and

Safcty Code section 44072.2, subdivision (a). (¢) and/or (h), in that, as described above in

6 Accusation




Background, Respondent violated the following statutory and/or regulatory provisions related to
the smog progrant:

24.  Section 44012 of the Health and Safety Code in that Respondent performed the tests
on the 1995 Chevrolet other than in accordance with procedures described by the Department.

25.  Section 44012, sebdivision () of the Health and Safety Code in that Respondent did
not perform the visual check portion of the smog inspection in accordance with prescribed
procedures.

26,  Section 3340.35, subdivision (b) of title 16, California Code of Regulations, in that
Respondent improperly issued a certificate of compliance to a customer whose vehicle had not
been inspected in accordance with the procedures specified in the Smog Check Manual,

27.  Section 3340.45 of title 16, California Code of Regulations, in that Respondent
performed a smog inspection other than in accordance with the smog check inspeetion manual
applicable to the time period.

FIFTH CAUSE FOR DISCIPLINE
{Dishonesty)

28. Respondent’s smog check station license is subject to discipline under section
44072.2(d) of the Health and Safety Code in that Respondent committed an act involving
dishonesty, fraud, or deceit whereby another was injured, in that Respondent charged money for
an inspection but did not properly perform one, and improperly issued a certificate of compliance,
thereby depriving the people of California of the protections of the Health and Safety Code and
Motor Vehicle Inspection Program. The circumstances are described more fully above in
Background.

DISCIPLINE CONSIDERATIONS

29.  To determine the degree of discipline, if any, to be imposed on Respondent,
Complainant alleges that on or about July 27, 2011, in a prior action, the Bureau issued Citation
Number #C2012-0073 to Respondent for issuing a certificate of compliance to a Bureau-

documented undercover vehicle with a missing Fuel Evaporative Canister. Respondent was
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ordered to pay $1000. The citation was paid on September 2, 2011. That citation is now final
and is incorporated by reference as if fully set forth.

30. To determine the degree of discipline, if any, to be imposed on Respondent,
Complainant alleges that on or about December 8, 2011, in a prior action, the Bureau issued
Citation Number #C2012-0627 to Respondent for issuing a certificate of compliance to a Burcau-
documented undercover vehicle with a missing PCV valve. Respondent was ordered to pay
$1500. The citation was paid on December 22, 2011, That citation is now final and is
incorporated by reference as if fully set forth.

31. To determine the degree of discipline, if any, to be imposed on Respondent,
Complainant alleges that on or about January 15, 2013, in a prior action, the Bureau of
Automotive Repair issued Citation Number #C2013-0493 to Respondent for issuing a certificate
of compliance to a Bureau-documented undercover vehicle with a missing Pulsed Secondary Air
Injection/Air Suction system. Respondent was ordered to pay $3000. Respondent has appealed
the citation, which shall be fully incorporated herein if and when it becomes final.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Director of Consumer Affairs issue a decision:

1.  Revoking or suspending Automotive Repair Dealer Registration Number ARD
250139, issued to Ricky Tran - President/ Secretary/ Treasurer, R T Windstar Inc. dba Story Road
Smog Test (Respondent);

2. Revoking or suspending any other automotive repair dealer registration issued in the
namc of Ricky Tran - President/ Secretary/ Treasurer, R T Windstar Inc.;

3. Revoking or suspending Smog Check, Test Only. Station License Number TC
250139, issued to Respondent;

4. Revoking or suspending any other license issued under Chapter 5 of the Health and

Safety Code in the name of Ricky Tran - President!/ Sceretary/ Treasurer, R 'T Windstar Inc.,

3 Accusation




5.  Ordering Respondent to pay the Bureau of Automotive Repair the reasonable costs of
the investigation and enforcement of this case, pursuant to Business and Professions Code section

125.3;

6.  Taking such other and further action as is deemed necessary and proper.

DATED:MU /’Z Z6(2 %&é%%

PATRICK DORAIS

Chief

Bureau of Automotive Repair
Departiment of Consumer Affairs
State of California

Complainant

SF2013406104
43830047 .doc
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