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DEPARTMENT OF CONSUMER AFFAIRS 
FOR THE BUREAU OF AUTOMOTIVE REPAIR 

STATE OF CALIFORNIA 

11-------------------------------, 
II In the Matter of the Amended Accusation Case No. 79/14-116 
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Against: 

ASHTON, CASELLA & ASSOCIATES, 
INC., d.b.a. PACIFIC SMOG, 
KENNETH ASHTON, President 
2039 Del Monte Blvd. 
Seaside, CA 93955 

26966 Lanreles Grade Road 
16 Carmel Valley, CA 93924 

17 <\"tmnotivr Renair Dealer Registration No. 
Alill 2142\12 

18 Smog Check, Test Only, Station License No. 
TC 214292 
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Respondent. 

ll-------------------------------~ 
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22 
Complainant alleges: 

AMENDED ACCUSATION 

PARTIES 
23 

I. Patrick Dorais (Complainant) brings this Amended Accusation solely in his official 
24 
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capacity as the Chief of the Bureau of Automotive Repair, Department of Consumer AfTairs. 
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LICENSE INFORMATION 

Automotive Repair Dealer Registration Number ARD 214292 

2. On or about January II, 2001, the Bureau of Automotive Repair issued Automotive 

Repair Dealer Registration Number ARD 214292 to Kenneth Ashton as President of Pacific 

Smog (Respondent Pacific Smog). The Automotive Repair Dealer Registration was in full force 

and effect at all times relevant to the charges brought hcrein and will expire on December 31, 

2014, unless renewed. 

Smog Check, Test Only, Station License Number TC 214292 

3. On or about May 15, 2009, the Bureau of Automotive Repair issued Smog Check, 

Test Only, Station License Number TC 214292 to Respondent Pacific Smog. The Smog Check, 

Test Only, Station License was in full force and effect at all times relevant to the charges brought 

herein and will expire on December 31, 20 [4, unless renewed. 

JURISDICTION 

4. This Amended Accusation is brought before the Director of Consumer Affairs 

(Director) for the Bureau of Automotive Repair, under the authority of the following laws. 

5. Busincss and Professions Code (Code) section 9884.7 provides that the Director may 

revoke an automotive repair dealer registration. 

6. Code section 9884.13 provides, in pel1inent part: that the expiration of a valid 

registration shall not deprive the Director of jurisdiction to procecd with a disciplinary procccding 

against an automotive repair dea[cr or to render a decision temporarily or pennancntly 

invalidating (suspending or revoking) a registration. 

7. Hea[th and Safety Codc section 44002, provides, in pel1inent pOl1, that the Director 

has all the powers and authority granted under the Automotive Rcpair Act for enforcing the 

Motor Vehicle Inspection Progral11. 

8. Health and Safety Code scction 44072.6 provides, in pertinent part, that the expiration 

or suspension of a liccnse by operation of law, or by ordcr or decision of the Director of 

Consumer Affairs, or a court of[aw, or the voluntary sUlTender ofthe [icensc shall not deprive the 

Director of jurisdiction to proceed with disciplinary action. 
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STATUTORY PROVISIONS 

9. Scction 9884.7 of the Codc states: 

(a) The director, where the automotive repair dealer cannot show there was a 
bona fide etTOr, may deny, suspend, revoke, or place on probation the registration 
of an automotive repair dealer for any of the following acts or omissions related to 
the conduct of the business of the automotive repair dealer, which are done by the 
automotive repair dealer or any automotive technician, employee, partner, officer, 
or member of the automoti ve repair dealer. 

(I) Making or authorizing in any manner or by any means whatever any 
statement written or oral which is untrue or misleading, and which is known, or 
which by the exercise of reasonable care should be known, to be untrue or 
misleading. 

(2) Causing or allowing a customer to sign any work order that does not 
state the repairs requested by the customer or the automobile's odometer reading at 
the time of repair. 

(3) Failing or refusing to give to a customer a copy of any document 
requiring his or her signature, as soon as the customer signs the document. 

(4) Any other conduct that constitutes fraud. 

(5) Conduct constituting gross negligence. 

(6) Failure in any material respect to comply with the provisions of this 
chapter or regulations adopted pursuant to it. 

(b) Except as provided for in subdivision (c), if an automotive repair dealer 
opcrates morc than one ploce ofhusincss in this state. the director pursuant to 
subcllvlslon(a) shall only suspend, revoke, or placc on probatIOn thc regIStratIOn ot 
the specific placc of business which has violated any of the provisions of this 
chapter. This violation, or action by the director, shall not affect in any manner the 
right of the automotive repair dealer to operate his or her other places of business. 

(c) Notwithstanding subdivision (b), the dircctor may suspend, revoke, or 
placc on probation the registration for all places of business operated in this state 
by an automotive repair dealer upon a finding that the automotive repair dealer 
has, or is, engaged in a course of repeated and willful violations of this chapter, or 
regulations adopted pursuant to it. 

10. Code section 9884.9, subdivision (a), states, in peltinent patt: 

(a) The automotive repair dealer shall give to the customer a written 
estimatcd price for labor and parts necessary for a specific job. No work shall bc 
done and no charges shall accrue beforc authorization to proceed is obtained from 
the customer. No charge shall be made for work done or parts supplied in excess 
of the estimated price without the oral or written consent of the customer that shall 
be obtained at some time after it is detennined that thc cstimateci price is 
insuffIcient and before the work not estimated is done or the parts not estimated 
arc supplied. Vlritten consent or authorization for an increase in the original 
estimated price lllay bc provided by electronic mail or L1csimile transmission from 
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the customer. The bureau may specify in regulation thc procedures to be followed 
by an automotive rcpair dealcr when an authorization or consent for an increase in 
the original estimated price is provided by electronic mail or facsimile 
transmission. If that consent is oral, the dealer shall make a notation on the work 
order of the date, time, name of person authorizing the additional repairs and 
telephone number called, if any, together with a specification of the additional 
pmis and labor and the total additional cost ... 

11. Section 477 of the Code provides, in pertinent part, that "Board" includes "bureau," 

6 !'commission," "coltunittee,H !!department,Ti "division,!! lIexmuining comlnittee," "program," and 

7 "agency. II "License" includes cCl1iflcate, registration or other nleans to engage in a business or 

8 profession regulated by the Code. 

9 12. Section 44002 of the Health and Safety Code provides, in pertinent part, that the 

10 Director has all the powers and authority granted under the Automotive Repair Act for enforcing 

11 the Motor Vehicle Inspection Program. 
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13. Section 44012 of the Health and Safety Code states: 

The test at the smog check stations shall be performed in accordance with 
procedures prescribed by the department, pursuant to Section 44013, shall require, 
at a minimum, loaded mode dynamometer testing in enhanced areas, and 
two-speed testing in all other program areas, and shall ensure all of the following: 

"(I) A visual or functional check is madc of emission control devices 
specified by the depmiment, including the catalytic converter in those instances in 
which the depaJi111ent detel111ines it to he necessary to mect the findings of Section 
44UO I. The visual or lllncliollal check shall be performed In accordance with 
procedures prescribed by the department. 

14. Section 44015(b) of the Health and Safety Codc states: 

"If a vehicle meets the requirements of Section 44012, a smog chcck station licensed to 

issue ceriiticates shall issue a certificate of compliance or a cCJiiticate of noncompliance." 

15. Scction 44032 of the Health and Safety Code states: 

"No person shall perf 01111, for compensation, tests or repairs of emission control devices or 

systems of motor vehicles required by this chapter unless the person performing the test or repair 

is a qualified smog check technician and the test or repair is pcrfornled at a licensed srnog check 

station. Qualified technicians shall perform tcsts of cmission control deviccs and systcms in 

accordance with Section 44012." 

4 

Amended ACCLlc"ltioll 



16. Section 44059 of the Health and Safety Code states: 

2 "The willful making of any false statement or entry with regard to a material matter in any 

3 oath, at1idavit, ce11ificate of compliance or noncompliance, or application fonn which is required 

4 by this chapter or Chapter 20.3 (commencing with Section 9880) of Division 3 of the Business 

5 and Professions Code, constitutes perjury and is punishable as provided in the Penal Code." 
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17. Section 44072.2 of the Health and Safety Code states: 

The director may suspend, revoke, or take other disciplinary action against a 
license as provided in this article if the licensee, or any partner, officer, or director 
thereof, does any of the following: 

(a) Violates any section of this chapter [the Motor Vehicle Inspection 
Program (Health and Saf. Code, § 44000, et seq.)] and the regulations adopted 
pursuant to it, which related to the licensed activities. 

(c) Violates any of the rcgulations adopted by the director pursuant to this 
chapter. 

(d) Commits any act involving dishonesty, fraud, or deceit whereby another 
is injured. 

18. Califomia Code of Regulations, title 16, section 3340.30, states, in pertinent P3l1: 

"A smog check technician shall comply with thc following requirements at all times while 

licensed. 

lU) j\ JlGcllScLl lc....:JII1lClan sllaillllSpccl, lest aULl repair \1.,:;l)lCH.::::, 111 accuruance wan :::,CCLlon 

44012 of the Health and Safety Code, section 44035 of the Health and Safety Code, and section 

3340.42 of this article. 

19. California Code of Regulations, title 16, section 3340.35, states, in pe11inent pa11: 

"(c) A licensed station shall issue a cel1ificate of compliance or noncompliance to the 

owner or operator of any vehicle that has been inspected in accordance with the procedures 

spccified in section 3340.42 of this article and has all the requircd cmission control equipment 

and devices installed and functioning concctly. The following conditions shall apply: 

"( I) Customers shall be charged the same price for certificatcs as thaI paid by the licensed 

station; ancl 
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"(2) Sales tax shall not be assessed on the price of ce11ificates. 

" 

20. Califol11ia Code of Regulations, title 16, section 3340.41, states, in pertinent part: 

4 "(c) No person shall enter into the emissions inspection system any vehicle identification 

5 infoJ111ation or emission control system identification data for any vehicle other than the one 

6 being tested. Nor shall any person knowingly enter into the emissions inspection system any false 

7 

8 

information about the vehicle being tested. 

" 

9 21. CalifoJ11ia Code of Regulations, title 16, section 3340.42, states: 

10 

II 

12 

13 

14 

"Smog check stations and smog eheck technicians shall conduct tests and inspections in 

accordance with the bureau's BAR-97 Emissions Inspection System Specifications referenced in 

subsections (a) and (b) of Section 3340.17 ... 

" 

COST RECOVERY 

15 22. Bus. & Prof. Code section 125.3 provides, in pertinent part, that a Board may request 

16 the administrative law judge to direct a liccntiate found to have committed a violation or 

17 violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation 

18 and enforcement of the case. 

19 SUMMARY OF FACTS 

20 23. On or about Novcmber 6,2013, a Bureau representative documented a 1988 Honda to 

21 fail a smog inspection for a missing Air Injection System (AIS). On or about December 4,2013, 

22 a Bureau operator drove the vehicle to Respondent's facility and requested a smog inspection. 

23 The operator signed a work order but did not receive an estimate copy. Thc inspection was 

24 performed and the operator paid $57.00 and received a copy of the estimate with invoice number 

25 066619 as well as a Vehicle Inspection Rep0l1 with cet1ificate of compliance number P A 993693, 

26 indicating that the vehicle passed. The vehicle could not havc passed a smog inspection, as its 

27 AIS was removed. 

28 
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FIRST CAUSE FOR DISCIPLINE 

2 (Untrue or Misleading Statements) 

3 24. Respondent Pacific Smog's registration is subject to discipline under Code section 

4 9884. 7(a)(1), in that on or about December 4,2013, it made statements which it knew or which 

5 by cxercise of rca son able care should have known to be untme or misleading by issuing 

6 electronic Celtificatc of Compliance No. PA993693 for the 1988 Honda, ccrtifying that the 

7 vehicle was in compliance with applicable laws and regulations when, in fact, it could not have 

8 passed the visual portion of the smog inspection because the vehicle's Air Injection System had 

9 been removed. 

10 SECOND CAUSE FOR DISCIPLINE 

11 (Fraud) 

12 25. Respondent Pacific Smog's registration is subject to discipline under Code section 

13 9884. 7(a)( 4), in that on or about December 4,2013, it committed acts constituting fraud by 

14 issuing electronic Certificate of Compliance No. PA993693 for the 1988 Honda without 

15 perfol111ing a bona tide inspection of the emission control devices and systems on the vehicle, 

16 thereby depriving the People of the State of Cali fomi a of the protection afforded by the Motor 

17 Vehicle Inspection Program. 

18 THIRD CAUSE FOR DISCIPLINE 

19 (Failure to Comply with Code) 

20 26. Respondent Pacific Smog has subjected its registration to discipline pursuant to Code 

21 section 9884.7, subdivision (a)(6), in that on or about December 4,2013, Respondent failed to 

22 comply with the following section of that code: 

23 a. Section 9884.9, subdivision (a): Respondent Pacific Smog failed to provide the 

24 operator with a written estimated price for palts and labor for a specific job. 

25 FOURTH CAUSE FOR DISCIPLINE 

26 (Violations of the Motor Vehicle Inspection Program) 

27 27. Respondent Pacific Smog's station license is subject to discipline pursuant to 

28 Health &. Safety Code section 44072.2, subdivision (a), in that Oil or about December 4, 2013, 
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regarding the 1988 Honda, it failed to comply with the following sections orthat Code: 

2 a. Section 44012, subdivision (I): Respondent Pacific Smog failed to perfonn 

3 emission control inspcctions on thc vehicle in accordance with procedures prcscribed by the 

4 department. 

5 b. Section 44015, subdivision (b): Respondent Pacific Smog issued electronic 

6 Certificate of Compliance No. P A993693 for the vehicle without properly inspecting the vchicle 

7 to detemline if it was in compliance with Health & Safety Code section 44012. 

8 FIFTH CAUSE FOR DISCIPLINE 

9 (Failure to Comply with Regulations) 

10 28. Respondent Pacific Smog's station license is subject to discipline pursuant to Health 

II & Safety Code section 44072.2, subdivision (c), in that on or about December 4,2013, regarding 

12 the 1988 Honda, it failed to comply with provisions of Cali fomi a Code of Regulations, title 16, as 

13 follows: 

14 a. Section 3340,35, subdivision (c): Respondent Pacific Smog issued electronic 

IS Certificate of Compliance No. PA993693 for the vehicle even though the vehicle had not been 

16 inspected in accordance with section 3340.42. 

17 b. Section 3340.41, subdivision (cl: Respondent Pacific Smog entered false 

18 infonnation into the Emission Inspection System unit by entering "Pass" for thc visual portion of 

19 the inspection when, in fact, the vehicle's Air Injection System was missing. 

20 c. Section 3340.42: Respondent Pacific Smog failed to perf 01111 an emission control 

21 inspection on the vehicle in accordance with procedures prescribed by the department. 

22 SIXTH CAUSE FOR DISCIPLINE 

23 (Dishonesty, Fraud or Deceit) 

24 29. Respondent Pacific Smog's station license is subject to discipline pursuant to Health 

25 & Safety Code scction 44072.2, subdivision (d), in that on or about Decembcr 4,2013, regarding 

26 thc 1988 Honda, it committcd dishonest, tI-audulent or deceitful acts whereby another is injured 

27 by is'uing electronic Certificate of Compliance No. PA993693 for the vehicle without performing 

28 a bona lide inspection of the emission control devices and systems on the vehicle, thereby 
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depriving the People of the State of Califomia of the protection afforded by the Motor Vehicle 

2 Inspection Program. 

3 PRIOR CIT A TIONS 

4 30. To detennine the degree of discipline, if any, to be imposed on thc Respondent 

5 Pacific Smog, Complainant alleges the following: 

6 a. On or about October 5, 2009, the Bureau issued Citation No. C20 I 0-0330 against 

7 Respondent Pacific Smog. The Bureau assessed civil penalties totaling $500.00 against 

8 Respondent Pacific Smog for the violations. Respondent complied with this citation on 

9 November 2, 2009. 

10 b. On or about June 28,2012, the Bureau issued Citation No. C2012-1868 against 

II Respondent Pacific Smog. The Bureau assessed civil penalties totaling $1500.00 against 

12 Respondent Pacific Smog for the violations. Respondent complied with this citation on July 20, 

13 2012. 

14 c. On or about February 22,2013, the Bureau issued Citation No. C2013-0562 against 

15 Respondent Pacific Smog. The Bureau assessed civil penalties totaling $2500.00 against 

16 Respondent Pacific Smog for the violations. Respondent complicd with this citation on April 4, 

17 2013. 

18 d. On or about July 17,2013, the Bureau issued Citation No. C2014-0040 against 

19 Rcspondent Pacitic Smog. Thc Bureau assessed civil penalties totaling S3500.00 against 

20 Respondent Pacific Smog for the violations. Respondcnt complied with this citation on August 

21 23,2013. 

22 DISCIPLINE CONSIDERATIONS 

23 31. To detennine the degree of discipline, if any, to be imposed on Respondent Pacific 

24 Smog, Complainant allcges that on or about Junc 20, 2007, in a prior disciplinary action entitled 

25 III the Malier o/!he Accllsa!ion Agains! Responde,,! Ash!on Casella & Associa!es, INC, d.h.a. 

26 PacI!ic Smog. Kelllletil Willialll /1.5h!011. Presidell!, before the Bureau of Automotive Repair, in 

27 Case Number 79/07-26, Respondent's Automotive Dealer Registration and Smog Check Station 

28 Liccnse were revoked, stayed. and placed on probation for three years. The Smog Check Station 
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License was suspended for 12 days, and Respondcnt was ordered to pay cost recovery in the 

2 amount of $5,000.00. That decision is now final and is incorporated by reference as if fully set 

3 forth. 

4 OTHER MATTERS 

5 32. Pursuant to Code section 9884.7(c), the director may suspend, revoke, or place on 

6 probation the registrations for all places of business opcrated in this state by Pacific Smog, 

7 Kenneth Ashton - President, upon a finding that he has, or is, engaged in a course of repeated and 

8 willful violation of the laws and regulations pertaining to an automotive repair dealer. 

9 33. Pursuant to Health and Safety Code section 44072.8, if Smog Check Test Only 

10 Station License Number TC 214292, issued to Ashton, Casella and Associates, Inc., Kenneth 

11 Ashton - President, doing business as Pacific Smog, is revoked or suspended, any additional 

12 license issued under this chapter in the name of said licensees may be likewise revoked or 

13 suspended by the director. 

14 PRAYER 

15 WHEREFORE, Complainant requests that a hearing be held on the matters herein 

16 alleged, and that following the hearing, the Director of Consumer Affairs issuc a decision: 

17 I. Revoking. suspending. or placing on probation Automotive Repair Dealer 

18 Registration No. ARD 214292, issued to Ashton, Casella and Associates, Inc., Kenneth Ashton -

[9 President, doing business as Pacific Smog; 

20 2. Revoking, suspending, or placing on probation any other automotive repair dealer 

2 [ registration issued to Ashton, Casella and Associates, Inc., Kenneth Ashton - President; 

22 3. Revoking or suspending Smog Check Test Only Station License Number TC 214292, 

23 issued to Ashton, Casella and Associates, Inc., Kenneth Ashton - President, doing business as 

24 Pacific Smog; 

25 4. Revoking or suspcnding any additional license issued to Ashton, Case[la and 

26 Associates, Inc., Kerllleth Ashton - President under Chapter 5 ofthe Hcalth and Safcty Code. 

27 pursuant to Health and Safcty Code section 44072.8; 

28 
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8. Ordering Ashton, Casella and Associates, Inc. to pay the Director of Consumer 

2 Affairs the reasonable costs of the investigation and enforcement of this case, pursuant to Code 

3 section 125.3; and, 
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22 
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28 

9. Taking such other and fUl1her action as deemed necessary and proper. 

DATED: !&/'/ I ~ U/t 

SF2014407681 
PACIFIC SMOG AMENDED ACC.docx 

PATRICK DORAIS 
Chief 
Bureau of Automotive Repair 
Department OfCollsumer Affairs 
State of California 
Complainant 
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