BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

FORTUNA HOLDINGS, INC. Case Nos. 79/14-88; 77/14-53
dba MEINEKE CAR CARE CENTER

VIVIAN C. YUNG, PRESIDENT OAH Nos. 2014051088;

1525 Holiday Lane #B 2014060741

Fairfield, CA 94534

3336 N. Texas Street #J-305
Fairfield, CA 94533

Automotive Repair Dealer Registration No.
ARD 241176

Smog Check Station License No. RC 241176
and

FORTUNA HOLDINGS, INC.

dba MEINEKE CAR CARE CENTER
VIVIAN C. YUNG, PRESIDENT
1355 Santa Rosa Avenue

Santa Rosa, CA 95404

Mailing Address
145 Plaza Drive #207-323
Vallejo, CA 94591

Automotive Repair Dealer Registration No.
ARD 268426

Respondent.

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby accepted and
adopted as the Decision of the Director of the Department of Consumer Affairs in the above-
entitled matter.

The suspension of Automotive Repair Dealer Registration No. ARD 241176, Automotive
Repair Dealer Registration No. ARD 268426, and Smog Check Station License No. RC 241176
shall commence on the effective date of this Decision.

This Decision shall become effective ?}(f eibiér +, S0 (.
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DATED: M\ vor 0\ o M e 0

' TAMARA COLSON
Assistant General Counsel
Department of Consumer Affairs




KAMALA D. HARRIS

Attorney General of California

FRANK H. PACOE

Supervising Deputy Attorney General

NICHOLAS TSUKAMAKI

Deputy Attorney General

State Bar No. 253959 .
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-1188
Facsimile: (415) 703-5480
E-mail: Nicholas. Tsukamaki@doj.ca.gov

Attorneys for Complainant
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IT IS HEREBY STIPULATED AND AGREED by and between the parti¢s to the above-

entitled proceedings that the following matters are true:
PARTIES

I.  Patrick Dorais (Complainant) is the Chief of the Bureau of Automotive Repair
(Bureau). He brought this action solely in his official capacity and is represented in this matter by
Kamala D. Harris, Attorney General ot the State of California, by Nicholas Tsukamaki, Deputy
Attorney General.

2. Respondent Fortuna Holdings, Inc., dba Meineke Car Care Center, Vivian C. Yung,
President (Respondent) is represented in this proceeding by attorney William Ferreira, whose
address is: Automotive Defense Specialists, 582 Market St., Ste. 1608, San Francisco, CA 94104,

3. On or about September 20, 2005, the Bureau issued Automotive Repair Dealer
Registration No. ARD 24’] 176 to Respondent. The Automotive Repair Dealer Registration was
in full force and effect at all times relevant 1o the charges brought in Accusation No. 79/14-88 and
will expire on August 31, 2015, unless renewed.

4. On or about December 15, 2003, the Bureau issued Smog Check Station License No.
RC 241176 to Respondent. The Smog Check Station License was in full force and effect at all
times relevant to the charges brought in Accusation No. 79/14-88 and will expire on August 31,
20135, unless renewed.

3. On or about March 21, 2012, the Bureau issued Automotive Repair Dealer
Registration No. ARD) 268426 to Respondent. The Automotive Repair Dealer Registration was
in full force and effect at all times relevant to the charges brought in Accusation No. 77/14-53 and
will expire on March 31, 2015, unless renewed.

JURISDICTION

6.  Accusation No. 79/14-88 was filed before the Director of Consumer Affairs
(Director) for the Bureau and is currently pending against Respondent. The Accusation and all
other statutorily required documents were properly served on Respondent on January 27, 2014,

Respondent timely filed its Notice of Defense contesting the A ccusation,
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7. A copy of Accusation No. 79/14-88 is attached as exhibit A and incorporated herein
by reference.

8. Accusation No. 77/14-53 was filed before the Director for the Bureau and is currently
pending against Respondent. The Accusation and all other statutorily required documents were
properly served on Respondent on April 8, 2014. Respondent timely filed its Notice of Defense
contesting the Accusation.

9. A copy of Accusation No. 77/14-53 is attached as exhibit B and incorporated herein

by reference.

ADVISEMENT AND WAIVERS

10. Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in Accusation No. 79/14-88 and in Accusation No. 77/14-53. Respondent
has also carefully read, fully discussed with counsel, and understands the effects of this Stipulated
Settlement and Disciplinary Order.

11.  Respondent is fully aware of its legal rights in this matter, including the right to a
hearing on the charges and allegations in Accusation No. 79/14-88 and Accusation No. 77/14-53;
the right to be represented by counsel at its own expense; the right to confront and cross-examine
the witnesses against it; the right to present evidence and to testify on its own behalf; the right to
the issuance of subpoenas to compel the attendance of witnesses and the production of
documents; the right to reconsideration and court review of an adverse decision; and all other
rights accorded by the California Administrative Procedure Act and other applicable laws.

12.  Respondent voluntarily, knowingly, and inteliigently waives and gives up each and
every right set forth above,

CULPABILITY

13.  Respondent understands and agrees that the charges and allegations in Accusation
No. 79/14-88 and Accusation No. 77/14-53, if proven at a hearing, constitute cause for imposing
discipline upon Respondent’s Automotive Repair Dealer Registrations as well as Respondent’s

Smog Check Station License.
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14.  For the purpose of reselving Accusation No. 79/14-88 and Accusation No. 77/14-53
without the expense and uncertainty of further proceedings, Respondent agrees that, at a hearing,
Complainant could establish a factual basis for the charges in Accusation No. 79/14-88 and
Accusation No. 77/14-53, and that Respondent hereby gives up its right to contest those charges.

15.  Respondent agrees that its Automotive Repair Dealer Registrations and Smog Check
Station License are subject to discipline and Respondent agrees to be bound by the Director’s
probationary terms as set forth in the Disciplinary Order below.

CONTINGENCY

16.  This stipulation shall be subject to approval by the Director or the Director’s
designee. Respondent understands and agrees that counsel for Complainant and the staff of the
Bureau may communicate directly with the Director and staff of the Department of Consumer
Affairs regarding this stipulation and settlement without notice to or participation by Respondent
or its counsel. By signing the stipulation, Respendent understands and agrees that Respondent
may not withdraw its agreement or seck to rescind the stipulation prior to the time the Director
considers and acts upon it. If the Director fails to adopt this stipulation as the Decision and
Order, the Stipulated Settlement and Disciplinary Order shall be of no force or effect, except for
this paragraph, it shall be inadmissible in any legal action between the parties, and the Director
shall not be disqualified from further action by having considered this matter.

17.  The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including Portable Document Format
(PDF) and facsimile signatures thereto, shall have the same force and effect as the originals,

18.  This Stiputated Settlement and Disciplinary Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
It s}.:persedes any and all prior or contemporaneous agreements, understandings, discussions,
negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinary
Order may net be altered, amended, modified, supplemented, or otherwise changed except by a
writing executed by an authorized representative of each of the parties.
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19. In consideration of the foregoing admissions and stipulations, the parties agree that
the Director may, without further notice or formal proceeding, issue and enter the following

Disciplinary Order:

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Automotive Repair Dealer Registration No. ARD 241176,
Automotive Repair Dealer Registration No. ARD 268426, and Smog Check Station License No.
RC 241176 issued to Respondent Fortuna Holdings, Inc., dba Meineke Car Care Center, Vivian
C. Yung, President (Respondent) are revoked. However, the revocation is stayed and Respondent
is placed on probation for three (3) years on the following terms and conditions.

l.  Actual Suspension. Automotive Repair Dealer Registration No. ARD 241176 issued
to Respondent is suspended for three (3) days. Automotive Repair Dealer Registration No. ARD
268426 issued to Respondent is suspended for three (3) days. Smog Check Station License No.
RC 241176 issued to Respondent is suspended for three (3) days.

2, Obey All Laws, Comply with all statutes, regulations, and rules governing
automotive inspections, estimates, and repairs.

3. Post Sign. Post a prominent sign, provided by the Bureau, indicating the beginning
and ending dates of the suspension and indicating the reason for the suspension. The sign shall be
conspicuously displayed in a location open to and frequented by customers and shall remain
posted during the entire period of actual suspension.

4, Reporting. Respondent or Respondent’s authorized representative must report in
person or in writing as prescribed by the Bureau of Automotive Repair, on a schedule set by the
Bureau, but no more frequently than each quarter, on the methods used and success achieved in
maintaining compliance with the terms and conditions of probation.

5. Report Financial Interest, Within 30 days of the effective date of this action, report
any financial interest which any partners, officers, or owners of the Respondent facilities may
have in any other business required to be registered pursuant to section 9884.6 of the Business
and Professions Code.
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6.  Random Inspections., Provide Bureau representatives unrestricted access to inspect
all vehicles (including parts) undergoing repairs, up to and including the point of completion.

7. Jurisdiction. If an accusation is filed against Respondent during the term of
probation, the Director of Consumer Affairs shall have continuing jurisdiction over this matter
until the final decision on the accusation, and the period of probation shall be extended until such
decision.

8. Violation of Probation. Should the Director of Consumer A ffairs determine that
Respondent has failed to comply with the terms and conditions of probation, the Department may,
after giving notice and opportunity to be heard, suspend or revoke Automotive Repair Dealer
Registration No. ARD 241176, Automotive Repair Dealer Registration No. ARD 268426, and
Smog Check Station License No. RC 241176.

9. Cost Recovery. Payment to the Bureau of the full amount of cost recovery
($39,212.51) shall be payable in twenty-four (24} equal installments with the final payment due
twelve (12) months before the termination of probation. Failure to complete payment of cost
recovery within this time frame shall constitute a violation of probation which may subject
Respondent’s Automotive Repair Dealer Registration No. ARD 241176, Automotive Repair
Dealer Registration No. ARD 268426, and Smog Check Station License No. RC 241176 to
outright revocation. However, the Director or the Director’s Bureau of Automotive Repair
designee may elect to continue probation until such time as reimbursement of the entire cost
recovery amount has been made to the Bureau,
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ACCEPTANCE
! havce carcfully read the above Stipulfated Scttlement and Disciplinary Order and have fully
discussed it with my attorney, William Ferreira. [understand the stipulation and the effect it will
have on my Automotive Repair Dealer Registration No, ARD 241176, Automotive Repair Dealer
Registration No. ARD 268426, and Smog Check Station License No. RC 241176. Ienter into
this Stipulated Settiement and Disciplinary Order voluntanly, knowingly, and inteiligently, and

agree to be bound by the Decision and Order of the Director of Consumer Affairs.

DATED: 10/I0 [2014-

VIVIAN C. Y UNG

FORTUNA HOLDINGS, INC., dba MEINEKE CAR
CARE CENTER

Respondent

I have read and fully discussed with Respondent Fortuna Holdings, Inc., dba Meineke Car
Care Center, Vivian C. Yung, President, the terms and conditions and other matters contained in

the above Stipulated Setticment and Disciptinary Order. I approve its form and content.
o 4 e
DATED:  /_/r.//+/ W=/
‘ WILLIAM FERREIRA
Attomey for Respondent

e
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Director of Consumer A ffairs

Dated: Oo,(.obu. [0) 2.0[‘{ Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California
FRANK H. PACOE

Supervising Deputy Attorney General

W d }uxtg,v -
NICHOLAS TSUKAMAK]

Deputy Attorney General
Attorneys for Complainant

SF2013406446
41086644 .doc
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KaMALA D. HARRIS

Attorney General of California

FRANK H. PACOE

Supervising Deputy Attorney General

NICHOLAS TSUKAMAKI

Deputy Attorney General

State Bar No. 253959
453 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephene: (415) 703-1188
Facsimile: (415) 703-5480
E-rnail: Nicholas. Tsukamaki@doj.ca.gov

Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 741 / /8- 1

FORTUNA HOLDINGS, INC.

dba MEINEKE CAR CARE CENTER
VIVIAN C. YUNG, PRESIDENT ACCUSATION
1525 Holiday Lane #B
Fairfield, CA 94534

3336 . Texas Street #J-305
Fairfield, CA 94533

Automotive Repair Dealer Registration No.
ARD 241176

Smog Check Station License No. RC 241176

Respondent.

Complainant alleges:
PARTIES
! Patrick Dorais {Cemplainant) brings this Accusation sclely in his official capacity as
the Chief of the Bureau of Automotive Repair (Bureau), Department of Consumer Affairs.
2. Onorabout September 20, 2005, the Bureaw issued Automotive Repair Dealer
Registration Number ARD 241176 to Fortuna Holdings, Inc., dba Meineke Car Care Center,
Vivian C. Yung, Presidem'(Respondent). The Automotive Repair Dealer Registration was in full
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force and effect at all times reievant to the charges brought herein and will expire on August 31,
2014, unless renewed.

3 On or about December 15, 2003, the Bureau issued Smog Check Station License
Number RC 241176 to Respondent. The Smog Check Station License was in full force and effect
at all times relevant to the charges brought herein and will expire on August 31, 2014, unless
rencwed,

JURISDICTION

4. This Accusation is brought before the Director of Consumer Affairs (Director) for the
Bureau of Automotive Repair under the authority of the following laws. All section references
are to the Business and Professions Code (Code) unless otherwise indicated. |

5. Section 9884.13 of the Code provides, in pertinent part, that the expiration of a valid
registration shall not deprive the Director of jurisdiction to proceed with a disciplinary proceeding
against an autometive repair dealer or to render a decision temporarily or permanently
invalidating (suspending or revoking) a registration.

6. Section 118 of the Code states:

The suspension, expiration, or forfeiture by operation of law of a license issued by
a board in the department, or its suspension, forfeiture, or cancellation by order of
the hoard ar by order of a court of law, or its surrender without the written consent
of the board, shall not, during any period in which it may be renewed, restored,
reissued, or reinstated, deprive the board of its authority to institute or continue a
disciplinary proceeding against the licensee upon any ground provided by law or to
enter an order suspending or revoking the license or otherwise taking disciplinary
action against the licensee on any such ground.

STATUTORY PROVISIONS

7. Section 9884.7 of the Code states, in pertinent part:

(a) The director, where the automotive repair dealer cannet show there was a bona
fide error, may refuse to validate, or may invalidate temporarily or permanently, the
registration of an automotive repair dealer for any of the following acts or
omissions related to the conduct of the business of the automotive repair dealer,
which are donc by the automotive repair dealer or any automotive technician,
employee, partner, officer, or member of the automotive repair dealer. -

I
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(1} Making or authorizing in any manner or by any means whatever any statement
written or oral which is untrue or misleading, and which is known, or which by the
exercise of reasonable care should be known, to be untrue or misteading.

(3) Failing or refusing to give to a customner a copy of any document requiring his or
her signature, as soon as the customer signs the document.

(4)y Any other conduct which constitutes fraud.

(6) Failure in any material respect to comply with the provisions of this chapter [the
Automotive Repair Act (Bus, & Prof. Code, § 9880, et seq.)] or regulations adopted
pursuant to it.

(¢} Notwithstanding subdivision (b), the director may refuse to validate, or may
invalidate temporarily or permanently, the registration for all places of business
operated in this state by an automotive repair dealer upon a finding that the
automotive repair dealer has, or is, engaged in a course of repeated and willful
viclations of this chapter, or regulations adopted pursuant to it.

(7) Any wiliful departure from or disregard of accepted trade standards for good

and workmanlike repair in any material respect, which is prejudicial to another

without consent of the owner or his or her duly authorized representative.

8. Section 9884.9, subdivision (2) of the Code states, in pertinent part: “The automotive
repair dealer shall give to the customer a written estimated price for labor and parts necessary for
a specific job. . .."”

REGULATORY PROVISIONS

9.  California Code of Regulations, title 16, section 3353 states, in pertinent part:

No work for compensation shall be commenced and no charges shall accrue
without specific authorization from the customer in accordance with the following
requirements:

(a) Estimate for Parts and Labor. Every dealer shall give to each customer a written
estimated price for parts and labor for a specific job.

10.  California Code of Regulations, title 16, seetion 3371 states, in pertinent part: “No
dealer shall publish, utter, or make or cause to be published, uttered, or made any false or

!
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misleading statement or advertisement which is known to be false or misleading, or which by the
exercise of reasonable care should be known 1o be false or misleading. . . .7

11.  California Code of Regulations, title 16, section 3373 states:

No automotive repair dealer or individual in charge shall, in filling out an estimate,
invoice, or work order, or record required to be maintained by section 3340.15(f)
of this chapter, withhold therefrom or insert therein any statement or information
which will cause any such document to be false or misleading, or where the
tendency or effect thereby would be to mislead or deceive customers, prospective
customers, or the public.

COSTS
12, Section {25.3 of the Code provides, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a vielation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case, with failure of the ficentiate 10 comply subjecting the license to not being
renewed or reinstated. If a case settles, recovery of investigation and enforcement costs may be

tacluded in a stipulated settlement.

UNDERCOVER OPERATION #1 — January 3-14, 2013

3. Between January 3 and 14, 2013, Bureau employees performed an undercover
operation at the subject facility using a 1990 Chevrolet. Prior to initiating the undercover
operation, Bureau personnel had inspected and documented the Chevrolet. The only repairs
needed for the vehicle to be safely driven were the replacement of the vehicle’s Exhaust Gas
Recircuiation (EGR) valve and front brake pads.

4. Onorabout January 3, 2013, a Bureau undercover operater drove the Chevrolet to the
subject facility and spoke with an employee by the name of Eric. The operator requested that the
facility determine why the vehicle’s brake light was coming on and why the vehicle was running
rough. Eric generated some paperwork and asked the operator to sign it. The operator signed the
paperwork but did not receive a copy of what he had signed. Eric then told the operator thal he
would contact him later with an update on the vehicle.

fid
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15, Onorabout January 4, 2013, the operator calied the facility and spoke with Eric
about the status of the Chevrolet. Eric informed the operator that the front brakes needed to be
replaced and the brake fluid needed to be flushed. Eric stated that the cost of the repairs was
$533.70. The operator authorized the repairs and agreed to pay an additional $118 to continue
further diagnosis.

6. Onorabout January 9, 2013, the operater spoke with Eric who told the operator that
the Chevrolet's Powertrain Contro] Module (PCM) needed to be replaced. The operator
authorized the replacement of the vehicle’s PCM.

17.  Onorabout January 10, 2013, the operator called the facility and spoke with Eric
about the status of the repairs. Eric told the operator that the vehicle drove fine and the idle
problems were gone and had been corrected.

18.  On orabout January 14, 2013, the operator returned to the facility to pick up the
Chevrolet. The operator spoke with Eric who informed the operator that the vehicle was working
okay. The operator paid Eric $1,289.40 for the repairs and received invoice (S D

9. Upen re-inspection of the Chevrolet, a Bureau representative determined that the
vehicle stili idled rough while in gear or neutral. The Bureau representative also determined that
the vehicle’s EGR valve had not been replaced, but that the vehicle’s Electronic Contrei Module
(ECM) and throttle body gasket had been replaced as invoiced. The replacement of the vehicle’s
ECM and throttle body gasket was not necessary. The vehicle still ran rough at idle because the
defective EGR valve had not been replaced. The representative inspected the vehicle’s brakes
and rotors and determined that the front brakes had been replaced and the front brake rotors
machined as invoiced. The front brake shoe outboard tabs, however, were not ¢clinched to lock
the pads in place as per the manufacturer’s procedures. Also, the front brake rotors were not in
need of machining.

20.  Bureau personnel determined that Respondent’s facility charged the operator $789,49
in unnecessary parts and labor. The costs paid for these unnecessary parts and labor are shown in
Table #1 below,

1if
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TABLE #1

!
Description Parts Cost Service/installation labor cost

Throttle body gasket | $29.99 $82.60

PCM £449.99 $153.40

Machine brake rotors $32.00

Tax $41.51

Total Parts $479.98

Total Labor $268.00

Total Fraud $789.49

FIRST CAUSE FOR DISCIPLINE
{Untrue and/or Misleading Statements)

21.  Respondent’s registration is subject to discipline under section 9884.7, subdivisions
(2)(1) and/or (a)(6) of the Code and California Code of Regulations, title 16, sections 3371 and
3373, in that Respondent made or authorized statements that it knew or in the exercise of
reasonable care should have known to be untrue and/or misleading, as follows:

a. Respondent’s emplovece told the Bureau’s operator that the Chevrolet needed certain
parts and/or repairs that were not necessary.

b.  Respondent’s emplayee told the Bureau’s operator that the Chevrolzt drove fine and
the idle problems were gone when this was not true,

c. Respondent’s employece listed on the invoice for the repairs to the Chevrolet certain
parts and repairs that were unnecessary.

SECOND CAUSE FOR DISCIPLINE
(Failure to Provide Customer with Written Estimate)

22, Respondent’s registration is subject to discipline under section 9884.7, subdivisions

(a)(3) and/or (a)(6), and/or section 9884.9, subdivision (a) of the Code and Celifornia Code of

Regulations, title 16, section 3353, subdivision (a), in that Respondent faifed to provide the
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Bureau’s operator with a written estimated price for parts and labor for the work to be done on the
Chevrolet.
THIRD CAUSE FOR DISCIPLINE
(Fraud)

23. Respondent’s registration is subject to discipline under section 9884.7, subdivisions
(a)}(4) and/or (a)(6) of the Code in that Respondent committed acts constituting fraud by accepting
payment for the installation of an Electronic Control Module and a throttle body gasket and the
machining of the Chevrolet’s front brake rotors, even though those parts were not in need of
replacement or repair.

FOURTH CAUSE FOR DISCIPLINE
(Failure to Comply with Accepted Trade Standards)

24, Respondent’s registration is subject to discipline under section 9884.7, subdivisions
(a)(7) and/or (2)(6) of the Code in that Respondent willfully departed from and/or disregarded
accepted trade standards for good and workmanlike repair in that Respondent (1) failed to replace
the vehicle’s Exhaust Gas Recirculation valve; and (2) failed to clinch the front brake pad

outboard tabs to lock the pads in place as per the manufacturer’s procedures.

UNDERCOVER OPERATION #2 — April 9-10, 2013

25.  Between April 9 and 10, 2013, Bureau employees performed an undercover operation
at the subject facility using a 2000 Chevrolet. Prior to initiating the undercover operation, Bureau
personnel had inspected and documented the Chevrolet. A Bureau representative removed the
vehicle's fuel pressure regulator and installed a marked fucl pressure regulator that he had
modified to lower the fuel pressure 20 pounds per square inch (PS1) below specifications, making
the fuel pressure 40 PSI with the key on engine off. This condition caused the vehicle’s
malfunction indicator light (MIL) to turn on. The only repair needed to correct the MIL “on™
condition was the replacement of the fuel pressure regulator.

26.  Onorabout April 9, 2013, a Bureau undercover operator drove the Chevrolet to the

subject facility and spoke with an employee named David. The operator requested that the
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faciiity determine why the vehicle’s check engine light was on. David generated some paperwork
and asked the operator to sign it. The operator signed the paperwork but did not receive a copy of
what he had signed. David then told the operator that he would contact him later with an update
on the vehicle,

27. Later in the day on April 9, 2013, the operator called the facility and spoke with an
employce named Eric about the status of the repairs to the Chevrolet. Eric informed the operator
that the vehicle’s fuel filter and fuel pump needed replacement, and that the cost of these two
ttems was $338.08. The operator authorized these repairs.

28. Later in the day on Aprit 9, 2013, the operator called the facility and spoke with an
employee named Eric who told the operator that the vehicle was ready to be picked up. The
operator asked Eric if the vehicle's fuel pressure was okay now. Eric informed the operator that
the fuel pressure had been tested and found to be okay.

29, Onorabout April 10, 2013, the operator returned to the facitity to pick up the
Chevrolet. The operator paid the facility $938.08 for the repairs and received invoice (D

30.  Upon re-inspection of the Chevrolet, a Bureau representative determined that the
vehicle’s fuel pressure was still below specification at 40 PSI. initially, the representative noticed
that the vehicle’s MIL was no longer illuminated. After driving the vehicle for five miles,
however, the representative noticed that the MIL illuminated. The representative inspected the
fuel return line and found that the line had not been accessed, which is nccessary to properly
diagnose the fuel supply system. The representative also removed the fuel tank and determined
that the fuel pump and fuel filter had been replaced as invoiced. The vehicle’s previous fuel
pump and fuel filter were new, in good working condition, and did not necd replacing,

31. Bureau personnel determined that Respondent’s facility charged the operator $938.08
in unnecessary parts and labor. The costs paid for these unnecessary parts and labor are shown in
Table #2 below.

i
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TABLE #2

Description Parts Cost Service/installation labor cost
Remove install fuel $453.40 1 $413.00

pump

Fuel filter $29.99

Tax 341.69

Tatal Parts | $483.39

Tatal Labor F413.00

Total Fraud $938.08

FiFTH CAUSE FOR DISCIPLINE
(Untrue and/or Misleading Statements)

32, Respondent’s registration is subject to discipline under section 9884.7, subdivisions
{a)y() and/or (2)(6) of the Code and California Code of Regulations, title 16, sections 3371 and
3373, in that Respondent made or authorized statements that it knew or in the exercise of
reasonable care should have known to be untrue and/or misleading, as follows:

a. Respondent’s emplovee told the Bureau’s operator that the Chevrolet needed certain
parts and/or repairs that were not necessary.

b.  Respondent’s employee told the Bureau’s operator that the Chevrolet’s fuel pressure
was okay when this was not true,

c. Respondent’s employee listed on the inveice for the repairs to the Chevrolet certain
parts and/or repairs that were unnecessary.,

SIXTH CAUSE FOR DISCIPLINE
(Failure to Provide Customer with Written Estimate)

33.  Rcspondent’s registration is subject to discipline under section 9884.7, subdivisions

(a)(3) and/or {a)(6), and/or section 9884.9, subdivision (a) of the Code and California Code of

P
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Regulaticns, title 16, section 3353, subdivision (a), in that Respondent failed to provide the
Bureau’s operator with a written estimated price for parts and labor for the work to be done on the
Chevrolet,
SEVENTH CAUSE FOR DISCIPLINE
{Fraud)

34, Respondent’s registration is subject to discipline under section 9884.7, subdivisions
(a)(4) and/or (a)(6) of the Code in that Respondent committed acts constituting fraud by accepting
pavment for the installation of a fuel pump and a fuel filter, even though those parts were not in
need of replacement.

EIGHTH CAUSE FOR DISCIPLINE
(Failure to Comply with Accepted Trade Standards)

35. Respondent’s registration is subject to discipline under section 9884.7, subdivisions
(a)(7) and/or (a)(6) of the Code in that Respondent willfully departed from and/or disregarded
accepted trade standards for good and woerkmanlike repair in that Respondent (1) failed to correct
the Chevrolet’s fuel pressure problem; and (2) failed to access the Chevrelet’s fuel return line in

order to properly diagnose the vehicle’s fuel supply system.

UNDERCOVER OPERATION #3 — April 24-May 7, 2013

36, Between Aprit 24 and May 7, 2013, Bureau employees performed an undercover
operation at the subject facility using a 1993 Honda, Prior fo initiating the undercover operation,
Bureau persannel had inspected and documented the Honda. A Bureau representative removed
the vehicle’s engine valve cover and misadjusted dboth of the number four cytinder exhaust vaives.
This condition created a misfire on cylinder number four, resulting in a noticeable rough running
engine, especially at idle. The only repair needed to correct the vehicle™s engine misfire condition
was the adjustment of the number four cylinder exhaust valves.

37.  Onorabout April 24, 2013, a Burcau undercover operator drove the Honda to the
subject facility and spoke with an employee named Eric. The operator requested that the facility

determine why the vehicle’s engine was running rough. Eric generated some paperwork and

10
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asked the operator to sign it. The operator signed the paperwork but did not receive a copy of
what he had signed. Eric then told the operator that he would contact him later with an update on
the vehicle,

38.  Later in the day on April 24, 2013, Eric left a message on the operator’s cell phone
stating that the facility recommended replacing the ignition wires, spark plugs, and the distributor.
According to Eric, the cost to replace these itenis would be $848.73.

39.  On orabout April 25, 2013, the operator called the facility to get an update on the
status of the repairs to the Honda. An employee named David told the operator that the vehicle's
spark plugs, spark plug wires, and distributor needed to be replaced, and that the cost to replace
these items would be abour $890. The operator asked David if that was all the vehicle needed, to
which David replied “yes.” The operator then autherized the repairs.

40.  Onorabout April 29, 2013, the cperator called the facility and spoke with an
employee named Eric regarding the status of the Honda. Eric informed the operator that the
facility had replaced the recommended parts and the vehicle was stitl running rough. Eric now
recommended removing the vehicle’s cylinder head and sending it to a machine shop and
replacing the gaskets. Eric said that the cost would be around §1,600. The operator later
authorized these repatrs.

41, Onorabout April 30, 2013, Eric lefi a message on the operator’s cell phone stating
that the vehicle’s cylinder head was under “spec.” could not be machined, was “shot.” and needed
to be replaced. Eric stated that the new cost to replace the cylinder head would be $2,851.95.
The operator later authorized the replacement of the cylinder head.

42, Onor ghout May 7, 2013, the operator returned to the faciiity to pick up the Honda.
While at the facility, the operator met with Eric who told the operator that the facility had
adjusted the vehicle’s vaives and road-tested the vehicle, and (hat the vehicle was running fine.
The operator paid Eric $2,851.93 for the repairs and received invoice (D

43.  Upon re-inspcction of the Honda, 2 Bureau representative determined that the
vehicle’s distributor, distributor cap, rotor, spark plugs, and spark plug wires had been replaced as

inveiced. The replacement of the distributor, distributor cap, rotor, spark plugs, and spark plug
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wires, however, was not necessary. Invoice (Sl s:ates: “Found weak spark on cylinder #4
caused by faulty distributor.”™ This statement is not true, in that the vehicle’s distributor was in
good working condition and not in need of replacement. Invoice (D also states:
“Recommend replacing ignition wires aﬁd spark plugs with a new distributor {complete unit).”
This repair was not necded to correct the engine misfire condition. Invoice (D states:
“Remove cylinder head and send out to machine shop for valve job.” This operation was not
needed to correct the vehicle’s engine misfire condition. Invoice (NI further states: “Cylinder
head assembly (rebuilt).” A cylinder head assembly was not needed to correct the vehicle’s
engine misfire condition. The Bureau representative determined that a new cylinder head gasket
had been installed in the vehicle. The instaliation of a cylinder head gasket was not necessary.
44, Bureau personnel determined that Respondent’s facility charged the operator $719.51
in unnecessary parts and labor. The costs paid for these unnecessary parts and labor are shown in

Table £3 below,

TABLE #3
Description Parts Cost Service/installation labor cost
Distributer $419.73 S$018.00
| Ignition wires $100.56 L o
Spark plugs (4) $33.44 )
Tax $47.78
Total Parts $553.73
Total Labor $118.00
Total Fraud $719.51

NINTH CAUSE FOR DISCIPLINE
{(Untrue and/or Misleading Statements)
45.  Respondent’s registration is subject to discipline under section 9884.7, subdivisions

(a)(1) and/or {a){6) of the Code and California Code of Regulations, title 16, sections 3371 and

—
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3373, in that Respendent made or authorized statements that it knew or in the exercise of
reasonable care should have known to be untrue and/ar misleading, as follows:

a. Respondent’s emplayee told the Bureau’s operator that the Honda needed certain
parts and/or repairs that were not necessary,

b.  Respondent’s employee listed on the invoice for the repairs to the Honda certain parts
and/or repairs that were unnecessary,

TENTH CAUSE FOR DISCIPLINE
(Failure to Provide Customer with Written Estimate)

36.  Respondent’s registration is subject to discipline under section 9884.7, subdivisions
{2)(3) and/ar (a)(5), and/or section 9884.9, subdivision (a) of the Code and California Code of
Regulations, title 16, section 3353, subdivision (a), in that Respondent failed to provide the
Bureau’s operator with a written estimated price for parts and labor for the work to be done on the
Honda.

ELEVENTH CAUSE FOR DISCIPLINE
(Fraud)

47. Respondent’s registration is subject to discipline under section 9884.7, subdivisions
(2)(4) and/or (a)(6) of the Code in that Respondent committed acts constituting fraud by aceepting
payment for the installation of a distributor, ignition wires, and spark plugs, even though those
parts were not in need of replacement.

TWELFTH CAUSE FOR DISCIPLINE
(Failure to Comply with Accepted Trade Standards)

48. Respondent’s registration is subject to discipline under section 9884.7, subdivisians
{a)(7) and/ar (2)(6) af the Code in that Respondent willfully departed frem and/or disregarded
accepted trade standards for gaod and workmanlike repair in that Respondent failed to properly
correct the [{onda’s engine misfire condition.

{74
{1/
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PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Director of Consumer Affairs issue a decision:

. Revoking or suspending Automotive Repair Dealer Registration Number ARD
241176 issued to Fortuna Holdings, Inc., dba Meineke Car Care Center, Vivian C. Yung.
President (Respondeat);

2. Revoking or suspending Smog Check Station License Number RC 241176 issued to
Respondent;

3. Ordering Respondent to pay the Bureau of Automotive Repair the reasonable costs of
the investigalion and enforcement of this case pursuant to Business and Professions Code section
125.3;

4. Taking such other and further action as deemed necessary and proper.

DATED: \jzhkﬂfj 7—‘{,(20/7/ W%Eﬂa%

PATRICK DORAIS

Chief

Bureau of Automotive Repair
Department of Consumer Affairs
State of Califormiza

Complainant

SF2013406446

.
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KAMALA D, HARRIS

Attorney General of California

FrRANK H. PACOE

Supervising Deputy Attorney General

NICHOLAS TSUKAMAKI

Deputy Attorney Generzl

State Bar No. 233959
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: {415) 703-1138
Facsimile: (415) 703-5480
E-mail: Nicholas. Tsukamaki@doj.ca.gov

Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. "{r{ / ]4’ ’5.5/

FORTUNA HOLDINGS, INC.

dba MEINEKE CAR CARE CENTER
VIVIAN C. YUNG, PRESIDENT ACCUSATION
1355 Santa Rosa Avenue
Santa Roesa, CA 95404

Mailing Address
145 Plaza Drive #207-323
Vallejo, CA 94591

Automotive Repair Dealer Registration No.
ARD 268426

Respondent.

Complainant alleges:
PARTIES
I. Patrick Dorais (Complainant) brings this Accusation solely in his official capacity as
the Chief of the Bureau of Automotive Repair (Bureaur), Department of Consumer A ffairs.
2. Onorabout March 21, 2012, the Burcau issued Automotive Repair Dealer

Registeation Number ARD 268426 to Fortuna loldings, Inc., dba Meineke Car Care Center,

Vivian C. Yung, President (Respondent). The Automotive Repair Dealer Registration was in full
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force and effect at all times relevant to the charges brought herein and will expire on March 31,

2013, unless renewed.
JURISDICTION

3. This Accusation is brought before the Director of Consumer Affairs (Director) for the
Bureau of Automotive Repair under the authority of the following laws. All section references
are to the Business and Professions Code {Code) unless otherwise indicated.

4. Section 9884.13 of the Code provides, in pertinent part, that the expiration of a valid
registration shall not deprive the Director of jurisdiction to proceed with a disciplinary proceeding
against an automotive repair dealer or to render a decision temporarily or permanently
invalidating (suspending of revoking) a registration.

5. Section 118 of the Code states:

The suspension, expiration, or forfeiture by operation of law of a license issued by

a board in the department, or its suspension, forfeiture, or cancellation by order of

the board or by order of a court of law, or its surrender without the written consent

of the board, shall not, during any period in which it may be renewed, restored,

raissued, or reinstated, deprive the board of its authority to institute or continue a
disciplinary proceeding against the licensee upon any ground provided by law or to

enter an order suspending or revoking the license or otherwise taking disciplinary
action geainst the licensee on any such ground.

STATUTORY PROVISIONS

6. Section 9884.7 of the Code states, in pertinent part:

(a) The director, where the automotive repair dealer cannot show there was a bona
fide error, may refuse to validate, or may invalidate temporarily or permanently, the
registration of an avtomotive repair dezler for any of the following acts or
omissions related to the conduct of the business of the automotive repair dealer,
which are done by the automotive repair dealer or any automotive technician,
employee, partner, officer, or member of the autometive repair dealer.

(1) Making or authorizing In any manaer or by any means whatever any statement

written or oral which is untrue or misleading, and which is known, or which by the
exercise of reasonable care should be known, to be untrue or misleading.

(3) Failing or refusing to give to a customer a copy of any document requiring his or
her signature, as soon as the customer signs the document.

(4} Any ather conduct which vonstitutes fraud.

ACCUSATION




(6) Failure in any material respect to comply with the provisions of this chapter [the
Automotive Repair Act (Bus. & Prof, Code, § 9880, et seq.)] or regulations adopted
pursuant to it.

(c} Notwithstanding subdivision (b). the director may refuse to vahidate, or may
invalidate temporarily or permanently. the registration for all places of business
operated in this state by an automotive repair dealer upon e finding that the
automotive repair dealer has, or Is, engaged in a course of repeated and willful
violations of this chapter, or regulations adopted pursuant to it.

7. Section 9884.9, subdivision (a) of the Code stztes, in pertinent part: “The automotive
repair dealer shall give to the customer a written estimated price for labor and parts necessary for
a specific job. .. .7

REGULATORY PROVISIONS

8. California Code of Regulations, title 16, section 3353 states, in pertinent part:

No work for compensation shall be commenced and no charges shall accrue
without specific authorization from the customer in accordance with the following
reguirements:

(a) Estimate for Parts and Labor. Every dealer shall give to each customer a written
estimated price for parts and labor for a specific ioh.

9.  California Code of Regulations. title 16, section 3371 states, in pertinent part: “No
dezler shall publish, utter, or make or cause to be published, uttered, or made any false or
misleading statement or advertisement which is known to be false or misleading, or which by the
exercise of reasonable care should be known to be false or mislcading. .. .7

10. Califomia Code of Regulations, title 16, seetion 3373 slates

No antemotive repair dealer or individual in charge shall, in fitling out an estimate,
invoice. or work order, or record required to be maintained by section 3340.15(f)
of this chapter, withhold therefrom or insert therein any statement or information
which will cause any such document to he faise or misleading. or where the
tendency or effect thereby would be to mislead or deceive customers. prospective
customess, or the public.

SCCLISATION




COSTS

11, Section 125.3 of the Code provides, in pertinent part, that the Board may request the
administrative law judge to direct a lieentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case, with failure of the licentiate to comply subjecting the license to not being
renewed or reinstated. If a case scttles, recovery of investigation and enforcement costs may be
included in a stipulated settlement.

| FACTUAL BACKGROUND

12. Between August 13 and 15, 2013, Burezsu employees performed an undercover
operation at the subject facility using a 2002 Dodge. Prior to injtiating the undercover operation,
a Bureau employee inspected and documented the Dodge. The only repairs needed for the Dodge
to be safely driven were the replacement of the vehicle's front brake pads and Oxygen Sensor
Downstream Relay.

13.  Onorabout August 13, 2013, & Bureau undercover operator drove the Dodge to the
subjcct facility and spoke with an employee by the name of Lance. The operator requested that
the facility determine why the vehicle’s check engine light was on and check the overall condition
of the vehicle. Lance generated some paperwork and instructed the operator to sign it. The
OPEHALOT sl LR papenwolh DUL U D0 rectlve a copy 01 Wha e had signed. Lance did nol
inform the operator of the cost of the inspection. Lance told the operator that he would call the
operator once the facility had inspeeted the vehicle.

4. Later in the day on August 13, 2013, the operator received a voice message from
Lance. The operator then called the subject facility and spoke with Lance. Lance informed the
operator that the front brake pads, brake rotors, and rear shacks needed to be replaced. Lance
also informed the operator that one of the vehicle’s oxygen sensors may need to be replaced. The
operator atthorized the repairs.

5. Onorabout August 15,2013, the operator returned to the facility tn pick up the

Dodlee., The aperator paid Lance $1.376.20 for the repaizs and received invoice (D

SEp—

ACCUSATION



imbwrot
Highlight


16. A Bureau representative later inspected the Dodge and invoice (i and
determined the following:

a.  The faeility replaced the vehicle’s front brake rotors. The vehicle’s front brake
rotors, however. were in good working condition and did not need to be replaced.

b, The facility replaced the vehicle’s bank one oxygen sensor two. That sensor,
however. was in good working condition and did not need to be replaced.

C. nvoice (D ists a charge for an “accessory Keep Alive relay.” The Dodge does
not have an Accessory Keep Alive Relay.

d.  The facility replaced the vehicle’s front and rear shocks. The Dodge’s front and rear
shocks, however, were in good working eondition and did not need to be replaced.

17. Burcau personnel determined that Respondent’s facility charged the operator
$1,140.46 in unnecessary parts and labor. The costs paid for these unnecessary parts and Jabor
are shown in Table #! below,

Iy
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TABLE #1

Description Parts Cost Service/installation cost
FBrake rotors (2) $239.90 ] none

($119.95 each)

Oxvygen sensor () $148.38 $54.40

Front shocks (2) $197.24 $106.20

($58.62 each)

Rear shocks (2) $191.92 $94.40
L($95‘96 each) <
—
Tax $68.02
|
Total Parts $777.44
Total Labor $265.00
Total Fraud S1,140.46

FIRST CAUSE FOR DISCIPLINE
{Untrue and/or Misleading Statements)

8. Respondent’s registration is subject to discipline under section 9884.7, subdivisions
{a)(1) and {a)(6) of the Code, and California Code of Reguiations, title 16, sections 337! and
3373, in that Respondent made or authorized statements that it knew or in the exercise of
reasonable care should have known to be untrue and/or inisleading. as follows:

a. Respondent’s employee toid the Bureau’s operator that the Dodge needed certain
parts and/or rcpairs that were not necessary.

b.  Respondent’s employee listed on the invoice for the repairs to the Dodge certain parts

and repairs that were not necessary,
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SECOND CAUSE FOR DISCIPLINE
(Failure to Provide Customer with Written Estimate}

19.  Respondent’s registration is subject to discipline under section 9884.7, subdivisions
(a)(3) and (a)(6), and/or section 9884.9, subdivision (a) of the Code, and California Code of
Regulations, title 16, section 3353, subdivision (a), in that Respondent failed to provide the
Bureau's operator with a written estimated price for parts and labor for the work to be done on the
Dodge.

THIRD CAUSE FOR DISCIPLINE
{Fraud)

20. Respondent’s registration is subject w0 discipline under section 9884.7, subdivisions
(a)(4) and (a)(6) of the Code in that Respondent committed acts constituting fraud by accepting
payment for the installation of two (2) front brake rotors, one (1) bank one oxygen sensor two,
two (2) front shocks, and two (2) rear shocks, even though those parts were not in need of
replacement.

OTHER MATTERS

21. Pursuant to section 9884.7, subdivision () of the Code, the Director may suspend.
revoke, or place on probation the registrations for ail places of business operated in this state by
Fortuna Holdings, Inc., dba Meineke Car Care Center, Vivian C. Yung, President, upon a finding
that it has, or is, engaged in a course of repeated and wiliful vielations of the laws and regulations
pertaining to an automotive repair dealer.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Dircctor of Consumer Affairs issue a decision:

I Revoking or suspending Automotive Repair Dealer Registration Number ARD
268426 tssued to Fortuna Holdings, Ine., dba Meineke Car Care Center, Vivian C. Yung,
President {Respondent);

2. Revoking. suspending. or placing on probation anv other automotive repair deafer

registration issued to Respondent;
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3. Ordering Respondent to pay the Bureau of Automotive Repair the reasonable costs of
the investigation and enforcement of this case pursuant to Business and Professions Code section
125.5;

4, Taking such other and further action as deemed necessary and proper.

DATED: /420/4‘2 Za/j{ %%&74,_,

PATRICK DORAIS

Chief

Burcau of Automotive Repair
Department of Consumer Affairs
Stete of California

Complainant

SF2G14407175
40930170.docx
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BEFORE THE ,
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case Nos. 79/14-88; 77/14-33

FORTUNA HOLDINGS, INC. OAH Nos. 2014051088; 2014060741
dba MEINEKE CAR CARE CENTER
VIVIAN C. YUNG, PRESIDENT

1525 Holiday Lane #B

Fairfield, CA 94534

3336 N. Texas Street #J-305
Fairfield, CA 94533

Automotive Repair Dealer Registration No.
ARD 241176

Smog Check Station License No, RC 241176

and

FORTUNA HOLDINGS, INC.

dba MEINEKE CAR CARE CENTER
VIVIAN C. YUNG, PRESIDENT

1355 Santa Rosa Avenue

Santa Rosa, CA 95404

Mailing Address
145 Plaza Drive #207-323
Vallejo, CA 94591

Automotive Repair Dealer Registration No.
ARD 268426

Respondent.
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