BEFORE THE DIRECTOR OF THE
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OAH No. 2021120681
DECISION
The attached Proposed Decision of the Administrative Law Judge is hereby

accepted and adopted by the Director of the Department of Consumer Affairs as

the Decision in the above-entitled matter.

This Decision shall be effective on Auﬁus-.l q K FAO0Q p=

ITISSO ORDERED this £ A day of Q,U,.,.,_, , 2022.

/e

GRACE ARUPO RODRIGUEZ
Assistant Deputy Director

Legal Affairs Division
Department of Consumer Affairs




BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition to Revoke

Probation Against:

A & A ALL PRO AUTO REPAIR; IGNACIO ANDRADE, OWNER,

 Respondents
Agency Case No. 77/21-3532

OAH No. 2021120681

PROPOSED DECISION

Sean Gavin, Administrative Law Judge, Office of Administrative Hearings (OAH),
State of California, heard this matter by videoconference on April 18, 2022, from

Sacramento, California.

Brent O, Jex, Deputy Attorney General (DAG), represented Patrick Dorais

(complainant), Chief, Bureau of Automotive Repalir (Bureau or BAR), Department of

- Consumer Affairs.

William Ferreira, Attorney at Law, represented respondents A & A All Pro Auto
Repair and Ignacio Andrade (collectively, “respondent”), who was present at the

hearing.




Evidence was received, the record was closed, and the matter was submitted for

decision on April 18, 2022.

FACTUAL FINDINGS

Resp’ondent"s License and Disciplinary History

1. Between 2003 and 2010, the Bureau issued respondent the following
licenses: on an unspecified date in 2003, Automotive Repair Dealer (ARD) registration
number 227686; on October 4, 2007, smog check station license number RC 227686;
and on September 7, 2010, lamp station license number LS 227686, class A, and brake

station license number BS 227686, class C (collectively, the "Auto Repair Licenses”).

2, The ARD registration and smog check station license were in full force
and effect at all relevant times and will expire on May 31, 2022, unless renewed. The
lamp station and brake station licenses were in full force and effect until they expired

on May 31, 2020."
2019 ACCUSATION AND PROBATION

3, On April 2, 2019, complainant filed an Accusation {2019 Accusation)
seekihg to discipline ARD registration number 248570, a separate registration that Mr.
Andréde held as the owner of, and doing business as, A & A Auto Body (the Auto Body
registration). The 2019 Accusation alleged that A & A’Autc Body made untrue or

" The Bureau is authorized to discipline an expifed license. (Bus, & Prof, Ccde, §

118, subds. (), {¢).)




misleading statements, committed fraud, and failed to comply with the Automotive
Repair Act and related regulatiohs regarding two different customer vehicles.
Specifically, the 2079 Accusation alleged that A & A Auto Body falsely claimed it
completed work it did not do, charged and received payment for work it did not
complete, failed to include its ARD registration number and corresponding business
name on its invoices, and failed to itemize parts, labor, and other information on its

invoices.

4, The 2019 Accusation also sought to discipﬁne respondent’s Autc Repair
Liéenses pursuant to Business and Professions Code? section 9884.7, subdivision (c).
That subdivision authorizes the Bureau to discipline ail licenses held by any licensee
found to have engaged in a course of repeated and willfu! violations of the

Automotive Repair Act and related regulations.

5, Effective September 26, 2019, respondeﬁt resolved the 2019 Accusation
via a Stlpulated Settlement and Disciplinary Order (St|puiated Settlement) with the
Bureau, pursuant to which he admitted the truth of each and every allegation in the
2019 Accusation. Respondent further agreed that the Auto Body registration and the

Auto Repair Licenses were ali subject to discipline.

6. Pursuant to the Stipulated Settlement, the Bureau revoked the Auto Body
registration. It also revoked the Auto Repair Licenses but stayed the revocations for

five years subject to terms and conditions of probation. As relevant to this matter, the

> All statutory references are to the Business and Professions Code, uniess

otherwise specified.




probation terms required respondent to obey all laws.and maintain all licenses in good

standing.
2021 ACCUSATION

7. On October 14, 2021, complainant, in his official capacity, signed and
thereafter filed an Accusation and Petition to Revoke Probation against respondent
(2021 Accusation). The 2021 Accusation alleged cause" to discipline respondent’s Auto
Repair Licenses for making untrue or misleading statements, fraud, and failure to
comply with the Automotive Repair Act and related regulations related to work on a
Bureau undercover vehicle. The 2021 Accusation further alleged cause to revoke
respdndent’s probation for failure to obey ali laws and failure to maintain the lamp |
and brake station licenses in good standing. Respondent filed a Notice of Defense and
Notice of Intent to Assert Affirmative and/or Special Defenses (Notice of Defense) and.

requested a hearing. This hearing followed.
Bureau's Evidence

© 8. Michael Roberts is é Program Representative (PR) II for the Bureau who
prepares and inspects undercover vehicles. He has worked in the automotive repair
industry since 1983, has been employed by the Bureau since approximately 2005, and
is a licensed automotive repair technician and Master-Automative Technician certified
by the National Institute for Automotive Service Excellence (ASE). For the past 13 years,

he has worked in the Bureau’s forensic documentation laboratory in Sacramento.

9, In September 2020, Mr. Roberts inspected a Bureau-owned 2007 Dodge
Charger (Charger) and documented its condition. He reset the Charger's Onboard
Diagnostic (OBD) readiness monitors and test drove it. The malfunction indicator lamp

(MIL or check-engine light) did not illuminate. Mr. Roberts then marked,
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photographed, and installed new spark plugs, new coil-to-spark-plug insulator boots,
and new heated oxygen sensors (HO2S's). He tested the spark plugs and HO2S's
heater circuit terminals and found them all to be within manufacturers' specifications.
He tﬁen test drove the Charger again and found it dréve normally and all system
readiness monitors except the unrelated Fuel Evaporative (EVAP) monitor were
completed. The Charger's Electronic Control Module (ECM), alsc known as a Power
Control Module (PCM), had no current or pending dia'gnostic troubie codes (DTCs) and

all HO2S data values were within normal ranges.

- 10, Next, Mr. Roberts introduced a malfunct_ion to the Charger by breaking
the wire for the Bank 1 Sensor 1 (B1S1) HO2S ground circuit located at terminal G109,
Breaking this wire éaused the check-engine light o illuminate and DTC P0032, “O2
Sensor 1/1 Heater Circuit High,” to be stored in the ECM. He marked and
photbgraphed the ECM and screenshots of the Bureaﬁ's scanner showing the P0032
DTC.

. 11, Based on his training and experience, Mf. Roberts believed the only
repair necessary to extinguish the check-engine light and correct the PO032 DTC was
to identify and repair the broken wire at terminal G109. Additionally, Mr, Roberts
consulted Chrysler Motor Corporation's technical service manual and two other
technical reference manuals, AllData and Mitchell ProDemand. These manuals are
common in the automotive repair industry and include diagnostic trouble-shooting
trees to guide technicians to the correct diagnosis and repair. Following the diagnostic
trouble—shooting tree in any of the three manuals woﬁ!d lead a technician to find and
repair the broken wire at terminal G109 before réplacing the ECM or oxygen sensors.
Once that broken wire was repaired, a technician would and should know that

additional repairs were unnecessary.




12, Mr. Roberts secured the Charger at a Bureau facility until December 1,
2020, when he released it to'the custody of ancther Bureau representative. On March
16, 2021, William Nicks received custody of the Charg'er. Mr. Nicks has been a PRIl for
the Bureau for approximately 11 years, He handles all Fresno field office probation
cases and has overseen respondent’s probation since 2020. As part of an undercover
operét.ion to determine whether.respondent was following the Bureau's laws and
regulations, Mr. Nicks released the Charger to a Bureau undercover operator and
instructed him to visit respondent’s shop and request diagnosis of the illuminated

check-engine light.

13.  The undercover operator took the Charger to respondent’s shop and
requested diaghosis of the illuminated check-engine Iight. Respondent’'s employee
provi.ded him with Repair Estimate 018405, which the undercover operator sighed.
Repair Estimate 018405 was dated March 16, 2027, included respondent’'s ARD
registration number, identified the shop as “A & A All.Pro Auto Repair Inc.," and stated
a $75 charge to inspect the check-engine light. It did not include an odometer reading

for the Charger.

14.  On March 24, 2021, respondent’s employee, Fernando, told the
unde.rcover operated by phone that repiacing two ox&/geh sensors and the PCM would
repair the Charger. Fernando told the undercover operator the total repair cost would
be $1,687.86. On March 25, 2021‘, the undercover operator visited respondent's shop,
paid a $400 deposit, and received a receipt, which he later provided to Mr. Nicks, The
receipt was dated March 25, 2021, and under respondent’s contact information

included the line “BAR # 335327D."

15, Respondent complieted work on the Charger on April 19, 2021. On April
20, 2021, the undercover operator visited respondent's shop, paid the halance of

6
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$1,287.86, and received Repair invoice 018405, which was a copy of Repair Estimate
018405 but included the Charger's odometer reading and additional information
about the work respondent performed. The undercover operator signed Repair Invoice
018405, which he later provided to Mr. Nicks, Repair Invoice 018405 stated, among
othet things, that respondent "found several [DTC] codes related with O2 sensors, but
also found ECM bad communication [.. .]."* It also included cost amounts for three
parts: one new ECM, one new oxygen sensor upstream, and one new oxygen sensor

downstream,

16.  On April 21, 2021, the Charger was returned to Mr. Roberts's custody. He
physically re-inspected the Charger and scanned the ECM for DTCs. He found the ECM
had no DTCs present and all readiness monitors except the unrelated EVAP and
Exhaust Gas Recirculatio.n (EGR) monitors ran to completion. He then reset the ECM
and road tested the Charger. It drove normally and the O2 heater circuits monitors
were completed. Upon physical ihspection, he found the ECM and both the upstream

and downstream HO2S's (B1S1 and B1S2) were replaced.

17. Mr. Roberts further found that the broken wire at terminal G109 was not
repai'red. Instead, 2 wire repair/overlay had been installed into the harness side of the
B1S1T HO2S connector and grounded to the driver/left front shock tower. This wire

overlay repair was not disclosed on Repair Invoice 018405,

18.  Mr. Roberts prepared an Investigative report documenting his original

inspection of the Charger, the malfunction he introduced, and his subsequent re-

® Portions of Repair Invoice 018405 are illegible.
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inspection following respondent’s work. At hearing he testified consistent with his

report. In his report, he concluded;

The repair of the broken/open wire at the terminal "G109"
location or the wire overlay of the ground circuit at the
B1S1 connector were the only repairs necessary to correct
the illuminated MIL and DTC PO032. Proper repair/testing
procedures as directed by published manufacturers and
aftermarket sources for DTC P0032, would have led the
technician to repair the open ground wire at terminal
"G109" before replécing any of the vehicle’s oxygen sensors

or the vehicle's ECM.

19. At hearing, Mr. Roberts testified that once a technician diagnoses a
brokén or open wire in a circuit, identifying the exact broken or open wire can be
difficult and time consuming. As a result, a wire overlay, such as the one respondent’s
technician performed on the Charger's ground circuit at the B151 connector, is an
acceptable method of repair. He added that any such'repair should be included on the

final invoice,
Respondent’s Evidence

20.  Respondent has owned and operated A & A All Pro Auto Repair for
approximately 20 years. Before that, he cwned a different repair shop for
approximately nine years. He has worked as a mechanic his "whole life.” Approximately
seven or eight years ago, he purchased the auto body shop next to his to expand his
business. He named it A & A Auto Body and ran both businesses simultaneously, He

usually works approximately 14 hours per day, six days per week.




21. Prior to the 2019 Accusation, respondent maintained nine employees at
both facilities. He now employs just seven employees, six of whom work in the auto

repair side of the business.

22.  The employee who repaired the Charger, Raul, no longer works for
respondent. Respondent did not know Raul had misdiagnosed the problem with the
Charger until he received the 2021 Accusation from the Bureau. By then, Raul no

longer worked for respondent.

- 23, Priorto receiving the 2021 Accusation, respondent had never had a
problem with Raul's work. Raul initially worked for reépondeht approximately eight
years ago, then left to take a job at a car dealership, and then returned to respondent
approximately three years ago. He typically repaired one to two vehicles per day five

days per week, for a total of approximately 350 annually.

24. At his shop, respondent maintains five different DTC scanners and
multiple technical reference manuals, including AllData and Mitchell ProDemand. He
also provides laptops to the employees to access the technical reference manuals,

which he expects them to do as part of the industry standard.

- 25, Respondent undersfands why the Bureau filed the 2021 Accusation. He
does not dispute that Raul made a mistake diagnosing the Charger, although he
regrets that it happened. Since then, he has instituted a new policy to require his most
senior technician, Fernando, to either perform or double check alfl diagnostics. He
believes Fernando is “a perfectionist” who would not have allowed Raul's misdiagnosis
if he had known about it. In additioh, respondent has become more personally

involved in the diagnostic work as well.




26.  Respondent currently pays $800 per month toward the cost recovery
award related to the 2019 Accusation. He has no alternative means of support besides

working on vehicles, and his wife relies on him for financial support.
Analysis

27.  The Accusation alleges 11 causes to discipline respondent's Auto Repair

Licenses and two causes to revoke respondent’s probation.
UNTRUE OR MISLEADING STATEMENTS ~ FIRST CAUSE FOR DISCIPLINE

28.  Complainant alleges that respondent made statements he knew or
should have known were untrue or misleading when his employee told the undercover
operétor that replacing the PCM and two oxygen senéors was necessary to repair the
Charger. Mr. Roberts credibly explained that the only repair necessary to extinguish
the check-engine light and correct the PO032 DTC was to identify and repair the
broken wire at terminal G109, Réspondent did not dispute that opinion, but rather

argued at hearing that his employee’s error was in good faith.

29.  Mr. Roberts further explained that follom_?ing the diagnostic trouble-
shooting tree in elther the manufacturer's or third-party manuais would lead a
technician to find and repair the broken wire at terminal G109 before replacing the
PCM or oxygen sensors, Respondent acknowledged his technicians have access to
both AllData and Mitchell ProDemand. Consequently,-the evidence established that
respondent knew or should have known that replacing the PCM and two oxygen
sensors was not necessary to repair the Charger. His employee's statement to the
undercover operator that such répairs were necessary was therefore untrue or

misleading.
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~ FRAUD ~ SECOND, SIXTH, AND NINTH CAUSES FOR DISCIPLINE

30,  Complainant alleges respondent committed fraud when he obtained
nayment from the undercover operator for two oxygen sensors and a PCM that were
not needed to repair the Chargef. Respondent obtained such payment as a result of
his employee misdiagnosing the problem, and Fernando subsequently telling the
undercover operator that replacing two oxygen sensors and the PCM was necessary to
repair the Charger. As Mr, Roberts credibly explained, that statement was a
misrepresentation of a material fact. Furthermore, following the diagnostic trouble-
shooting tree in either the manufacturer's or a third-party’'s manual should have led
respondent’s technician to find and repair the broken_‘wiré at terminal G109 before
replacing the PCM or oxygen sensors. However, complainant did not provide evidence
that either respondent’s empioyee's misdiagnosis or the resulting request for payment
based on the misdiagnosis were the result of fraud as;opposed to a good faith error.
Fraud “is never presumed; it must be established by proof.” (Dorn v. Lichenin (1957)
105 Cal.App.2d 796, 801.) Without such proof, there is nc basis to sustain the charges

of fraud in the Accusation.
FAILURE TO RECORD ODOMETER READING — THIRD CAUSE FOR DISCIPLINE

31, Complainant alleges respondent failed to include an odometer reading
on Répair Estimate 018405, dated March 16, 2021, Complainant submitted into
evidence a copy of Repair Estimate 018405, which was signed by the undercover
operato'r but does no{ include an odometer reading for the Charger. The evidence

therefore supported this allegatibn.

1
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FAILURE TO COMPLY WITH THE AUTOMOTIVE REPAIR ACT ~ FOURTH,

SEVENTH, AND TENTH CAUSES FOR DISCIPLINE

© 32, Complainant alleges respondent’s Auto Repair Licenses are subject to
discipline for using a business name that does not match Bureau records on Repair
Estimate 018405 and Repair Invoice 018405, and for using an incorrect Bureau license
number on the receipt dated March 25, 2021, both in ‘.violétion of section 9884.8, Tha{
section, however, does not address the business name or Bureau license number a
licensee must use on its invoices.* Consequently, the evidence did not establish that
respondent violated section 9884.8 with regard to his business name or Bureau license

number.

33.  Complainant also alleges respondent’s Auto Repair Licenses are subject
to discipline for failing to discicse the wire overlay of the ground circuit at the B151
connector on Repair Invoice 018405, dated April 20; 2021, in violation of section
9884.9, subdivision (a). That section, however, addresses the contents of pre-work

estimates and authorizations, not post-work invoices.” Consequently, respondent's

- 4 California Code of Regulations, titie 16, section 3356, subdivision (b),
addresses the business name and Bureau license number a licensee must use on its
invoices. Complainant alleged separate causes for discipline for violating this section,

which are addressed separately in Factual Findings 34 through 36, below.

> California Code of Regulations, title 16, section 3356, subdivision {c), identifies
the reguired contents of an invoice, but complainant did not allege a cause for

discipline for violating that section.

12




failure to list the wire overlay work on Repair Invoice 018405 did not constitute a

viclation of section 9884.9, subdivision (a).

FAILURE TO COMPLY WITH BUREAU REGULATIONS — FIFTH, EIGHTH, AND

ELEVENTH CAUSES FOR DISCIPLINE

| 34.  Complainant alleges respondent’s Auto Repair Licenses are subject to
discipline for using a business name that does not match Bureau records on Repair
Estimate 018405 and Repair Invoice 018405, and for using an incorrect Bureau license
number on the receipt dated March 25, 2021, both in viclation of California Code of
Regulations, title 16 (Regulations), section 3356, subdivision (b). That section requires
invoices to show the ARD registration number and the corresponding business name

and address as shown in the Bureau's records.

35.  Repair Estimate 018405 and Repair Invoice 018405 both stated
respondent’s business.name as "A & A All Pro Auto Repair Inc.” According to the
Bureau’s records, respondent’s business name is "A & A All Pro Auto Repair.” The only
difference between the two is that respondent’s invoices included the business entity
identifier® “Inc.” after the business name. Rather than risking public confusion,
including the business entity ideﬁtiﬂer enhances public protection because it alerts the
public as to the corporate status of the business. Respondent’s addition of “Inc.” as a
corporate identifier at the end of the business name on its invoices did not constitute

a violation of section 3356, subdivision (b), of the Regulations.

¢ California Cade of Regulations, title 2, section. 21001, subd. (c), lists “Inc.” as
"an example[] of words or letters presumed to be business entity identifiers” when

used in a business name.
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36.  Section 3356, subdivision (b), also requires that invoices include the
registrant’s correct ARD registrat'ion number, it is undisputed that the receipt dated
March 25, 2021, included respondent’s incorrect ARD registration number. However,
that document was a receipt for a cash deposit, not an invoice. As such, section 3356,
subdivision {b),.does not apply to it, and the presence of fhe wrong ARD registration -

number does not constitute a violation of that section of the Regulations.
FAILURE TO OBEY ALL LAWS ~ FIRST CAUSE TO REVOKE PROBATION

37.  Complainant alleges respondent’s license probation is subject to
revocation for violating Condition 1 of probation, which required respendent to
"comply with all federal and state statutes, regulation§ and rules governing all [Bureau]
registrations and licenses held by [rlespondent.” As discussed in Factual Findings 28,
29, and 31, above, and Legal Conclusions 2 and 7, below, the evidence proved that

respondent violated sections of the Automotive Repair Act regarding the Charger,

FAILURE TO MAINTAIN A VALID LICENSE — SECOND CAUSE TO REVOKE

PROBATION

| 38.  Complainant alleges respondent’s Iicensé prcbation is subject to
revocation for violating Condition 8 of probation, which required respondent to
"maintain a current and active registration and/or license(s) with [the Bureau],
including any pericd during suspension or probation is tolled.” Condition & further

provided:

If [rlespondent's registration or license expires during a
term of probation, by operation of law or otherwise, then
upon renewal, [rlespondent's registration or license shall be

subject to any and all terms and conditions of probation
14




not previously satisfied, Failure to maintain a current and
active registration and/or license during the period of

probation shall also constitute a violation of probation.

39, Asdiscussed in Factual Finding 2, above; respondent’s lamp station and
orake station licenses expired on May 31, 2020. As of the date of hearing, they had not

been renewed.
APPROPRIATE DISCIPLINE

40.  The Bureau maintains Guidelines for Disciplinary Orders and Terms of
Probation (Guidelines). (Regulatibns, §33954)1tis only appropriate to deviate from
the Guidelines when the Bureau in its sole discretion determines that the facts of the
particular case warrant such deviation. (/bid) The Guidelin_es include recommended
discipline for violating specific laws and regulations governing licensees. The
recommended discipline for violating the laws and regulations alleged in the
Accusation is revocation of the licenses, stayed, with a term of probation ranging from

two to five years.

41.  The Guidelines also include aggravating and mitigating factors to
consider when determining the appropriate level of license discipline in a particular
case. The aggravating factors relevant to this matter include respondent's prior license
discipline and ongoing probationary status, which suggest these violations are part of
a pattern of practice. The mitigating factors relevant to this mattef include
respendent’s measures to correct his business practices to minimize the likelihood of
recurrence of the violations. Specifically, respondent no Iongér employs the technician

who misdiagnosed the Charger, and respondent now requires his most senior

15




technician either to perform the diagnosis or check that other employees’ diagnoses

are accurate and complete,

42, Inthis case, cause exists to discipline res-pondent's Auto Repair Licenses
for making an untrue or misleading statement and for failing to include an odometer
reading on an invoice. Respondent was on probation based on the 2019 Accusation
after his auto body repair facility‘falseiy claimed it completed work it did not do,
charged and received payment for work it did not complete, failed to include its ARD
registration number and corresponding business name on its invoices, and failed to
itemize parts, labor, and other information on its invoices. In light of that disciplinary
history, respondent’s current violations are concerning becaiise they demonstrate a
pattern of practice of failing to comply with the Bureau's laws and regulations. In
mitigation, respendent has taken steps to try to ensuré thése violations do not recur.
Specifically, he is more personally involved in the work, and he requires that his most

senior technician either performs or double checks all diagnoses.

- 43, "The cbject of an administrative proceeding aimed at revoking a license
is to protect the public, that is, to determine whether a licensee has exercised his
privilege in derogation of the public interest, and to keep the regulated business clean
and wholesome.” (Cornell v. Reifly (1954) 127 Cal.App.2d 178, 184.) The Bureau placed
respondent’s Auto Repair Licenses on probation and brought this instant action not to
punish him, but to ensure public protection. When all the evidence and the Bureau's
Guidelines are considered, although cause exists to digcipl.ine respondent’s Auto
Repair Licenses, revoking them would be unduly punitive‘. Instead, instituting the
Bureau's recommended discipline of a stayed revocation with a new probation term of

five years is the appropriate license discipline to serve the goal of public protection.

16




Affirmative Defenses

" 44, In his Notice of"Defense, respondent raised the following affirmative and
special defenses: agency misconduct, entrapment, and destruction of subject matter,
Specifically, ne alleged the Bureau caused the spoliation of evidence when it “failed to
exercise due care in the preservation of evidence during their inspection process; in
some cases, repairing the alleged defects, thereby preventing Irlespondent from a
subsequent inspection to rebut the allegations contained herein.” He further alleged
the Bureau “failed to exercise due care in the preparafion of the vehicles prior to the
undercover operation” and "used techniques specifically designhed to confuse and
mislead automotive repair facilities,” such as making "repeated attempts to induce the
technicians to pass an non-conforming vehicle by brirjging in the vehicle several times
to [r]lespondent’s facility to secure passing certificates for the undercover vehicle.”
Finally, he argued the Bureau "failed to exercise due care in the preservation of
evidence during their undercover operation” because it “should have requested the
old parts to confirm the facility’s diagnosis” and ”perrﬁitted [respondent’s]
representative to be present to view disassembly and document any alleged

deficiencies.”

45, At hearing, respondent did not present evidence to prove his affirmative
defenses. Specifically, the evidence did not establish that the Bureau "repaired the
alleged defects" after respondent worked on it. Respo_'ndent presented no evidence to
suggest the Bureau's use of an undercover vehicie with an introduced malfunction was
designed to confuse or mislead respondent. And respondent did not present any
evidence to rebut Mr, Roberts's conclusion that the ECM and oxygen sensors were in

working condition at the time respondent received the Charger. Consequently, as

17




explained in Legal Conclusions 22 through 24, below, "respondent’s affirmative -

defenses have been considered and are rejected.
Costs

46.  The Bureau submitted a certified copy of the actual costs of investigation
of this matter. The Bureau incurred a total of $4,308.50 in investigative costs for the
time spent reviewing documents and evidence, conducting surveillance, and writing
repokts. The attorney general’s office certified its prosécution costs of $10,837.50 for
legal services, including case evaluation and preparation, document analysis, trial and
witness preparation, and paralegal work. The total amount of costs of investigation

and prosecution of this matter is $15,146.

47..  Respondent argued that the investigative and enforcement costs are
excessive in light of the aileged wrongdoing. Respondent further argued that his
ﬂnahciai circumstances would not enable him to make a lump sum payment of any
cost award and would require a payment plan. The reasonableness of the costs is more

fully discussed in the Legal Conclusions below.
LEGAL CONCLUSIONS

1. To prevail in a disci‘plinary proceeding, complainant must prove the
claims in the accusation by a preponderance of the evidence. (/mports Performance v.
Dept. of Consumer Affairs, Bureau of Automotive Repair (2011) 201 Cal.App.4th, 911,
916, Evid. Code, § 115.) Respondént has the burden to prove rehabilitation, which is
akin to an affirmative defense. (Whetstone v. Bd. of Dental Examiners (1927) 87
Cal.App. 156, 164.) A preponderance of the evidence means "more likely than not.”

(Sandoval v. Bank of Am. (2002) 94 Cal. App.4th 1378, 1388.)
18
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Applicable Law and Causes for Discipline
UNTRUE OR MISLEADING STATEMENTS ~ FIRST CAUSE FOR DISCIPLINE

2. The Bureau may discipline an ARD registration if the licensee or any of its
automotive technicians, employees, parthers, officers, or members make or authorize
"in any manner or by any means whatever any statement written or oral which is
untrue or misleading, and which is known, or which by the exercise of reasonable care
should be known, to be untrue or misleading.” (§ 9884.7, subd. {a)(1).) As discussed in
Factual Findings 14 and 28, respondent’s employee told the undercover operator that
replacing two oxygen sensors anrd the PCM was necessary to repair the Charger. That
statement was untrue and respondent and/or his employee knew, or by exercise of
reasonable care should have known, it was untrue. Cause therefore exists to discipline

respondent’s ARD registration pursuant fo section 9884.7, subdivision (a)(1).
FRAUD — SECOND, SIXTH, AND NINTH CAUSES FOR DISCIPLINE

3. The Bureau may discipline an ARD registration if the licensee or any of its
automotive technicians, employees, partners, officers, or members engage in “conduct
that constitutes fraud.” (8§ 9884.7, subd. (a)(4).) Pursuant to section 9884.7, subdivision

(e), “fraud” includes, among other things:

(1) Any act or omission that is included within the definition
of either “actual fraud” or "constructive fraud,” as those
terms are defined in Sections 1572 and 1573 of the Civil
Code.
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(2) A misrepresentation in any manner, whether
intentionally false or due to gross negligence, of a material

fact.

(3) A promise or representation not made honestly and in

good faith.
{4) An intentional failure to disclose a material fact,
(5) Any act in violation of Section 484 of the Penal Code.

4. Complainant alleges respondent committed fraud when he obtained
payment from the undercover operator for two oxygen sensors and a PCM that were
not needed to repair the Charger. As discussed in Fac{ual Finding 30, the evidence did
not establish that respondent’s employees’ misdiagnosis or subseguent request for
payment based on the misdiagnosis were the result of fraud. Cause therefore does not

exist to discipline respondent's ARD registration pursuant to section 9884.7, subd.

(a)(4).

5. The Bureau may also discipline a lamp station license or brake station
license “if the licensee or any partner, officer, or direct.or thereof ... [clommits any act
involving dishonesty, fraud, or deceit whereby another is injured.” (§ 9889.3, subd, (d).)
The evidence did not demonstrate that Raul or Fernando were “the Iicernsee or [a]
partner, officer, or director thereof.” Therefore, the evidente did not establish that
respondent or his partnef, officer, or director committed any act involving dishonesty,
fraud, or deceit whereby another is injured, and no cause exists to discipline
respondent’s lamp station license or brake station license pursuént to section 9889.3,

subdivision (3).
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6. The Bureau also seeks to discipline respondent’s smog check station
license pursuant to section 9889.3, subdivision {d). That section authorizes the Bureau
to discipline Iicenses‘ “as provided in" Article 7 of the Automotive Repair Act. By its own
terms, Article 7 concerns “any license issued pursuant to Articles 5 and 6" of the
Automotive Repair Act. (§ 9889.1.) Articles 5 and 6 cohcerh lamp and brake adjusting
stations (§§ 9887.1, 9888.1, subd. (a)), not smog check stations.” Consequently, section
9889.3, subdivision (d), does not apply to respondent’s smog check station license, and

no cause exists to discipline that license pursuant thereto.
 FAILURE TO RECORD ODOMETER READING — THIRD CAUSE FOR DISCIPLINE

7. The Bureau may discipline an ARD registration if the licensee or any of its
autoﬁotive technicians, employees, parthers, ofﬁcers,-or members causes or allows a
customer “to sign any work order that does not state . . . the automobile's odometer
reading at the time of repair.” (§ 9884.7, subd. (a)(2).) As discussed in F_actual Findings
13 and 31, respondent’s employee allowed the undercover operator to sign Repair
Estimate 018405 on March 16, 2021, even though it did not state the Charger's
odometer reading. Caﬁse therefore exists to discipline respondent’s ARD registration

pursuant to section 9884.7, subd-ivIsion (a)(2).

FAILURE TO COMPLY WITH THE AUTOMOTIVE REPAIR ACT —~ FOURTH,

SEVENTH, AND TENTH CAUSES FOR DISCIPLIN'E

8. The Bureau may discipline an ARD registration if the licensee or any of its

automotive technicians, employees, partners, officers, or members fails in any material

7 Health and Safety Code section 44072 authorizes the discipline of smog check

station licenses.
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respect to comply with the provisions of the Automoﬁive Repair Act. (§ 9884.7, subd.,
(a){6).) Complainant alleges respondent’s ARD registration is subject to discipline
under this section for using a business hame that does not match Bureau re_cords on
Repair Estimate 018405 and Repair Invoice 018405, and for using an incorrect Bureau
license number on the receipt dated March 25, 2021, both in violation of section

9884.8.
- 0, Section 9884.8 provides:

lA[I work done by an automotive repair dealer, including all
warranty work, shall be recorded on an invoice and shall
describe all service work done and parts'supplied. Service
work and parts shall be listed separately on the invoice,
which shall also state separately the subtotal prices for
service work and fo-r parts, not including sales tax, and shall
state separately the sales tax, if any, applicable to each. If
any used, rebuilt, or reconditioned parts are supplied, the
invoice shall clearly state that fact. If a part of a component
system is composed of new and used, rebuilt or
reconditioned parts, that invoice shall clearly state that fact.
The invoice shall include a statement ind‘icating whether
any crash parts are original equipment manufacturer crash
parts or nonoriginal equipment manufacturer aftermarket
crash parts. Cne copy of the invoice shal_‘l be given to the
customer and one copy shall be retained by the automotive

repair dealer,
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10.

As discussed in Factual Finding 32, section 9884.8 does not address the

business name or Bureau license number a licensee must use on its invoices.

Consequently, the evidence did not establish that respondent violated section 9884.8

with regard to his business name or Bureau license number, and no cause exists to

discipline respondent's ARD registration under section 9884.7, subdivision (a}(6), for

violating section 9884.8.

11.

Complainant also alleges respondent's ARD registration is subject to

discipline under section 9884.7, subdivision (a){6}, for failing to disciose the wire

overfay of the ground circuit at the B1S1 connector oh Repair Invoice 018405, dated

April 20, 2021, in vioiation of section 9884.9, subdivision (a).

12.

13.

Section 9884.9, subdivision {a), provides, in relevant part:

The automotive repalr dealer shall give to the customer a
written estimated price for labor and parts necessary for a
specific job .. .. No work shall be done and no charges shall
accrue before authorization to proceed is obtained from the
customer. No charge shall be made for work done or parts
supplied in excess of the estimated price . . . without the
oral or written conéent of the customer that s_hall be
cbtained at scme time after it is determined that the
estimated or posted price is insufficient and before the
work not estimated or posted is done or the parts not

estimated or posted are supplied.

As discussed in Factual Finding 33, section 9884.9, subdivision (a),

requires that a licensee must provide a customer with a written estimate and receive
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authorization before proceeding with wark. It does not address the contents of an
invoice after work Is already performed, except to mandate that a licensee shall not
charge for work or parts in excess of the estimate.? Consequently, the evidence did not
establish that respondent violated section 9884.9, subdivision (a), by not disclosing the
wire overlay of the ground circuit at the B1$1 connector on Repair Invoice 018405, and
no céuse exists to discipline respondent’'s ARD registrétion under section 9884.7,

subdivision (a)(6), for violating section 9884.9, subdivision (a).

. FAILURE TO COMPLY WITH BUREAU REGULATIONS — FIFTH, EIGHTH, AND

ELEVENTH CAUSES FOR DISCIPLINE

14, In exercising its licensing, regulatory, and disciplinary functions, the
Bureau's highest priority is public protection. (§ 9880.3.) To achieve this, the Bureau
maintains Regulations that are reasonably necessary to carry out the purposes of the

Automotive Repair Act and declare the policy of the Bureau. (§ 9882, subd. (a)(1).)

15, The Bureau may discipline an ARD registration if tHe licensee or any of its
automotive technicians, employees, partners, officers, or members fails in any material
respect to comply with the provisions of the Regulations. (§ 9884.7, subd. (a)(6).)
Complainant alleges respondent's ARD registration is‘subject to discipline under this
section for using a business name that does not match Bureau records on Repair

Estimate 018405 and Repair Invoice 018405, and for using an incorrect Bureau license

8 Section 3356, subdivision {c), of the Regulations identifies the required
contents of aninvoice, but complainant did not allege cause for discipline for violating

that section.
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number on the receipt dated March 25, 2021, both in violation of section 3356,

subd.ivision (b), of the Regulations.

16.  Section 3356, subdivision (b}, of the Regulations provides: "The invoice
shall show the automotive repair dealer's registration_-nunﬁber and the corresponding
business name and address as shown in the Bureau's records.” As discussed in Factual
Findings 34 and 35, respondent’s additicn of “Inc.” as a corporate identifier at the end
of its name on its invoices did not constitute a violatic_jn of section 3356, subdivision
(b), of the Regulations, and no cause exists to discipline his ARD registration under
section 9884.7, subdivision (a){6), for viclation of section 3356, subdivision (b), of the

Regulations.

17.  As discussed in Factual Finding 36, section 3356, subdivision (b), of the
Regulations applies to invoices. The receipt dated March 25, 2021, was not an invoice,
As such, no cause exists to discipline respondent’s AR:D registration under section
9884.7, subdivision (a}(6), for violation of section 3356, subdivision (b), of the

Regulations.
Causes to Revoke Probation
18.  Pursuant to Condition 7 of respondent’s probation:

If [riespondent violates cr fails to comply with the terms
and conditions of probation in any respect, the Director,
after giving notice and opportunity to be heard may set
aside the stay order and carry out the discipl-inary order
orovided in the decision. Once [r]esponden’t is served notice

of [the Bureau's] intent to set aside the stay, the Director
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shall maintain jurisdiction, and the period of probation shall

be extended until final resclution of the matter.
FAILURE TO OBEY ALL LAWS — FIRST CAUSE TO REVOKE PROBATION

19.  Condition 1 of respondent’s probation required respondent to “comply
with all federal and state statutes, regulations and rules governing all {Bureau]
registrations and licenses held by [rlespondent.” As discussed in Factual Findings 28,
29, and 31, and Legal Conclusicns 2 and 7, the evidence proved that, while on
probation, respondent violated sections of the Automotive Repair Act regarding the
Cnarger. Causes therefore exists to revoke respondent"s probation pursuant to

Condition 7 for violating Condition 1.

FAILURE TO MAINTAIN A VALID LICENSE — SECOND CAUSE TO REVOKE

- PROBATION

20.  Cendition 8 of respendent’s probation required him to “maintain a
current and active registration and/or license(s) with Eihe Bureau], including any period
during suspension or probation is tolled.” As discussed in Factual Finding 2,
respondent’s lamp station and brake station licenses expired on May 31, 2020, and
have not been renewed. Cause therefore exists to revoke respondent’s probation

pursuant to Condition 7 for violating Condition 8,
Appropriate Discipline

21, As discussed in Factual Findings 40 throﬁgh 43 and Legél Conclusions 2
and 7, cause exists to discipline respondent’s Auto Repair Licenses. However, when

considering the evidence as a whole and the Bureau's Guidelines, the appropriate
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discipline is a stayed revocation with a new probation term of five years under the

same terms and conditions.

Affirmative Defenses
~ AGENCY MISCONDUCT

22.  As discussed in Factual Finding 45, respondent did not present evidence
that established the Bureau engaged in misconduct by failing to exercise due care in
the preservation of evidence during the inspection process or by repairing the alleged
defects after receiving the Charger back from respondent. This affirmative defense is

therefore denied.
‘ ENTRAPMENT

23, As discussed in Factual Finding 45, respondent did not present evidence
that established the Bureau entrapped him by falling to exercise due care in the
preparation of the vehicles prior‘to the undercover operation or using techniques
specifically designed to confuse and mislead automotive repair facilities, This

'affirmative defense is therefore denied,
DESTRUCTION OF SUBJECT MIATTER

24.  As discussed in Factual Finding 45, respondent did not present evidence
" that established the Bureau destroyed subject matter A‘by féiiing to request the old
replaced parts from respondent to confirm respondent’s 'diagnosis or by failing to
permit respondent’s representative to be present to view and document the Charger's

subsequent reinspection. This affirmative defense is therefore denied.
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Costs

25 Section 1253 provides that a licensee found to have violated a ficensing
act mray be ordered to pay the reasonable costs of investigation and prosecution of a
case. In Zuckerman v. Board of Chiropractic Examiners (2002) 29 Cal.4th 32, the
California Supreme Court set forfh factors to be considered in determining the
reasonableness of the costs sought under statutory provisions such as Business and
Professions Code section 125.3. Those factors include whether the licensee was
successful at hearing in getting charges dismissed or reduced, the licensee’s subjective
gocd faith belief in the merits of his position, whether the licensee raised a colorable
challenge to the proposed discipline, the financiai ability of the licensee to pay, and
whether the scope of the investigation was appropriafe in light of the alleged

misconduct.

26, As discussed in Factual Findings 46 and 47, complainant seeks $15,146 in
investigation and enforcement cbsts. When applying the Zuckerman factors, that.
amount is excessive. Assessing the full costs to respondent would unfairly penalize him
for using the hearing process to defend himself and seek a reduction of the discipline
sought. Furthermore, respondent not only maintained a subjective good faith belief in
the merits of his position, but was successful in defending nine of the 11 causes for
discipline. In addition, respondent is already paying $800 per month toward his cost
bili associated with the 2019 Accusation, and has Iimitled other financial means. Under

these circumstances, reducing the Bureau's costs to $7,500 and permitting respondent

to pay those costs pursuant to a monthly payment plan is appropriate.
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Other Matters

27. Pursuant_ to section 9884.7, subdivision (c), the Bureau may discipline the
registration for all places of business operated in California by an ARD upon a finding
that the ARD has, ot s, engaged.in a course of repeated and willful violations of the
AﬁtomotiVe Repair Act or the Bureau’s Regulations. Although the evidence established
two separate violations of the Automotive Repair Act, the evidence did not establish
that those violations were part of a course of repeated and willful violations. Cause for

discipline has therefore not been established pursuant to section 9884.7, subdivision

(c).

28, Health and Safety Code section 44072.8.prov1‘des that when a license has
been revoked or suspended under the Motor Vehicle Inspection Program, it
constitutes cause to suspend or revoke any additional license issued under the Motor
Vehicle Inspection Program. Thefe was no evidence that any other iicense was issued

to respondent under the Motor Vehicle Inspection Program.

29.  Pursuant to section 9889.9, if respondent’s lamp station or brake station
Iicenées are revoked, any additional licenses issued under Articles 5 or 6 of the
Automotive Repair Act in respondent’s name may also be revoked. There was no
evidence that any other licenses were issued to respondent under Articles 5 or 6 of the

Automotive Repair Act.
ORDER

The Accusation and Petition to Revoke Probation against respondent A & A All
Pro Auto Repair, Ignacio Andrade, owner, is SUSTAINED in part and DENIED in part.

ARD registration No. ARD 227686 is invalidated, and smog check station license
29




number RC 227686, iamp station license number LS 227686, class A, and brake station
license number BS 227686, class C, are revoked. The revocations of the lamp station
license and brake station licenses will be effective immediately. However, the ARD
Regiétration invalidation and smog check station license revocation are stayed, and are

nlaced on probation for five years, subject to the following terms and conditions:

e Obey All Laws. During the period of probation, respondent shall comply
with all federal and state statutes, regulations and rules governing all Bureau

registrations and licenses held by respondent.

-2, Quarterly Reporting. During the period of probation, respondent shall
report either by personal appearance or in writing as determined by the Bureau ona
schedule set by the Bureau, but no more frequently than once each calendar quarter,
on the methods used and success achieved in maintaining compliance with the terms

and conditions of probation. -

3. Report Financial Interests. Respondent shall, within 30 days of the
effective date of the decision and within 30 days from the date of any request by the
Bureau during the period of probation, report any financial interest which any
respondent or any partners, officers, or owners of any respondent facility may have in
any other business required to be registered pursuant to section 9884.6 of the

Business and Professions Code.

4, Access to Examine Vehicles and Records. Respondent shall provide the
Bureau representatives unrestricted access to examine all vehicles {including parts)
undergoing service, inspection, or repairs, up to and including the point of completion.
Respondent shail also provide Bureau representatives unrestricted access to all records

pursuant to the Bureau’s laws and regulations,
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5. Tolling of Probation. If, during probation, respondent leaves the
jurisdiction of California to reside ot do business elsewhere or otherwise ceases to do
business in the jurisdiction of California, respondent shall natify the Bureau in writing
within 10 days of the dates of departure and return, and of the dates of cessation and
resumption of business in California. All provisions of probation other than cost,
reimbursement requirements, restitution requirements, training requirements, and that
respondent obey all laws, shall be held in abeyance during any period of time of 30
days or more in which respondent is not residing or engaging in business within the
jurisdiction of California, All provisions of probation shali recommence on the effective
date of resumption of business in California, Any period of time of 30 days or more in
which respondent is not residing or engaging in business within the jurisdiction of
California shall not apply to the reduction of this prob_'atiohary period ot to any period
of actual suspensicn not previously completed, Tolling is not available if business or
work relevant to the probationary license or registration is conducted or performed

during the tolling period.

6. Violation of Probation. If respondent violates or fails to comply with the
terms and conditions of probation in any respect, the Director, after giving notice and
opportunity to be heard may set aside the stay order and carry out the disciplinary
order provided in the decision. Once respondent is served notice of the Bureau’s intent
to set aside the stay, the Director shall maintain jurisdiction, and the period of

probaticn shall be extended until final resolution of the matter.

7. Maintain Valid License. Respondent shall, at all times while on
probation, maintain a cufrent and active registration and/or license(s) with the Bureau,
including any period during which suspension or probation is tolled. If respondent'’s

registration or license is expired at the time the decision becomes effective, the
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registration or license must be renewed by respondent within 30 days of that date. If
respondent's registration or license expires during a term of probation, by operation
of law or otherwise, then upon renewal, respondent's registration or license shall be
subject to any and all terms and conditions of probation not previously satisfied.
Failure to maintain a current and active registration and/or license during the period of

probation shall also constitute a violation of probation.

8. Cost Recovery. Respondent shall pay the Bureau $7,500 for the
reasonable costs of the investigation and enforcement of case number 77/21-3532.
Respondent shall be permitted to make monthly payments as agreed by the Bureau,
so long as the full amount is paid ne later than six months prior to the termination of
probation. Respondent shall make payment by check or money order payable to the
Bureau of Automotive Repair and shall indicate on the check or money order that it is
for cost recovery payment for case number 77/21-3532. Any order for payment of cost
recovery shall remain in effect whether or not probation is tolled. Probation shall not
terminate until full cost recovery payment has been made. The Bureau reserves the
right to pursue any other lawful measures in collecting on the costs ordered and past

due, in addition to taking action based upon the violation of probation.

9. Completion of Probation. Upcn successful completion of probation,
respondent's affected registration and/or license will be fully restored or issued
without restriction, if respondenf meets all current requirements for registration or
licensure and has paid all outstanding fees, monetary penalties, or cost recovery owed

to the Bureau.

10.  License Surrender. Following the effective date of a decision that orders
a stay of invalidation or revocation, if respondent ceases business operations or is
otherwise unable to satisfy the terms and conditions of probation, respondent may
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request that the stay be vacated.- Such request shall be made in writing to the Bureau.
The Director and the Bureau Chief reserve the right to evaluate respondent’s request
and to exercise discretion whether to grant the request or take any other action
deemed appropriate or reasonable under the circumstances. Upon formal granting of
the request, the Director will vacate the stay order and carry out the disciplinary order
provided in the decision. Respondent may not petition the Director for reinstatement
of the surrendered registration and/or license, or apply for a new registration or
license under the jurisdiction of the Bureau at any time béfofe the date of the
originally scheduled completion of probation. If respondent applies to the Bureau for a
registration or license at any time after that date, resprond'ent must meet all current
requirements for registration or licensure and pay all outstanding fees or cost recovery

owed to the Bureau and left outstanding at the time of surrender.

DATE: May 18' 2022 Sean Gavin (May 18, 2072 1;1:5‘[ POT)
SEAN GAVIN
Administrative Law Judge

Office of Administrative Hearings
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ROB BONTA

Attorney General of California

ANDREW M. STEINHEIMER

Supervising Deputy Attorney General

BRENT O. JEX :

Deputy Attorney General

State Bar No. 235261

1300 I Street, Suite 125

P.0. Box 944255

Sacramento, CA 94244-2550
Telephone: (916) 210-7864
Facsimile: (916) 327-8643

Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE. REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition to | Case No. 77/21-3532
Revoke Probation Against:

A & A ALL PRO AUTO REPAIR;

IGNACIO ANDRADE, OWNER ACCUSATION AND PETITION TO
439 Mercey Springs Road REVOKE PROBATION
Los Banos, CA 93635

Automotive Repair Dealer Registration
No. ARD 227686

Smog Check Station License

No. RC 227686

Lamp Station License, Class A,

No. LS 227686

Brake Station License, Class C,

No. BS 227686

Respondent.

PARTIES
1. Patrick Dorais (Complainant) brings this Accusation and Petition to Revoke
Probation solely in his official capacity as the Chief of the Bureau of Automotive Repair

(Bureau), Department of Consumer Affairs.
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LICENSE HISTORY

Automotive Repair Dealer Registration

2. Inoraround 2003, the Bureau issued Automotive Repair Dealer Registration Number
ARD 227686 (registration) to Ignacio Andrade, as owner of A & A All Pro Auto Repair
(Respondent). The Automotive Repair Dealer Registration was in full force and effect at all
times relevant to the charges brought herein and will expire on May 31, 2022, unless renewed.

Smog Check Station License

3.  On or about October 4, 2007, the Bureau issued Smog Check Station License Number
RC 227686 (station license) to Respondent. The Smog Check Station License was in full force
and effect at all times relevant to the charges brought herein and will expire on May 31, 2022,
unless renewed.

Lamp Station License

4. On or about September 7, 2010, the Bureau issued Lamp Station License, Class A,
Number LS 227686 to Respondent, The Lamp Station License was suspended on December 19,
2019, and expired on May 31, 2020.

Brake Station License

5. On or about September 7, 2010, the Bureau issued Brake Station License, Class C,
Number BS 227686 to Respondent. The Brake Station License was suspended on December 19,
2019, and expired on May 31, 2020,

DISCIPLINARY HISTORY

6. Inadisciplinary action entitled “/n the Matter of the Accusation Against: A & A Auto
Body; Ignacio Andrade, Owner and A & A All Pro Auto Repair; Ignacio Andrade, Owner,” Case
No. 77/17-15844, the Director of the Department of Consumer Affairs (Director), for the Bureau,
issued a Decision effective September 26, 2019, in which Respondent's Automotive Repair
Dealer Registration, Smog Check Station License, Lamp Station License, Class A, and Brake
Station License, Class C, were revoked. However, the revocations were stayed and Respondent's
Automotive Repair Dealer Registration, Smog Check Station License, Lamp Station License,

Class A, and Brake Station License, Class C, were placed on probation for a period of five (5)
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years with certain terms and conditions.

JURISDICTION FOR ACCUSATION

7. This Accusation is brought before the Director of the Department of Consumer
Affairs (Director) for the Bureau of Automotive Repair, under the authority of the following laws,
All section references are to the Business and Professions Code (Code) unless otherwise
indicated.

8. Code section 118(b), states:

The suspension, expiration, or forfeiture by operation of law of a license
issued by a board in the department, or its suspension, forfeiture, or
cancellation by order of the board or by order of a court of law, or its surrender
without the written consent of the board, shail not, during any peried in which
it may be renewed, restored, reissued, or reinstated, deprive the board of its
authority to institute or continue a disciplinary proceeding against the licensee
upon any ground provided by law or to enter an order suspending or revoking
the license or otherwise taking disciplinary action against the licensee on any
such ground.

9. Code section 9884.13 provides, in pertinent part, that the expiration of a valid
registration shall not deprive the Director of jutisdiction to proceed with a disciplinary procecding
against an automotive repair dealer or to render a decision temporarily or permanently
invalidating (suspending or revoking)} a registration,

10.  Code section 9889.1 provides, in pertinent part, that the Director may suspend or
revoke any license issued under Articles 5 and 6 (commencing with section 9887.1) of the
Automotive Repair Act,

11.  Code section 9889.7 provides, in pertinent part, that the expiration or suspension of a
license by operation of law or by order or decision of the Director or a court of law, or the
voluntary surrender of a license shall not deprive the Director of jurisdiction to proceed with any
disciplinary proceedings.

12, Health and Safety Code section 44002 provides, in pertinent part, that the Director
has all the powers and authority granted under the Automotive Repair Act for enforcing the
Motor Vehicle Inspection Program.

13, Health and Safety Code section 44072.2 of the Health and Safety Code states, in
pettinent part:

3
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The director may suspend, revoke, or take other disciplinary action against a
license as provided in this article if the licensee, or any partner, officer, or director
thereof, does any of the following:

{(a) Violates any section of this chapter [the Motor Vehicle Inspection

Program (Health and Saf. Code, § 44000, ct seq.)] and the regulations adopted
pursuant to it, which related to the licensed activities.

(c) Violates any of the regulations adopted by the director pursuant to this

chapter.

(d) Commits any act involving dishonesty, fraud, or deceit whereby another is
injured.

14. Health & Safety Code section 44072.6 provides, in pertinent part, that the expiration
or suspension of a license by operation of law, or by order or decision of the Director of
Consumer Affairs, or a court of law, or the voluntary surrender of the license shall not deprive the
Director of jurisdiction to proceed with disciplinary action.

15.  Health and Safety Code section 44072.8 of the Health and Safety Code states:

When a license has been revoked or suspended following a hearing under this
article, any additional license issued under this chapter in the name of the licensee
may be likewise revoked or suspended by the director.

STATUTORY PROVISIONS

16. Code section 9884.7 states, in pertinent part;

(a) The director, where the automotive repair dealer cannot show there was a
bona fide error, may deny, suspend, revoke, or place on probation the registration
of an automotive repair dealer for any of the following acts or omissions related to
the conduct of the business of the automotive repair dealer, which are done by the
automotive repair dealer or any automotive technician, employee, partner, officer,
or member of the automotive repair dealer,

(1} Making or authorizing in any manner or by any means whatever any
statement written or oral which is untrue or misleading, and which is known, or
which by the exercise of reasonable care should be known, to be untrue or
misleading.

(2) Causing or allowing a customer to sign any work order that does not

state the repairs requested by the customer or the automobile's odometer reading
at the time of repair.

(4) Any other conduct that constitutes fraud.

4
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(6) Failure in any material respect to comply with the provisions of this
chapter or regulations adopted pursuant to it.

17. Code section 9884.8 states:

All work done by an automotive repair dealer, including all warranty work,
shall be recorded on an invoice and shall describe all service work done and parts
supplied. Service work and parts shall be listed separately on the invoice, which shall
also state separately the subtotal prices for service work and for parts, not including
sales tax, and shall state separately the sales tax, if any, applicable to each. If any
used, rebuilt, or reconditioned parts are supplied, the invoice shall clearly state that
fact. If a part of a component system is composed of new and used, rebuilt or
reconditioned parts, that invoice shall clearly state that fact. The invoice shall include
a statement indicating whether any crash parts are original equipment manufacturer
crash parts or nonoriginal equipment manufacturer aftermarket crash parts. One copy
of the invoice shall be given to the customer and one copy shall be retained by the
automotive repair dealer.

18. Code section 9884.9 states, in pertinent part:

(a) The automotive repair dealer shall give to the customer a written estimated
price for labor and parts necessary for a specific job, except as provided in
subdivision {e}. No work shall be done and no charges shall accrue before
authorization to proceed is obtained from the customer. No charge shall be made for
work done or parts supplied in excess of the estimated price, or the posted price
specified in subdivision (e), without the oral or written consent of the customer that
shall be obtained at some time after it is determined that the estimated or posted price
is insufficient and before the work not estimated or posted is done or the parts not
estimated or posted are supplied. Written consent or authorization for an increase in
the original estimated or posted price may be provided by ¢lectronic mail or facsimile
transmission from the customer. The burcau may specify in regulation the procedures
to be followed by an automotive repair dealer if an authorization or consent for an
increase in the original estimated price is provided by electronic mail or facsimile
transmission. If that consent is oral, the dealer shall make a notation on the work
order of the date, time, name of person authorizing the additional repairs, and
telephone number called, if any, together with a specification of the additional parts
and labor and the total additional cost, and shall do either of the following;

(1) Make a notation on the invoice of the same facts set forth in the notation on
the worlk order.

(2) Upon completion of the repairs, obtain the customet’s signature or initials to
an acknowledgment of notice and consent, if there is an oral consent of the customer
to additional repairs, in the following language:

T acknowledge notice and oral approval of an increase in the original estimated
price.

(signature or initials)
Nothing in this section shall be construed as requiring an automotive repair
dealer to give a written estimaied price if the dealer does not agree to perform the
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requested repair.

19. Code section 9889.3 states, in pertinent part:

The director may suspend, revoke, or take other disciplinary action against a
license as provided in this article [Article 7 (commencing with section 9889.1) of the
Automotive Repair Act] if the licensee or any partner, officer, or director thereof:

(a) Violates any section of the Business and Professions Code which relates to
his or her licensed activities.

(c) Violates any of the regulations promulgated by the director pursuant to this
chapter.

(d} Commits any act involving dishonesty, fraud, or deceit whereby another is
injured.

() Violates or attempts to violate the provisions of this chapter relating to the
particular activity for which he or she is licensed....

20. Code section 9887.1 states, in pertinent part:

The director shall have the authority to issue licenses for official lamp and
brake adjusting stations and shall license lamp and brake adjusters. The licenses shall
be issued in accordance with this chapter and regulations adopted by the director
pursuant thereto . . . Licenses may be renewed upon application and payment of the
renewal fees if the application for renewal is made within the 30-day period prior to
the date of expiration. Persons whose licenses have expired shall immediately cease
the activity requiring a license.. ..

REGULATIONS

21. California Code of Regulations, title 16 (CCR), section 3356, states, in pertinent part;

(b) The invoice shall show the automotive repair dealer's registration number
and the corresponding business name and address as shown in the Bureau's records.

(j) The automotive repair dealer shall give the customer a legible copy of the
invoice.

22. CCR section 3371, states:

No dealer shall publish, utter, or make or cause to be published, uttered, or
made any false or misleading statement or advertisement which is known to be false
or misleading, or which by the exercise of reasonable care should be known to be
false or misleading. Advertisements and advertising signs shall clearly show the
following:

(a) Firm Name and Address. The dealer’s firm name and address as they
appear on the State registration certificate as an automotive repair dealer; and
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(b) Telephone Number, If a telephone number appears in an advertisement or
on an advertising sign, this number shall be the same number as that listed for the
dealer’s firm name and address in the telephone directory, or in the telephone
company records if such number is assigned to the dealer subsequent to the
publication of such telephone directory.

23.  CCR, section 3373, states:

No automotive repair dealer or individual in charge shall, in filling out an
estimate, invoice, or work order, or record required to be maintained by section
3340.15(e) of this chapter, withhold therefrom or insert therein any statement or
information which will cause any such document to be false or misleading, or where
the tendency or effect thereby would be to mislead or deceive customers,
prospective customers, or the public.

COST RECOVERY

24.  Section 125.3 of the Code provides, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case, with failure of the licentiate to comply subjecting the license to not being
renewed or reinstated. If a case settles, recovery of investigation and enforcement costs may be

included in a stipulated settlement.

UNDERCOVER OPERATION: 2007 DODGE CHARGER

25. Inor around March 2021, a Bureau representative prepared and documented a 2007
Dodge for an undercover operation. After verifying the proper operation of the vehicle, a Bureau
representative introduced the following malfunction to the 2007 Dodge: open/broken ground wire
for the Bank1 Sensor 1 (B1S1) Heated Oxygen Sensor (HO2S) ground circuit located at terminal
“G109”. Ground terminal “G109” is located under the hood near the vehicle’s passenger/right
front shock tower. The broken wire causes the Malfunction Indicator Lamp (MIL) to illuminate
and a Diagnostic Trouble Code (DTC) P0032 “02 Sensor 1/1 Heater Circuit High” to be stored in
the vehicle’s Electronic Control Module (ECM). To correct the malfunction, it was only
necessary to repair the broken/open wire at the terminal G109 location or the wire overlay of the
ground circuit at the B1S1 connector.

26.  Onor about March 16, 2021, a Bureau undercover operator (operator) using an alias
took the Bureau-documented 2007 Dodge to Respondent’s facility and requested a diagnosis for
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an illuminated MIL. The operator was told the cost to diagnose the MIL would be $75.00. The
operator signed Repair Estimate #018405. Repair Estimate #018405 listed the business name as A
& A All Pro Auto Repair, Inc., which does not match Bureau record of A & A All Pro Auto
Repair. Repair Estimate #018405 failed to list an odometer reading.

27. Onor about March 23, 2021, the operator spoke to a representative of the facility to
check on the status of the 2007 Dodge. The representative informed the operator that they had
installed an oxygen sensor from an automotive parts retailer; however, that did not fix the
illuminated MIL. The facility had ordered an oxygen sensor from a dealership to see if that would
correct the illuminated MIL.

28. On or about March 24, 2021, the operator spoke to a representative of the facility to
check the status of the 2007 Dodge. The representative informed the operator that two sensors
and a powertrain control module (PCM) were néeded to correct the illuminated MIL and the cost
would be $1,687.86 with a $400.00 deposit to be provided before they ordered the‘ PCM. The
operator authorized the repairs.

29.  On or about March 25, 2021, the operator entered the facility and spoke to a facility
representative. The operator paid the $400.00 deposit and was provided with a receipt. The
receipt showed that the BAR number for A & A All Pro Auto Repair was 335327D, which does
not match the Bureau record BAR number of 227686.

30. On or about April 19, 2021, the operator received a telephone call from the facility
and was informed that the 2007 Dodge was ready to be picked up. On or about April 20, 2021,
the operator entered the facility and paid the balance of the repair in the amount of $1,287.86. The
operator was provided with Repair Invoice #018405. Repair Invoice #018405 listed the business
name as A & A All Pro Auto Repair, Inc., which does not match Bureau record of A & A All Pro
Auto Repair.

31. Upon return to the Bureau, Vehicle 1 was re-inspected. The Bureau representative
concluded that the vehicle’s ECM was scanned, and no DTC’s were present and that all readiness
monitors except the Fuel Evaporative monitor and Exhaust Gas Recirculation had run to
completion, The vehicle’s ECM was reset and road tested. The vehicle drove normally and the
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monitors for the O2 Heater circuits had completed. The ECM and both upstream and downstream
HO28’s were replaced, although that was not needed to correct the malfunction. The broken wire
at the terminal “G109” location was not repaired. A wire repair/overlay had been installed into
the harness side of the B1S1 HO2S connector and grounded to the driver/left front shock tower,
although it was only necessary to repair the broken/open wire at the terminal G109 location or the
wire overlay of the ground circuit at the B1S1 connector. The wire overlay of the ground circuit
at the B1S1 connector was not disclosed on Repair Invoice #018405.

FIRST CAUSE FOR DISCIPLINE

{Untrue or Misleading Statements)

32. Respondent’s registration is subject to disciplinary action pursuant to Code section
9884.7, subdivision (a)}(1), in that Respondent made or authorized statements which he knew or in
the exercise of reasonable care should have known to be untrue or misleading when Respondent
stated to the operator that two oxygen sensors and a PCM were needed to correct the illuminated

MIL.
SECOND CAUSE FOR DISCIPLINE

(Fraud)

33. Respondent’s registration is subject to disciplinary action pursuant to Code section
9884.7, subdivision (a){4), in that on or about April 20, 2021, Respondent committed an act that
constitutes fraud when Respondent obtained payment from the operator for two oxygen sensors
and a PCM when they were not needed to correct the illuminated MIL.

THIRD CAUSE FOR DISCIPLINE

(Failure to Record Odometer Reading)

34. Respondent’s registration is subject to disciplinary action pursuant to Code section
9884.7, subdivision (a)(2), in that on or about March 16, 2021, Respondent failed to document the
Bureau’s 2007 Dodge odometer reading on Repair Estimate #018405. |
1
Iy
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FOURTH CAUSE FOR DISCIPLINE

(Failure to Comply with the Code)

35. Respondent’s registration is subject to disciplinary action pursuant to Code section
9884.7(a)(6), in that Respondent failed to comply with provisions of that Code in the following
material respects:

a.  Code Section 9884.8:

1. Respondent recorded the business name, A & A Auto All Pro Auto
Repair Inc., which does not match Bureau records of A & A All Pro Auto Repair, on Repair
Estimate #018405 dated March 16, 2021, and Repair Invoice #018405 finalized April 20, 2021.

ii.  Respondent recorded their BAR number as (335327D, when the correct
BAR number is 227686 on the receipt dated March 25, 2021,

b.  Code Section 9884.9, subdivision (a);: Respondent failed to disclose the wire
overlay of the ground circuit at the BIS1 connector on Repair Invoice #018405 finalized April
20, 2021.

FIFTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations)

36. Respondent’s registration is subject to disciplinary action pursuant to Code section
9884.7, subdivision (a)(6), in that Respondent failed to comply with provisions of California
Code of Regulations, title 16, in the following material respects:

a.  Code Section 3350, subdivision (b):

i.  Respondent recorded the business name, A & A Auto All Pro Auto.
Repair Inc., which does not match Bureau records of A & A All Pro Auto Repair, on Repair
Estimate #018405 dated March 16, 2021, and Repair Invoice #018405 finalized April 20, 2021,

iil.  Respondent recorded their BAR number as 0335327D, when the correct
BAR number is 227686 on the receipt dated March 25, 2021.
Iy
Iy
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SIXTH CAUSE FOR DISCIPLINE

(Fraud)
37. Respondent’s station license is subject to disciplinary action pursuant to Code section
9889.3, subdivision (d), in that on or about April 20, 2021, Respondent committed an act that
constitutes fraud when Respondent obtained payment from the operator for two oxygen sensors

and a PCM when they were not needed to correct the illuminated MIL.

SEVENTH CAUSE FOR DISCIPLINE,

(Failure to Comply with the Code)
38. Respondent’s station license is subject to disciplinary action pursuant to Code section
9889.3, subdivisions (a) and (h), in that Respondent violated the provisions of Code sections
9884.8, and 9884.9 subdivision (a) relating to its licensed activities, as set forth in paragraph 35

above.

EIGHTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations)

39. Respondent’s station license is subject to disciplinary action pursuant to Code section
9889.3, subdivision (c), in that Respondent failed to comply with the provisions of California
Code of Regulations, title 16, sections 3356, subdivision (b), as set forth in paragraph 36 above.

NINTH CAUSE FOR DISCIPLINE

(Fraud)
40. Respondent’s brake and lamp station licenses are subject to disciplinary action
pursuant to Code section 9889.3, subdivision (d), in that on or about April 20, 2021, Respondent
committed an act that constitutes fraud when Respondent obtained payment from the operator for

two oxygen sensors and a PCM when they were not needed to correct the illuminated MIL.

TENTH CAUSE FOR DISCIPLINE

(Failure to Comply with the Code)
41. Respondent’s brake and lamp station licenses are subject to disciplinary action
pursuant to Code section 9889.3, subdivisions (a) and (h), in that Respondent violated the

provisions of Code sections 9884.8, and 9884.9 subdivision (a) relating to its licensed activities,
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as set forth in paragraph 35 above.
ELEVENTH CAUSE FOR DISCIPLINE
(Failure to Comply with Regulations)
42, Respondent's brake and lamp station licenses are subject to disciplinary action
pursuant to Code section 9889.3, subdivision {c), in that Respondent failed to comply with the
provisions of California Code of Regulations, title 16, sections 3356, subdivision (b), as set forth

in paragraph 36 above.

JURISDICTION FOR PETITION TO REVOKE PROBATION

43, At all times after the effective date of the Decision, Condition 7 states:

If Respondent violates or fails to comply with the terms and conditions of
probation in any respect, the Director, after giving notice and opportunity to be
heard may set aside the stay order and carry out the disciplinary order provided in
the decision. Once Respondent is served notice of BAR's intent to set aside the stay,
the Director shall maintain jurisdiction, and the period of probation shall be
extended until final resolution of the matter.

44, Respondent’s probation is subject to revocation, in that Respondent did not comply
with the terms and conditions of Respondent’s probation, as more particularly set forth below,

FIRST CAUSE TO REVOKE PROBATION

(Failure to Obey all Laws)

45, At all times after the effective date of the Decision, Conditicn 1 states:

During the petiod of probation, Respondent shall comply with all federal and
state statutes, regulations and rules governing all BAR registrations and licenses held
by Respondent

46. Respondenf’s probation is subject to revocation in that Respondent failed to comply

with ali statutes, regulations and rules governing automotive inspections, estimates and repairs, as

set forth in paragraphs 25 through 42 above.
SECOND CAUSE TO REVOKE PROBATION

(Maintain a Valid License)

47.  Atall times after the effective date of Respondent's probation, Condition 8 states:

Respondent shall, at all times while on probation, maintain a current and active
registration and/or hcense(s) with BAR, including any perlod during which
suspension or probation is tolled. If Respondent’s registration or license is expired at
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the time the decision becomes effective, the registration or license must be renewed
by Respondent within 30 days of that date. If Respondent's registration or license
expires during a term of probation, by operation of law or otherwise, then upon
renewal Respondent's registration or license shall be subject to any and all terms and
conditions of probation not previously satisfied. Failure to maintain a current and
active registration and/or license during the period of probation shall also constitute a
violation of probation.

48. Respondent's probation is subject to revocation in that Respondent failed to comply
with Probation Condition 8, above, when during the undercover operation, it was found that
Respondent failed to maintain current and active Brake and Lamp Station Licenses. In fact, both
licenses were suspended on November 19, 2019, and expired on May 31, 2020,

OTHER MATTERS

49. Pursuant to Code section 9884.7, subdivision (¢), the director may suspend, revoke,
or place on probation the registrations for all places or business operated in this state by Ignacio
Andrade, upon a finding that he has, or is, engaged in a course of repeated and willful violations
of the laws and regulations pertaining to an automotive repair dealer.

50. Pursuant to Health and Safety Code section 44072.8, if the Smog Check Station
License issued to Ignacio Andrade is revoked or suspended, any additional licenses issued under
Chapter 5 of Part 5 of Division 26 of the HSC in the name of said licensee may be likewise
revoked or suspended by the director.

51.  Pursvant to Code section 9889.9, if the Lamp Station License issued to Ignacio
Andrade is revoked or suspended, any additional licenses issued under Articles 5 and 6 of [the
Automotive Repair Act] in the name of the licensee may be likewise revoked or suspended by the
director.

52.  Pursuant to Code section 9889.9, if the Brake Station License issued to Ignacio
Andrade is revoked or suspended, any additional licenses issued under Articles 5 and 6 of [the
Automotive Repair Act] in the name of the licensee may be likewise revoked or suspended by the
director.

Iy
iy
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PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters alleged in this
Accusation and Petition to Revoke Probation, and that following the hearing, the Director of the
Department of Consumer Affairs issue a decision:

1. Revoking the probation that was granted by the Bureau in Case No. 77/17-15844 and
imposing the disciplinary order that was stayed thereby revoking Automotive Repair Dealer
Registration No, ARD 227686, Smog Check Station Licénse No. RC227686, Lamp Station
License, Class A, No. LS 227686, and Brake Station License, Class C, No. BS 227686, issued to
Ignacio Andrade, owner of A & A All Pro Auto Repair;

2. Revoking or suspending Automotive Repair Dealer Registration No. ARD 227686,
issued to Ignacio Andrade, owner of A & A All Pro Auto Repair;

3. Revoking or suspending Smog Check Station License No. RC 227686, issued to
Ignacio Andrade, owner of A & A All Pro Auto Repair;

4.  Revoking or Suspending Lamp Station License, Class A, No. LS 227686, issued to
Ignacio Andrade, owner of A & A All Pro Auto Repair;

5. Revoking or suspending Brake Station License, Class C, No. BS 227686, issued to
Ignacio Andrade, owner of A & A All Pro Auto Repair; and,

6. Taking such other and further action as deemed necessary and proper.

: ., Digltally signed by Dorais,
DO rals, 4 Patrick@DCA
. / .Date: 2021.10.14 15:13:43
DATED: As of Digital Signature Date Patrl Ck@ DCA 5 -07'00"
PATRICK DORAIS ~
Chief

Bureau of Automotive Repair
Department of Consumer Affairs
State of California

Complainant
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