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KAMALA D. HARRIS 
Attorney General of California 
FRANK H. PACOE 
Supervising Deputy Attorney General 
JUSTIN R. SURBER 
Deputy Attorney General 
State Bar No. 226937 

455 Golden Gate Avenue, Suite 11000 
San Francisco, CA 94 I 02-7004 
Telephone: (415) 355-5437 
Facsimile: (415) 703-5480 

Allorneysfor Compiainanl 

BEFORE THE 
DEPARTMENT OF CONSUMER AFFAIRS 

FOR THE BUREAU OF AUTOMOTIVE REPAIR 
STATE OF CALIFORNIA 

In the Matter of the Accusation Against: 

SAN RAFAEL SMOG 
PATRICIA CAROLINA MERLOS (Owner) 
36 Lisbon Street 
San Rafael, California 94901 

Automotive Repair Dealer Registration No. 
ARD 270542 
Smog Check, Test Only, Station License No. 
TC 270542 

Erinc Emer 
2409 Aberdeen Way Unit 36 
Richmond, CA 94806 

Smog Check Inspector EO 632592 
(formerly Advanced Emission Specialist 
Technician EA632592) 

Respondent. 

ACCUSATION 

C 5 N.O G C,H £21<) 

23 Complainant alleges: 

24 PARTIES 

25 I. Patrick Dorais (Complainant) brings this Accusation so lely in his official capac ity as 

26 the Chiefofthe Bureau of Automotive Repair, Department of Consumer Affairs. 

27 2. On or about October I 1, 20 I 2, the Bureau of Automotive Repair issued Automoti ve 

28 Repair Dealer Registration Number ARD 270542 ("Registration") to San Rafael Smog, Patricia 
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Carolina Merlos, owner, ("Respondent Merlos"). The Automotive Repair Dealer Registration 

2 was in full force and effect at all times relevant to the charges brought herein and will expire on 

3 October 31, 2014, unless renewed. 

4 3. On or about October 18, 2012, the Bureau of Automotive Repair issued Smog Check, 

5 Test Only, Station License Number TC 270542 ("Smog License") to Respondent Merlos. The 

6 Smog Check, Test Only, Station License was in full force and effect at all times relevant to the 

7 charges brought herein and will expire on October 31,2014, unless renewed. 

8 4. On or about October 14,2010, the Director issued Advanced Emission Specialist 

9 Technician License Number EA 632592 to Erinc Emer ("Respondent Emer"). Respondent Emer's 

10 advanced emission specialist technician license was due to expire on September 30, 2012. 

II Pursuant to California Code of Regulations, title 16, section 3340.28, subdivision (e), the license 

12 was renewed, pursuant to Respondent's election, as Smog Check Inspector License Number EO 

13 632592 ("inspector license"). Respondent's inspector license will expire on September 30, 2014, 

14 unless renewed'. 

15 JURISDICTION 

16 5. This Accusation is brought before the Director of Consumer Affairs (Director) for the 

17 Bureau of Automotive Repair, under the authority of the following laws. 

18 STATUTORY PROVISIONS 

19 6. Section 9884.13 of the Business and Profession Code ("Code") provides, in pertinent 

20 part, that the expiration of a valid registration shall not deprive the director or chief of jurisdiction 

21 to proceed with a disciplinary proceeding against an automotive repair dealer or to render a 

22 decision invalidating a registration temporarily or permanently. 

23 

24 

25 

26 

27 

28 

7. Section 9884.7 of the Code states: 

"(a) The director, where the automotive repair dealer cannot show there was a bona fide 

error, may deny, suspend, revoke, or place on probation the registration of an automotive repair 

I Effective August 1, 2012, California Code of Regulations, title 16, section 3340.28, 
3340.29 and 3340.30 were amended to implement a license restructure from the Advanced 
Emission Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog 
Check Inspector (EO) license and and/or Smog Check Repair Technician (EI) license. 

2 

Accusation 



dealer for any of the following acts or omissions related to the conduct of the business of the 

2 automotive repair dealer, which are done by the automotive repair dealer or any automotive 

3 technician, employee, partner, officer, or member of the automotive repair dealer. 

4 (I) Making or authorizing in any manner or by any means whatever any statement written 

5 or oral which is untrue or misleading, and which is known, or which by the exercise of reasonable 

6 care should be known, to be untrue or misleading. 

7 

8 (4) Any other conduct that constitutes fTaud. 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

"(c) Notwithstanding subdivision (b), the director may suspend, revoke, or place on 

probation the registration for all places of business operated in this state by an automotive repair 

dealer upon a finding that the automotive repair dealer has, or is, engaged in a course of repeated 

and willful violations of this chapter, or regulations adopted pursuant to it." 

8. Section 44002 of the Health and Safety Code provides, in pertinent part, that the 

Director has all the powers and authority granted under the Automotive Repair Act for enforcing 

the Motor Vehicle Inspection Program. 

9. Section 44072.2 of the Health and Safety Code states: 

"The director may suspend, revoke, or take other di sciplinary action against a license as 

provided in this article if the licensee, or any partner, officer, or director thereof, does any of the 

following: 

"(a) Violates any section of this chapter [the Motor Vehicle Inspection Program (Health 

and Saf. Code, § 44000, et seq.)] and the regulations adopted pursuant to it, which related to the 

licensed activities. 

"(c) Violates any of the regulations adopted by the director pursuant to this chapter. 

"(d) Commits any act involving dishonesty, fraud , or deceit whereby another is injured. 

"(e) Has misrepresented a material fact in obtaining a license. 
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"(h) Violates or attempts to violate the provisions of this chapter relating to the particular 

2 activity for which he or she is licensed." 

3 10. Section 44012 of the Health and Safety Code states: 

4 "The test at the smog check stations shall be performed in accordance with procedures 

5 prescribed by the department, pursuant to Section 44013, shall require, at a minimum, loaded 

6 mode dynamometer testing in enhanced areas, and two-speed testing in all other program areas, 

7 and shall ensure all of the following: 

8 

9 "(f) A visual or functional check is made of emission control devices specified by the 

10 department, including the catalytic converter in those instances in which the department 

II determines it to be necessary to meet the findings of Section 4400 I. The visual or functional 

12 check shall be performed in accordance with procedures prescribed by the department. 

13 

14 II. Section 44032 of the Health and Safety Code states: 

15 "No person shall perform, for compensation, tests or repairs of emission control devices or 

16 systems of motor vehicles required by this chapter unless the person performing the test or repair 

17 is a qualified smog check technician and the test or repair is performed at a li censed smog check 

18 station. Qualified technicians shall perform tests of emission control devices and systems in 

19 accordance with Section 44012." 

20 12. Section 44059 of the Health and Safety Code states: 

21 "The willful making of any false statement or entry with regard to a material matter in any 

22 oath, affidavit, certificate of compliance or noncompliance, or application form which is required 

23 by this chapter or Chapter 20.3 (commencing with Section 9880) of Division 3 of the Business 

24 and Profess ions Code, constitutes perjury and is punishable as provided in the Penal Code." 

25 13. Section 44072.6 of the Health and Safety Code states: 

26 The expiration or suspension ofa license by operation of law or by order or decision of the 

27 director or a court of law, or the voluntary surrender ofa license by a licensee shall not deprive 

28 

4 
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the director of jurisdiction to proceed with any investigation of, or action or disciplinary 

2 proceedings against, the licensee, or to render a decision suspending or revoki ng the license. 

3 14. Health and Safety Code section 44072.8 states: 

4 "When a license has been revoked or suspended following a hearing under this article, any 

5 additional license issued under this chapter in the name of the licensee may be likewise revoked 

6 or suspended by the director." 

7 REGULATORY PROVISIONS 

8 15. California Code of Regulations Title 16, Section 3340.24, subsection (c) states: 

9 "The bureau may suspend or revoke the license of or pursue other lega l action against a 

10 licensee, if the licensee falsely or fraudulently issues or obtains a certificate of compliance or a 

11 certificate of noncompliance." 

12 16. California Code of Regulations, titl e 16, section 3340.28, subdivision (e), states: 

13 "[u]pon renewal of an unexpired Basic Area Technician license or an Advanced Emission 

14 Specialist Technician license issued prior to the effective date of thi s regulation, the licensee may 

15 apply to renew as a Smog Check Inspector, Smog Check Repair Technician, or both. 

16 17. California Code of Regulations Title 16, Section 3340.30 states" 

17 

18 

19 

20 

21 

22 

"A licensed smog check inspector and/or repair technician shall comply with the following 

requirements at all times while licensed: 

(a) Inspect, test and repair vehicles, as applicable, in accordance with section 44012 of the 

Health and Safety Code, section 44035 of the Health and Safety Code, and section 3340.42 of this 

article. 

" 

23 18. California Code of Regulations, title 16, Section 3340.42 stated': 

24 

25 

26 

27 

28 

" ... (e) In addition to the test methods prescribed in thi s section, the following tests shall 

apply to all vehicles, except diesel powered vehicles, during the Smog Check inspection : 

2 This was the applicable regulation in effect at the time of the alleged violations. The sub 
sections cited have been deleted in the current version of the regulation . However, this portion of 
the smog inspection is still required by the Smog inspection Manual that is incorporated by 
California Code of Regulations Title 16, Section 3340.45. 

5 

Accusation 



2 

3 

4 

5 

6 

7 

8 

9 

(2) A functi onal inspection of the vehicle's emission control systems. During the functional 

inspecti on, the technician shall conduct, as applicable, the fo llowing tests and verifications of the 

vehicle: 

(C) proper setting of ignition timing, 

(D) a low pressure check of the fuel evaporative control system, 

" 

COSTS 

10 19. Section 125.3 of the Code provides, in pertinent part, that a Board may request the 

II administrative law judge to direct a licentiate found to have committed a vio lati on or violations of 

12 the licensing act to pay a sum not to exceed the reasonable costs of the investigat ion and 

13 enforcement of the case. 

14 FIRST CAUSE FOR DISCIPLINE 

15 (Untrue or misleading Statements-Registratiou) 

16 20. Respondent Merlos ' Registration is subject to disciplinary acti on under secti on 

17 9884.7(a)(I) of the code in that she knowingly made statements that were untrue or misleading. 

18 Respondent informed the Bureau in writing that her relati onship with Erinc Emer was a business 

19 relationsh ip. In fact, Respondent was married to Erinc Emer when this statement was made. 

20 SECOND CAUSE FOR DISCIPLINE 

21 (Misrepresentation of a Material Fact-Station License) 

22 2 1. Respondent Merlos' Smog License is subj ect to di scip linary action under section 

23 440n.2(e) of the Health and Safety code in that she misrepresented a material fact in obtaining a 

24 license. Respondent informed the Bureau in writing that her relationship with Erinc Emer was a 

25 business relationship. In fact, Respondent was married to Erinc Emer when this statement was 

26 made. 

27 / / / 

28 / / / 
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RECORDED SURVE[LLANCE, DECEMBER 13,2012 

2 22. On December 13,20 12, the Bureau's investigati ve staff conducted an unde rcover 

3 surve illance operation at Respondent Merlos shop, San Rafael Smog. Respondents] were 

4 observed to pe rfonn fraudulent smog inspections, as fo llows: 

5 a. At about 14:22 hours, a 199 1 Acura Legend sedan (Acu ra) was pulled into San 

6 Rafael Smog's service bay and received a smog inspection. Respondent Emer could be seen 

7 during di fferent times of the inspection and was the only li censed Smog Check Techni cian 

8 testing on that day. The Acu ra was smoking excessively and shoul d not have passed the "Other 

9 Emission Re lated Components" section of the visual inspection portion of the smog test. 

10 Respondent Emer did not perform a required Low Pressure Fue l Evaporati ve Test (" LP FET") on 

II the Acura. Smog Certi ficate of Compliance # OS209243C was issued to the Acura by 

12 Respondents Emer and Merlos. Because of the vis ibl e smoke and the lack of the required LPFET 

13 the Acura should not have been issued a ce rtifi cate of compli ance. 

14 b. At or about 14 :39 ho urs, a 1990 Toyota Coro lla sedan (Toyota) was pulled into San 

15 Rafae l Smog's service bay and rece ived a smog inspection. Respondent Emer could be seen 

16 during di fferent t imes of the inspection and was the only licensed Smog Check Technic ian testing 

17 on that day. The video showed Emer did not perfo rm an LPFET on the Toyota. Smog Certificate 

18 of Compliance # OS209244C was issued to the Toyota by Respondents Emer and Me rlos. 

19 Because of the lack of the required LPFET the Toyota should not have been issued a certi ficate of 

20 compliance . 

2 1 THlRD CAUSE FOR mSCIPLINE 

22 (Untrue or Misleading Statements-Registration) 

23 23. Respondent Merlos' regi stration is subject to disc ipline under Code secti on 

24 9884.7(a)( I), in that on or about December 13, 2012, Respondent Merl os made statements whi ch 

25 she knew or whi ch by exercise of reasonable care should have known to be untrue or mis leading 

26 by issuing electronic Certi ficate o f Compl iance No. OS209243C for the Acura and certi fy ing that 

27 

28 
] Respondent Emer performed Smog inspection on beha lf of Respondent Merlos. 
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the vehicle was in compliance with applicable laws and regulations when, in fact the vehicle was 

2 smoking excessively and should have failed the "Other Emiss ion Related Components" sect ion 

3 of the visual inspection portion of the smog test. Respondent Merlos also indicated the Acura 

4 passed the Low Pressure Fuel Evaporat ive Test when in fact that test was not performed. 

5 FOURTH CAUSE FOR DISCIPLINE 

6 (Fraud-Registration) 

7 24. Respondent's Merlos' registration is subject to discipline under Code section 

8 9884.7(a)(4), in that on or about December 13, 20 12, he committed acts const ituting fraud by 

9 issuing electronic Certificate of Compliance No. OS209243C for the Acura without performing a 

10 bona fide inspection of the emiss ion control devices and systems on the vehicle; thereby 

II depriving the People of the State of Ca li fomi a of the protection afforded by the Motor Vehicle 

12 Inspection Program. 

13 FIFTH CAUSE FOR DISCIPLINE 

14 (Violations of the Motor Vehicle Inspection Program-Station License) 

15 25. Respondent Merlos' station license is subject to discipline pursuant to Health & 

16 Safety Code secti on 44072.2, subdiv isions (a) and (c), in that on or about December 13, 20 12, 

17 Respondent Merlos failed to comply with the fo ll owing sections of the Health and Safety Code 

18 and applicable regulations regarding the Acura as set forth above in paragraph 22, as follows: 

19 a. Section 44012, subdivision (I): Respondent Merlos fa il ed to perform emission 

20 control inspections on the Acura in accordance with procedures prescribed by the department. 

2 1 b. Section 44059: Respondent Merlos willfully made false entries for the electronic 

22 certificate of compliance by certi fy ing that the Acura had been inspected as req uired when , in 

23 fact, it had not. 

24 c. California Code of Regulations, Title 16, Section 3340.24, subdivision (c): 

25 Respondent Merlos false ly or fraudulently issued an electronic certificate of compliance for the 

26 Acura without performing a bona fide inspection of the emission contro l devices and systems on 

27 the vehicle as requ ired by Health and Safety Code sect ion 440 12 and California Code of 

28 Regu lat ions, Title 16, Section 3340.42. 
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d. California Code of Regulations, title 16, Section 3340.42: Respondent Merlos 

2 fai led to perfonn an emission control inspection on the Acura in accordance with procedures 

3 prescribed by the department. 

4 SIXTH CAUSE FOR DISCIPLINE 

5 (Dishonesty, Fraud or Deceit-Station License) 

6 26. Respondent Merlos' station license is subject to discipline pursuant to Health & 

7 Safety Code section 44072.2, subdivision (d), in that on or about December 13,2012, she 

8 committed dishonest, fraudulent or deceitful acts whereby another is injured by issuing electronic 

9 Certificate of Compliance No. OS209243C for the Acura without perfonning a bona fide 

10 inspection of all of the required em ission control devices and systems on the vehicle, thereby 

II depriving the People of the State of Cali fomi a of the protection afforded by the Motor Vehicle 

12 Inspection Program. 

13 SEVENTH CAUSE FOR DISCIPLINE 

14 (Untrue or Misleading Statements-Registration) 

15 27. Respondent Merlos' registration is subject to discipline under Code section 

16 9884.7(a)(I), in that on or about December 13,20 12, Respondent Merlos made statements which 

17 she knew or which by exerc ise of reasonable care should have known to be untrue or misleading 

18 by issuing electronic Cert ificate of Compliance No. OS209244C for the Toyota and certifying 

19 that the vehicle was in compliance with applicable laws and regulations when, in fact the vehicle 

20 had not received a complete smog test. 

2 1 EIGHTH CAUSE FOR DISCIPLINE 

22 (Fraud-Registration) 

23 28. Respondent's Merlos' registration is subject to discipline under Code sect ion 

24 9884.7(a)(4), in that on or about December 13,2012, she committed acts constituting fraud by 

25 issuing electronic Certificate of Compliance No. OS209244C for the Toyota without perfonning a 

26 bona fide inspection of the emission contro l devices and systems on the ve hicle; thereby 

27 depriving the People of the State of Californ ia of the protection afforded by the Motor Vehicle 

28 Inspection Program. 

9 
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NINTH CAUSE FOR DISCIPLINE 

2 (Violations of the Motor Vehicle Inspection Program-Station License) 

3 29. Respondent Merlos' station license is subject to disc ipline pursuant to Health & 

4 Safety Code section 44072.2, subdivi sions (a) and (c), in that on or about December 13,2012, 

5 Respondent Merlos failed to comply with the following sections of the Hea lth and Safety Code 

6 and applicable regulations regardin g the Toyota as set forth above in paragraph 22, as follows: 

7 a. Section 44012, subdivision (I): Respondent Merlos failed to perform emission 

8 control inspections on the Toyota in accordance with procedures prescribed by the department. 

9 b. Section 44059: Respondent Merlos willfully made false entries for the electronic 

10 certificate of compliance by certifying that the Toyota had been inspected as required when, in 

I I fact, it had not. 

12 c. California Code of Regulations, Title 16, Section 3340.24, subdivision (c): 

13 Respondent Merlos fal se ly or fraudulently issued an electronic certificate of compliance for the 

14 Toyota without performing a bona fide inspection of the emission control devices and systems on 

15 the vehicle as required by Hea lth and Safety Code section 44012 and California Code of 

16 Regulati ons, Title 16, Section 3340.42. 

17 d. California Code of Regulations, title 16, Section 3340.42: Respondent Merlos 

18 failed to perform an emission control inspection on the Toyota in accordance with procedures 

19 prescribed by the department. 

20 TENTH CAUSE FOR DISCIPLINE 

21 (Dishonesty, Fraud or Deceit-Station License) 

22 30. Respondent Merl os' station license is subj ect to di scipline pursuant to Health & 

23 Safety Code section 44072.2, subdivi sion (d), in that on or about December 13,2012, she 

24 committed di shonest, fraudulent or deceitful acts whereby another is injured by issuing electronic 

25 Certificate of Compliance No. OS209244C for the Toyota without performing a bona fide 

26 inspection of the emission control devices and systems on the vehicle, thereby depriving the 

27 People of the State of Ca liforni a of the protection afforded by the Motor Vehicle Inspection 

28 Program. 
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3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

ELEVENTH CAUSE FOR DISCIPLINE 

(Violations of the Motor Vehicle Inspection Program - Inspector License) 

31. Respondent Emer has subj ected hi s inspector li cense to di scipline under Health and 

Safety Code section 44072.2, subdivisions (a) and (c), in that he vio lated sections of the Health 

and Safety Code and app licable regulati ons regard ing the Acura as set forth above in paragraph 

22, as fo llows: 

a. Section 44012 : Respondent Emer fa iled to ensure that the em iss ion contro l tests 

were perfo rmed on the Acura in accordance with procedures prescribed by the departm ent. 

c. Section 44032: Respondent Emer issued an electronic certificate of compl iance for 

the Acura without ensuring that the vehicle was properly tested and inspected to determine if it 

was in compliance with Hea lth and Safety Code section 44012. 

c. Section 44059: Respondent Emer willfu lly made false entries for the electronic 

certificate of compliance by certifying that the Acura had been inspected as required when, in 

fact, it had not. 

d. California Code of Regulations, Title 16, Section 3340.24, subdivision (c): 

Respondent Emer false ly or fraudu lently issued an electron ic certificate of compliance for the 

Acura without perform ing a bona fide inspection of the emiss ion control devices and systems on 

the vehicle as required by Health and Safety Code section 440 12 and Ca lifornia Code of 

Regulations, Title 16, Section 3340.42. 

e . California Code of Regulations, Title 16, Section 3340.30, subdivision (a): 

21 Respondent Emer failed to inspect and test the Acura in accordance w ith Health and Safety Code 

22 section 4401 2 and Ca lifornia Code of Regulations, T itle 16, Section 3340.42. 

23 f. California Code of Regulations, Title 16, Section 3340.42: l{espondent Emer 

24 fai led to conduct the required smog test and inspection on the vehicle in accordance with the 

25 Bureau 's specifications. 

26 / / / 

27 / / / 

28 / / / 
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TWELFTH CAUSE FOR DISCIPLINE 

2 (Dishonesty, Fraud or Deceit - Inspector License) 

3 32. Respondent Emer subjected his inspector license to disc ipline under Health and 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Safety Code section 44072.2, subdivision (d), in that he committed acts involving dishonesty, 

fraud or deceit, whereby another was injured by issuing an electronic certificate ofcompliance for 

the Acura without performing bona fide inspections of the emission control devices and systems 

on the vehicle, thereby depriving the People of the State of California of the protection afforded 

by the Motor Vehicle Inspection Program, as set forth above in paragraph 22. 

TIDRTEENTH CAUSE FOR DISCIPLINE 

(Violations of the Motor Vehicle Inspection Program - Inspector License) 

33. Respondent Emer has subjected his inspector license to discipline under Health and 

Safety Code section 44072.2, subdivisions (a) and (c), in that he violated sections of the Health 

and Safety Code and applicable regulations regarding the Toyota as set forth above in paragraph 

22, as follows: 

a. Section 44012: Respondent Emer failed to ensure that the emission control tests 

were performed on the Toyota in accordance with procedures prescribed by the department. 

b. Section 44032: Respondent Emer issued an electronic certificate of compliance for 

the Toyota without ensuring that the vehicle was properly tested and inspected to determine if it 

was in compliance with Health and Safety Code section 44012. 

c. Section 44059: Respondent Emer willfully made false entries for the electronic 

21 certificate of compliance by certifying that the Toyota had been inspected as required when, in 

22 fact, it had not. 

23 d. California Code of Regulations, Title 16, Section 3340.24, subdivision (c): 

24 Respondent Emer falsely or fraudulently issued an electronic certificate of compliance for the 

25 Toyota without perfonning a bona fide inspection of the emission control devices and systems on 

26 the vehicle as required by Health and Safety Code section 44012 and California Code of 

27 Regulations, Title 16, Section 3340.42. 

28 / / / 
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e. California Code of Regulations, Title 16, Section 3340.30, subdivision (a) : 

2 Respondent Emer failed to inspect and test the Toyota in accorda nce w ith Health and Safety Code 

3 section 44012 and Ca lifornia Code of Regulations, Titl e 16, Section 3340.42. 

4 f. California Code of Reg ula tions, Title 16, Section 3340.42: Respondent Emer 

5 fa iled to conduct the required smog test and inspection on the Toyota in accordance with the 

6 Bureau 's spec ifications. 

7 FOURTEENTH CAUSE FOR DISCIPLINE 

8 (Dishonesty, Fraud or Deceit - Inspector License) 

9 34. Respondent Emer subjected hi s inspector li cense to disc ipline under Hea lth and 

10 Safety Code section 44072.2, subdivi sion (d), in that he commi tted acts involving dishonesty, 

II fraud or deceit, whereby another was inj ured by issuing an e lectronic certifi cate of compliance for 

12 the Toyota without performing bona fide inspections of the emission contro l dev ices and systems 

13 on the vehic le, thereby depriving the People of the State of California of the protection afforded 

14 by the Motor Vehicle Inspection Program, as set forth above in paragraph 22. 

15 RECORDED SURVEILLANCE, DECEMBE R 14,2012 

16 35. On December 14, 20 12 the Bureau ' s investigative staff cond ucted an undercover 

17 surveillance operat ion at Respondent Merlos shop, San Rafael Smog. Respondents
4 

were 

18 observed to perform a fraudulent smog inspection, as fo llows: 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

a. Respondents purported to test a 1992 Mercedes Benz, CA license # 3RUR240, 

entered information in the Emissions Inspection System regarding sa id vehicle, and issued 

Certificate of Compli ance No. OS252956C to said vehicle. In reality, the vehicle that 

Respondents tested was a 2000 Ford Pickup, CA li cense # 6BTB666. The 1992 Mercedes Benz 

was not in the test bay of the facility at the time of the certification. 

III 

III 

III 

4 Respondent Emer performed Smog inspection on beha lf of Respondent Merlos. 
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FIFTEENTH CAUSE FOR DISCIPLINE 

2 (U ntrue or Misleading Statements-Registration) 

3 36. Respondent Merlos has subjected her registration to discipline under Code section 

4 9884.7, subdivi sion (a)( I), in that she made statements which she knew or which by exercise of 

5 reasonable care she should have known were untrue or mislead ing, as set forth above in 

6 paragraph 35. Respondent Merlos fraudulently purported to test the 1992 Mercedes Benz 

7 (Mercedes), and certified that the veh icle passed inspection and was in compliance with 

8 applicable laws and regulations. In fact, Respondent Merlos did not test the 1992 Mercedes Benz 

9 and used the tailpipe emissions of another vehicle to pass the 1992 Mercedes Benz. 

10 SIXTEENTH CAUSE FOR DISCIPLINE 

II (Fraud - Registration) 

12 37. Respondent Merlos has su bjected her registration to discipline under Code secti on 

13 9884.7, subdivi sion (a)(4), in that she committed acts which constitute fra ud , as set forth above in 

14 paragraph 35. 

15 SEVENTEENTH CAUSE FOR DISCIPLINE 

16 (Violation of the Motor Vehicle Inspection Program - Station License) 

17 38. Respondent Merlos has subjected her station license to di sc ipline under Health and 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

Safety Code secti on 44072 .2, subdivi sions (a) and (c), in that she violated sec tions of the Hea lth 

and Safety Code and applicab le regul ations with regards to the Mercedes as set forth above in 

paragraphs 35, as follows: 

a. Section 44012, subdivision (I): Respondent Merlos failed to perform emiss ion 

control inspections on the Mercedes in accordance with procedures prescribed by the department. 

b. Section 44059: Respondent Merlos will fully made fal se entries for the electronic 

certificate of compliance by cel1i fying that the Mercedes had been inspected as required when, in 

fact, it had not. 

c. California Code of Regulations, Title 16, Section 3340.24, subdivision (c): 

27 Respondent Merlos falsely or fraudu lentl y issued an electronic cert ificate of compliance for the 

28 Mercedes without performing a bona fi de inspect ion of the emission control dev ices and systems 

14 
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on the vehicle as required by Hea lth and Safety Code section 4401 2 and Californi a Code of 

2 Regul ati ons, Title 16, Section 3340.42. 

3 d. California Code of Regulations, title 16, Section 3340.42: Respondent Merlos 

4 fa il ed to perfonn an emission control inspection on the Mercedes in accordance with procedures 

5 prescribed by the department. 

6 EIGHTEENTH CAUSE FOR DISCIPLINE 

7 (Dishonesty, Fraud or Deceit - Station License) 

8 39. Respondent Merlos subjected her station li cense to di scipline under Health and Safety 

9 Code section 44072.2, subdivision (d), in that she committed acts invo lving di shonesty, fraud or 

10 dece it, whereby another was injured by issuing an electroni c certifi cate of compliance fo r the 

II Mercedes without performing a bona fi de inspecti on of the emission contro l dev ices and systems 

12 on the vehicle, thereby depriving the People of the State of Cali fo rnia of the protection a fforded 

13 by the Motor Vehicle Inspection Program, as set forth above in paragraph 35. 

14 NINETEENTH CAUSE FOR DISCIPLINE 

15 (Violations of the Motor Vehicle Inspection Program - Inspector License) 

16 40. Respondent Emer has subjected his inspector license to di sc ipline under Hea lth and 

17 Safety Code section 44072.2, subdivisions (a) and (c), in that he violated sections of the Health 

18 and Safety Code and applicable regul ations regard ing the Mercedes, as set fo rth above in 

19 paragraph 35, as fo llows: 

20 a. Section 44012: Respondent Emer fa iled to ensure that the emiss ion control tests 

2 1 were perfo rmed on the Mercedes in accordance with procedures prescribed by the department. 

22 b. Section 44032: Respondent Emer issued an electronic certi f"icate ofcompliance for 

23 the Mercedes without ensuring that the vehi cle was properl y tested and inspected to detennine if 

24 it was in compliance with Health and Safety Code section 440 12. 

25 c. Section 44059: Respondent Emer will fully made fa lse entries for the electronic 

26 certif"icate of compliance by celti fyi ng that the Mercedes had been inspected as required when, in 

27 fact, it had not. 

28 III 
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d. California Code of Regulations, Title 16, Section 3340.24, subdivision (c): 

Respondent Emer false ly or fraudulently issued an electronic certifi cate of compli ance for the 

Mercedes without performing a bona fide inspection of the emission contro l devices and systems 

on the vehicle as required by Health and Safety Code section 4401 2 and California Code of 

Regulations, Title 16, Section 3340.42. 

e. California Code of Regulations, Title 16, Section 3340.30, subdivision (a): 

Respondent Emer fail ed to inspect and test the Mercedes in accordance with Health and Safety 

Code secti on 4401 2 and California Code of Regulations, Title 16, Secti on 3340.42. 

f. California Code of Regulations, Title 16, Section 3340.42: Respondent Emer 

failed to conduct the required smog test and inspection on the Mercedes in accordance with the 

II Bureau's specifications. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

TWENTIETH CAUSE FOR DISCIPLINE 

(Dishonesty, Fraud or Deceit -Inspector License) 

41 . Respondent Emer subj ected hi s inspector license to d isc ipline under Health and 

Safety Code section 44072.2, subdi vision (d), in that he committed acts in volving d ishonesty, 

fraud or deceit, whereby another was injured. Respondent Emer issued an electroni c certificate of 

compli ance for the Mercedes without perfo rming bona fi de inspections of the emission control 

dev ices and systems. Respondent Emer used the emissions of another vehi cle to pass the 

Mercedes, thereby depriving the People of the State of Ca liforni a of the protection afforded by 

the Motor Vehicle Inspection Program, as set fo rth above in paragraph 35 . 

RECORDED SURVEILLANCE, DECEMBER 15, 2012 

42. On December 15,20 12 the Bureau' s in vestigati ve staff conducted an undercover 

surve ill ance operati on at Respondent Merl os shop, San Rafael Smog. Respondents were 

observed to perfonn fraudulent smog inspections, as fo llows: 

a. At or about I I :23 hours, a Honda Accord sedan (Honda) was pulled into San 

Rafael Smog's service bay and rece ived a smog inspection. Respondent Emer could be seen 

during di fferent times of the inspection and was the onl y licensed Smog Check Technician testing 

on that day. Respondent Emer di d not perfo rm an LPFET on the Honda. The BAR97 Test 
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Summary and BAR97 Test Detail showed the Honda was tested by San Rafael Smog and 

2 Respondent Emer. The BAR97 Test Detail and the signed VIR showed "P" Pass was entered for 

3 the Functional inspection of the LPFET. However the LPFET was not performed. 

4 TWENTY-FIRST CAUSE FOR DISCIPLINE 

5 (Untrue or Misleading Statements-Registration) 

6 43. Respondent Merlos' registration is subject to discipli ne under Code section 

7 9884.7(a)( I), in that on or about December 15, 20 12, Respondent Merlos authorized statements 

8 which she knew or wh ich by exercise of reasonab le care should have known to be untrue or 

9 misleading by showing " P" Pass for the LPFET portion of the functi onal test when in fact the 

10 LPFET test was not performed. 

II TWENTY-SECON D CAUSE FOR DISCIPLINE 

12 (Fraud-Registration) 

13 44. Respondent' s Merlos' registration is subject to discipline under Code secti on 

14 9884.7(a)( 4), in that on or about December 13, 20 12, she committed acts constituting fraud by 

15 showing "P" Pass for the LPFET porti on of the fu ncti onal test when in fact the LPFET test was 

16 not performed; thereby depri vi ng the consumer and the People of the State of California of the 

17 protection afforded by the Motor Vehicle Inspection Program. 

18 TWENTY-THIRD CAUSE FOR DISC IPLIN E 

19 (Violations of the Motor Vehicle Inspection Program-Station License) 

20 45. Respondent Merlos' stati on license is subject to di scipline pursuant to Hea lth & 

2 1 Safety Code section 44072.2, subdivisions (a) and (c), in that on or about December 15, 20 12, 

22 Respondent Merlos failed to comply with the fo ll owing secti ons of the Hea lth and Safety Code 

23 and appli cable regulations regardin g the Honda, as set forth above in paragraph 42, as fo ll ows: 

24 

25 

26 

27 

28 

a. Section 44012, subdivision (I): Respondent Merlos failed to perform emission 

control inspections on the Honda in accordance with procedures prescribed by the department. 

b. Section 44059: Respondent Merlos will fully made fal se entri es into the EIS by 

certi fy ing that the Honda had been inspected as required when, in fact, it had not. 

c. California Code of Regulations, title 16, Section 3340.42: Respondent Merlos 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

failed to perform an emission control inspecti on on the Honda in accordance with procedures 

prescribed by the department. 

TWENTY-FOURTH CAUSE FOR DISCIPLINE 

(Dishonesty, Fraud or Deceit-Station License) 

46. Respondent Merl os ' station license is subj ect to di scipline pursuant to Health & 

Safety Code section 44072.2, subdi vision Cd), in that on or about December 15, 2012, she 

committed di shonest, fraudulent or deceitful acts whereby another is injured by showing " P" Pass 

for the LPFET portion o f the functional test fo r the Honda when in fact the LP FET test was not 

performed, thereby depri ving the consumer and the People of the State of California of the 

protection afforded by the Motor Vehicle Inspecti on Program. 

TWENTY-FIFTH CAUSE FOR DISCIPLINE 

(Violations of the Motor Vehicle Inspection Program - Inspector License) 

47. Respondent Emer has subj ected hi s inspector license to di sc ipline under Health and 

Safety Code sect ion 44072 .2, subdi visions (a) and (c), in that he violated sections o f the Hea lth 

and Safety Code and applicable regul ations regarding the Honda, as set forth above in paragraph 

42, as fo llows: 

a. Section 44012: Respondent Emer fa il ed to ensure that the emission control tests 

were performed on the Honda in accordance with procedures prescribed by the department. 

b. Section 44059: Respondent Emer willfull y made false entri es into the EIS by 

certi fy ing that the Honda had been inspected as required when, in fac t, it had not. 

c. California Code of Regulations, Title 16, Section 3340.30, subdivision (a) : 

Respondent Emer failed to inspect and test the Honda in acco rdance with Hea lth and Safety Code 

section 4401 2 and Ca li fo rnia Code o f Regul ations, Title 16, Secti on 3340.42. 

d. California Code of Regulations, Title 16, Section 3340.42: Respondent Emer 

25 fa iled to conduct the required smog test and inspecti on on the Honda in accordance w ith the 

26 Bureau' s specifications. 

27 / / I 

28 / / / 
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TWENTY-SIXTH CAUSE FOR DISCIPLINE 

2 (Dishonesty, Fraud or Deceit -Inspector License) 

3 48. Respondent Emer subjected his inspector li cense to di scipline under Health and 

4 Safety Code section 44072.2, subdivision (d), in that he committed acts involving dishonesty, 

5 fraud or deceit, whereby another was injured by entering " P" Pass for the LPFET portion of the 

6 functional test when in fact the LPFET test was not performed thereby depriving consumer and 

7 People of the State of Ca lifornia of the protection afforded by the Motor Vehicle Inspection 

8 Program, as set forth above in paragraph 42. 

9 UNDERCOVER RUN, DECEMBER 15,2012 

10 49. On December 15,2012, a Bureau undercover operator ("operator") drove a Bureau 

11 documented 1990 Mercury (Mercury) to Respondent Merlos' facility, San Rafael Smog, and 

12 requested a smog inspection. The vehicle's ignition timing had been adjusted out of the 

13 manufacturer' s specification, rendering the vehicle incapable of passing a smog inspection. 

14 Respondents Emer and Merlos performed the smog inspection and issued electronic Certificate of 

15 Compli ance No. OS252977C for the Mercury. Respondents certified they had tested and 

16 inspected the Mercury and that it was in compliance with applicable laws and regulations when, 

17 in fact, the vehicle cou ld not have passed the functional porti on of the smog inspection because 

18 the vehicle' s ignition timing was out of specification. 

19 TWENTY-SEVENTH CAUSE FOR DISCIPLINE 

20 (Untrue or Misleading Statements-Registration) 

21 50. Respondent Merl os' registration is subject to di sc ipline under Code section 

22 9884.7(a)( I), in that on or about December 15, 20 12, Respondent Merlos made statements which 

23 she knew or which by exercise of reasonable care should have known to be untrue or mislead ing 

24 by issuing electronic Certificate of Compliance No. OS252977C for the Mercury and cert ifying 

25 that the vehicle was in compliance with app li cab le laws and regulations when, in fact the 

26 vehicle ' s timing was out of spec ification and should have fa iled the smog inspection. 

27 / / / 

28 / / / 
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TWENTY-EIGHTH CAUSE FOR DISCIPLINE 

2 (Fraud-Registration) 

3 5 1. Respondent 's Merlos' registration is subject to di scipline under Code section 

4 9884.7(a)(4), in that on or about December 15, 201 2, she committed acts constituting fraud by 

5 issuing electronic Certificate of Compliance No. OS252977C for the Mercury without perfo rming 

6 a bona fide inspection of the emiss ion contro l devices and systems on the vehicle ; thereby 

7 depriving the People of the State of Ca lifornia of the protecti on afforded by the Motor Vehicle 

8 Inspection Program. 

9 TWENTY-NINTH CAUSE FOR DISCIPLINE 

10 (Violations of the Motor Vehicle Inspection Program-Station License) 

II 52. Respondent Merlos' station license is subj ect to di sc ipline pursuant to Health & 

12 Safety Code section 44072.2, subdi visions (a) and (c), in that on or about December 15, 2012, 

13 Respondent Merlos fa iled to compl y with the fo ll owing sections of the Health and Safety Code 

14 and applicable regulations, regardin g the Mercury, as set forth above in paragraph 49, as fo llows: 

15 a. Section 44012, subdivision (I): Respondent Merlos fail ed to perform emiss ion 

16 control inspections on the Mercury in accordance with procedures prescribed by the department. 

17 b. Section 44059: Respondent Merlos willfully made fa lse entries for the electronic 

18 certificate of compliance by certi fy ing that the Mercury had been inspected as required when, in 

19 fact, it had not. 

20 c. California Code of Regulations, Title \6, Section 3340.24, subdivision (c): 

2 1 Respondent Merlos fal se ly or fraudul entl y issued an electroni c certi fi cate of compliance for the 

22 Mercury without performing a bona fide inspection of the emiss ion contro l dev ices and systems 

23 on the vehicle as required by Hea lth and Safety Code section 4401 2 and Ca li fornia Code of 

24 Regulations, Titl e 16, Secti on 3340.42. 

25 d. California Code of Regulations, title 16, Section 3340.42: Respondent Merlos 

26 fai led to perform an emiss ion contro l inspection on the Merc ury in accordance with procedures 

27 prescribed by the departm ent. 

28 / / I 
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THIRTIETH CAUSE FOR DISCIPLINE 

2 (Dishonesty, Fraud or Deceit-Station License) 

3 53. Respondent Merlos ' station license is subject to discipline pursuant to Health & 

4 Safety Code section 44072.2 , subdi vision (d), in that on or about December 15 ,2012, she 

5 committed di shonest, fraudulent or deceitful acts whereby another is injured by issuing electron ic 

6 Certifi cate of Compliance No. OS252977C for the Mercury without performing a bona fide 

7 inspection of the emission contro l devices and systems on the veh icle, thereby depriving the 

8 People of the State of California of the protection afforded by the Motor Vehicle Inspection 

9 Program. 

10 THIRTY -FIRST CAUSE FOR DISCIPLINE 

II (Violations of the Motor Vehicle Inspection Program - Inspector License) 

12 54. Respondent Emer has subjected hi s inspector license to di scipline under Health and 

13 Safety Code secti on 44072.2, subdivi sions (a) and (c), in that he violated sect ions of the Health 

14 and Safety Code and applicable regulations regard ing the Mercury as set forth above in paragraph 

15 49, as follows: 

16 a. Section 44012: Respondent Emer failed to ensure that the emission contro l tests 

17 were performed on the Mercury in accordance with procedures prescribed by the department. 

18 

19 

20 

21 

22 

23 

24 

b. Section 44032: Respondent Emer issued an electronic certificate of compliance for 

the Mercury without ensuring that the vehicle was properly tested and inspected to determine if it 

was in compliance with Health and Safety Code section 44012 . 

c. Section 44059: Respondent Emer wi llfully made false entries for the electron ic 

certificate of compl iance by cert ify ing that the Mercury had been inspected as required when, in 

fact, it had not. 

d. California Code of Regulations, Title 16, Section 3340.24, subdivision (c): 

25 Respondent Emer falsely or fraudulentl y issued an electronic cert ifi cate of comp li ance for the 

26 Mercury without performing a bona fide inspection of the em iss ion contro l devices and systems 

27 on the vehicle as required by Health and Safety Code section 44012 and Cal iforn ia Code of 

28 Regulations, Title 16, Sect ion 3340.42. 
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e. California Code of Regulations, Title 16, Section 3340.30, subdivision (a): 

2 Respondent Emer failed to inspect and test the Mercury in accordance with Health and Safety 

3 Code section 44012 and California Code of Regulations, Title 16, Section 3340.42. 

4 f. California Code of Regulations, Title 16, Section 3340.42: Respondent Emer 

5 failed to conduct the required smog test and inspection on the Mercury in accordance with the 

6 Bureau 's specifications. 

7 THIRTY-SECOND CAUSE FOR DISCIPLINE 

8 (Dishonesty, Fraud or Deceit - Inspector License) 

9 55. Respondent Emer subjected hi s inspector li cense to di scipline under Health and 

10 Safety Code section 44072.2, subdivi sion (d), in that he commined acts involving dishonesty, 

II fraud or deceit, whereby another was injured by issuing an electron ic certificate of compliance for 

12 the Mercury without performing bona fide inspecti ons of the emission control devices and 

13 systems on the Mercury, thereby depriving the People of the State of California of the protection 

14 afforded by the Motor Vehicle Inspection Program, as set forth above in paragraph 49. 

15 OTHER MATTERS 

16 56. Pursuant to Code section 9884.7(c), the director may suspend , revoke, or place on 

17 probation the registrati ons for all places of business operated in this state by Patricia Carolina 

18 Merlos, upon a finding that he has, or is, engaged in a course of repeated and willful violation of 

19 the laws and regulations pertaining to an automotive repair dealer. 

20 57. Pursuant to Hea lth and Safety Code secti on 44072.8 , if Smog Check, Test Only, 

2 1 Station License No. TC 270542, issued San Rafael Smog, Patricia Carolina Merlos-owner, is 

22 revoked or suspended, any additional license issued under this chapter in the name of sa id 

23 li censees may be likewise revoked or suspended by the director. 

24 58. Pursuant to Hea lth and Safety Code section 44072.8, if Smog Check Inspector 

25 License EO 632592, issued Erinc Emer, is revoked or suspended, any additional license issued 

26 under thi s chapter in the name of sa id li censee may be likewise revoked or suspended by the 

27 director. 

28 / / / 
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PRAYER 

2 WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 

3 and that following the hearing, the Director of Consumer Affairs issue a decision: 

4 I. Revoking or suspending Automotive Repair Dealer Registration Number ARD 

5 270542, issued to San Rafael Smog, Patricia Carolina Merlos, Owner; 

6 2. Revoking or suspending Smog Check, Test Only, Station License Number TC 

7 270542, issued to San Rafae l Smog, Patricia Caro lina Merlos, Owner; 

8 3. Revoking, suspending, or placing on probation any other automotive repair dealer 

9 registration issued to Patricia Carolina Merlos. 

10 4. Revoking or suspend ing any additional license issued under chapter 5, of the Health 

II and Safety Code in the name of Patricia Caro lina Merlos. 

12 5. Ordering Patricia Carolina Merlos to pay the Bureau of Automotive Repair the 

13 reasonable costs of the investigation and enforcement of this case, pursuant to Business and 

14 Professions Code section 125.3; 

15 6. Revoking or suspending Smog Check Inspector License Number EO 632592 

16 (formerly Advanced Emission Specialist Technician EA632592) , Issued to Erinc Emer. 

17 7. Revoking or suspend ing any additional license issued under chapter 5, of the Health 

18 and Safety Code in the name of Erinc Emer. 

19 7. Ordering Erinc Emer to pay the Bureau of Automotive Repair the reasonable costs of 

20 the investigation and enforcement of thi s case, pursuant to Business and Professions Code section 

21 125.3 ; 

22 8. Taking such other and further action as deemed necessary and proper. 

23 

24 

25 

26 

27 

DATED :::Pec~ 3- UJ/3 

SF20 J 3405 J 23 
28 40737733.doc 

PATRICK DORAIS 
Chief 
Bureau of A utomotive Repair 
Department of Consumer Affairs 
State of Californi a 
Complainant 
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