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BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 79/15-82
ANDREW KENT TIBBITTS, MEMBER;
TIBBITTS SMOG LLC DBA ABC SMOG; | OAH No. 2014120528
1415 S. Santa Fe Ave. '

Vista, CA 92084 DEFAULT DECISION AND ORDER RE:
WILLIAM ROBERT MORROW II

Automotive Repair Dealer Registration ONLY

ARD 270689

Smog Check, Test Only, Station License No.

TC 270689 [Gov. Code, §11520]

ANDREW KENT TIBBITTS, MEMBER;
TIBBITTS SMOG LLC DBA ROBERTS
SMOG TEST ONLY STATION;

28671 Calle Cortez, Unit M

Temecula, CA 92590

Automotive Repair Dealer Registration
ARD 271350

Smog Check, Test Only, Station License No.
TC 271350

ANDREW KENT TIBBITTS, MEMBER;
TIBBITTS SMOG LLC DBA EL AMIGO
SMOG

2774 Main St.

Riverside, CA 92501

Automotive Repair Dealer Registration
ARD 271689

Smog Check, Test Only, Station License No.
TC 271689 '
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'WILLIAM ROBERT MORROW II

924 LLa Fiesta Way
San Marcos, CA 92078

Smog Check Inspector License No. EO
42947

Smog Check Repair Technician License No.
E1 42947 (formerly Advanced Emission
Specialist Technician License No. EA 42947)

Respondents.

FINDINGS OF FACT

1. On or about December 1, 2014, Complainant Patrick Dorais, in his official capacity
as the Chief of the Bureau of Automotive Repair, Department of Consumer Affairs, filed
Accusation No. 79/15-82 against William Robert Morrow II (Respondent) before the Director of
Consumer Affairs. (Accusation attached as Exhibit A.)

2. In 2004, the Bureau issued Advanced Emission Specialist (EA) Technician License
No. 42947 to Respondent. It was due to expire on May 31, 2014. Under California Code of
Regulations, title 16, section 3340.28, subdivision (¢), the license was renewed, under
Respondent’s election, as Smog Check Inspector License No. EO 42947 and Smog Check Repair
Technician License No. EI 42947, effective May 20, 2014. The Smog Check Inspector License
and Smog Check Repair Technician License (collectively technician licenses) were in full force
and effect at all times relevant to the charges brought herein and will expire on May 31, 2016,
unless renewed.’

3. Onor about December 2, 2014, Respondent was served by Certified and First Class
Mail copies of the Accusation No. 79/15-82, Statement to Respondent, Notice of Defense,
Request for Discovery, and Discovery Statutes (Government Code sections 11507.5, 11507.6,

and 11507.7) at Respondent's address of record which, pursuant to Business and Professions

! Effective August 1, 2012, California Code of Regulations, title 16, sections 3340.28,
3340.29, and 3340.30 were amended to implement a license restructure from the Advanced
Emission Specialist Technician (EA) license and Basic Area (EB) Technician license to. Smog
Check Inspector (EO) license and/or Smog Check Repair Technician (EI) license.
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Code section 136 and title 16, California Code of Regulations, section 3303.3, is required to be
reported and maintained with the Bureau. Respondent's address of record was and is:
924 La Fiesta Way
San Marcos, CA 92078.

4.  Service of the Accusation was effective as a matter of law under the provisions of
Government Code section 11505, subdivision (¢) and/or Business & Professions Code section
124.

5. Government Code section 11506 states, in pertinent part:

(¢) The respondent shall be entitled to a hearing on the merits if the respondent
files a notice of defense, and the notice shall be deemed a specific denial of all parts
of the accusation not expressly admitted. Failure to file a notice of defense shall
constitute a waiver of respondent's right to a hearing, but the agency in its discretion
may nevertheless grant a hearing.

6. Respondent failed to file a Notice of Defense within 15 days after service upon him
of the Accusation, and therefore waived his right to a hearing on the merits of Accusation No.
79/15-82.

7.  California Government Code section 11520 states, in pertinent part:

(a) If the respondent either fails to file a notice of defense or to appear at the
hearing, the agency may take action based upon the respondent's express admissions
or upon other evidence and affidavits may be used as evidence without any notice to
respondent.

8.  Pursuant to its authority under Government Code section 11520, the Director after
having reviewed the proo»f of service dated December 2, 2014, finds Respondent 1s in default.
The Director will take action without further hearing and, based on Accusation, No. 79/15-82,
proof of service and on the Affidavit of Bureau Representative Kevin McKee, finds that the
allegations in Accusation are true.

DETERMINATION OF ISSUES

1.  Based on the foregoing findings of fact, Respondent William Robert Morrow II has
subjected his technician licenses to discipline.

2. The agency has jurisdiction to adjudicate this case by default.
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3. The Director of Consumer Affairs is authorized to revoke Respondent's technician
licenses based upon the following violations alleged in the Accusation which are supported by the
evidence contained in the affidavit of Bureau Representative Kevin McKee in this case:

a.  Health and Safety Code sections 44072.10, subdivision (c) and 44072.2, subdivision
(a): Respondent failed to comply with the following sections of that Code: 7

i, Section 44012: Respondent failed to perform the tests of the emission control
systems and devices on 10 vehicles in accordance with procedures prescribed by the Department.

ii.  Section 44015: Respondent issued certificates of compliance for 10 vehicles
without properly testing and inspecting them to determine if they were in compliance with Health
& Safety Code section 44012.

iii.  Section 44035: Respondent failed to meet or maintain the standards prescribed
for qualification, equipment, performance, or conduct by failing to properly perform smog
inspections on 10 vehicles or certifying that such tests had been properly performed, when in fact |
they were not properly performed.

b.  Health and Safety Code sections 44072.10, subdivision (¢) and 44072.2, subdivision
(a): Respondent failed to comply with the following sections of California Code of Regulations,
title 16:

L. Section 3340.35, subdivision (c): Respondent failed to inspect and test 10
vehicles in accordance with the procedures specified in section 3340.42 of the Regulations and
failed to ensure that these vehicles had all the required emission control equipment and devices
installed and functioning correctly.

ii.  Section 3340.41, subdivision (c): Respondent knowingly entered into the
Emissions Inspection System false information about 10 vehicles providing results for smog
inspections which were not properly performed.

iii.  Section 3340.42: Respondent failed to conduct the required smog tests on 10
vehicles in accordance with the Bureau’s specifications.

¢.  Health and Safety Code sections 44072.10, subdivision (c) and 44072.2, subdivision

(d): Respondent committed dishonest, fraudulent, or deceitful acts whereby another is injured by

4
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issuing smog inspection certificates for 10 vehicles without performing bona fide inspections of
the emission control devices and systems on them.

d.  Health & Safety Code, § 44072.10, subdivision (c)(1), as defined in California Code
of Regulations, title 16, section 3340.1: Respondent used a substitute exhaust emission sample of
one vehicle in place of another vehicle's exhaust emission sample in order to cause the Emissions
Inspection System to issue certificates of compliance for 10 vehicles.

ORDER

IT IS SO ORDERED that Smog Check Inspector License No. EO 42947 and Smog Check
Repair Technician License No. EI 42947 (formerly Advanced Emission Specialist Technician
License No. EA 42947), heretofore issued to Respondent William Robert Morrow II are revoked.

Pursuant to Government Code section 11520, subdivision (c), Respondent may serve a
written motion requesting that the Decision be vacated and stating the grounds relied on within
seven (7) days after service of the Decision on Respondent. The motion should be sent to the
Bureau of Automotive Repair, ATTN: William D. Thomas, 10949 North Mather Blvd., Rancho
Cordova, CA 95670. The agency in its discretion may vacate the Decision and grant a hearing

on a showing of good cause, as defined in the statute.
This Decision shall become effective on O—\/L/L\/ JJ &0 ) | 5
Itisso ORDERED N bd D | ?/O <

TAMARA COLSON
Assistant General Counsel
Department of Consumer Affairs

71000531.DOC
DOIJ Matter ID:SD2014708334

Attachment:
Exhibit A: Accusation

DEFAULT DECISION AND ORDER RE: WILLIAM ROBERT MORROW II ONLY (No. 79/15-82)
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KAMALA D. HARRIS
Altorney General of Cahfomxa
JAMES M. LEDAKIS
Supervising Deputy Attorney General
ADRIAN R. CONTRERAS
Deputy Attorney General - -
State Bar No. 267200
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2634
Facsimile: (619) 6452061
E-mail: Adrian,Contreras@doj.ca.gov
Attorneys Jor Complamant

BEFORE THE :
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
: STATE OF CALIFORNIA. .

|| ANDREW KENT TIBBITTS, MEMBER;

| ANDREW KENT TIBBITTS MEMBER;

by
. .b .

In the Matter: of the Acousation : Against: Case No, " 57 Q / / 5-% 9~

TIBBITTSE SMOG LLC DBA ABC SMOG,- OAH No. 2014100709
1415 8. Santa Fe. Ave,

Vista, CA92084 ACCUSATION
Automotive Repair Dealer Reglstratlon . it CHEL )
ARD 270689 P ‘ C SMO & GH K

Smog Check, Test Only, Stafion License No.
TC 270689 _

ANDREW KENT TIBBITTS, MEMBER;
TIBBITTS SMOG LLC DBA ROBERTS
SMOG TEST ONLY STATION;

28671 Calle Cortez, Unit M

Temecula, CA 92590

Automotive Repair Dealer Registration :
ARD 271350 :

Smog Check, Test Only, Statmn Llcense No
TC 271350 '

TIBBITTS SMOG LLC DBA EL AMIGO
SMOG . -

2774 Main St.

Rlvemde, CA 92501

Automotive Repair Dealer Registration
ARD 271689

Smog Check, Test Only, Station License No.
TC 271689
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{| Smog Check Inspector License No. EO

WILLIAM ROBERT MORROW II,
924 La Fiesta Way
San Marcos, CA 92078

42947

Smog Check Repair Technician License No.
EI 42947 (formerly Advanced Emission
Specialist Techuician Licenss No. EA 42947)

- Respondents.

Complainant alleges:” -
PARTIES |

1. Patrick Dorais (Compléinant) brings this Accusdtion solely in ﬁis official capacity as

-the Chlef of the Bureau of Automotive Repair, Department of Consuner Affairs.

2. Onor about October 26, 2012, the Burean issued Automotive Repalr Dealer
Reglstrauon No. ARD 270689 to Respondent Andrew Kent Tibbitts, Member, Tibbitts Smog e
LLC domg business as ABC Smog (ABC Smog). The reglstratlon was in foll force and effoot at

all times relevant to the oharges brought herein- and w1ll explre on October 31, 2015, unless

renewed.

3. Onorabout November 7, 2012, the Bureau issued Smog Check Test Only Station
License No. TC 270689 to'ABC Smog., The lioense.was.in full force and effect at all times
relovant to the charges brought herom and will expire on October 31; 2015, unless renewed

4. Onor about Ji anuary 4, 2013, the Bureau issued Automotwe Repair Dealer’
Registration No, ARD 271350 to Respondent Andrew Kent Tibbitts, Member; Txbbltts Smog
LLC doing business as Roberts Smog Test Ouly Station (Roberts Smog Test Only Station). The
reg15tra:t10n was in full force and effect at all times relevant to the chargos brought herein and will
axp:re on Jamuary 31, 2015, unless renewed. _

5. Onorsbout January 10? 2013, the Bureau issued Smog Check Test Only Station
Licehée No. TC 271350 to Roberts Smog Test Onlyl Station. "l“.he license was in full force aod

effect at all times relevant to the charges brought heréin and will expire on January 31, 2015,

unless renewed,

Aconsation
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6. Onor about Febi*uary 8,2013, th;: Burean issued Aytomotive Repair Dealer.

Registration No, ARD 271689 to Respondent Andrew Kent Tibbitts, Member; Tibbitts Smog

'LLC doing busmess as Bl Amigo Smog (El Amigo Smog). The registration expmad on February

28, 2014, and was, cancelled on Match 7, 2014

7. On or about February.28; 2013, the Bureau issued Smog Check Station License No.
TC 271689 to El Am1go Smog. The license expired on February 28, 2014, and was inactivated
due to cancellation of the Automotwe Repair Dealer Re gistration, . ,

8. A In 2004, the Bureau issued Advanced Emission Speoxahét (EA) 'feéhr;ician License
No, 42547 o Williém Robt;rt Motrow I (Morrow). It was due to expire on May 31, 2014, Under,
Caiifomia Code of Regulations, title 16, section 3340,28, subdivision (e), the license was

|| renewed, under Morrow’s election, as Smog Check Inspector License No, EO 42947 and Smog
Check Repalr Technician License No. BI 42647, sffectwa May 20, 2014, The Smog Check
.Inspector Llcanse and Smog Check Repalr Teohmclan License (collectwely technician hcenses)

were in full force and effect at all times relevant to the oharges brought herein and will expxre on
May 31, 2016, unless reriewed.!

' JURISDICTION |

9 - This Accusation is brought before the Director of Consumer Affairs (Dlrector) for the | .
Bureau of Automohve Repair, under the authority of the followmg laws,

10.  Section 118, subdivision (b), of the Code provades that the suspensxon, explratlon,
surrender, cancellatlon of a license shall not déprive the Ditector. of jurisdiction to proceed with a
disciplinary action duting the period within which the chense may be renewed, restored, re1ssuqd .
Ao'r reinstated. | .

11. | Section 9884.13 of the Code pfoxddéé, in pertinent part, that the expiration of a valid

registration shail nat deprive the director or chief of jurisdiction to proceed with a disciplinary

! Bffective August 1, 2012, California Code of Regulations, title 16, sections 3340.28,
3340.29, and 3340.30 were amended to implement a license restructure from the Advanced
Emission Specialist Technician (EA) Iicense and Basic Area (EB) Technician license to Smog
Check Inspector (EO) license and/or Smog Check Repalr Technician (EL) license.

-3
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procee&ihg agaiﬁst an atitomotive repaﬁ dealer or to render a decision invalidathlgﬁa registration
temporafily or permenently. - ‘ i |
i o
: 12," Secction 9884.20 of the Code states: - .
“All accusations against awtomotive repair dealers'shall be filed withiﬁ fhree years éfter the
performance of the act or‘ omission alleged as the ground for disciplinary action, e;xccpt ;d.la’r. with
respect to an adousation alleging. fraud or misrepresentation asa grouﬁd for disciplinary action,

the accusation may be filed within twa years after the discovery, by the burean, of the alleged

' faots constituting the fraud or misrepresentation.”

13, Section 9884.22 of the Code states:

| “(a) Notwithstanding any other provision of law, the director may rev.oke, suspend, or deny |

at any time any rcgisﬁ'aﬁdn fequﬂed by thls article on any of the grounds for disciplinary action

provided in this article. The proceedings under this artiole shall be conducted in accordance with |’

Chapter 5 (cormencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government | -
Code, and the director shell have all the powers granted therein.,

- 14. * Section 44002 of the Health and Safety Code pfovides, in pertinent pax't, that }:he

Director has all the powers and authority granted under the Automotive Repair Act for enforcing:

the Motor Vehicle Tnspection Pro gram.

15. Section 44072 of the Health and Safety Code states:, .
“Any license issued under this chapter and the regtﬂatmns adopted pursuant to it may be

suspended or revoked by the director. The director may refuse to issue a license to any appHoant

for the reasons set forth in Sectlon 44072.1, The proceedings under this article shall be conducted

in accordance with Chapter 5 (commencing with Sectio'r;:l'1500) of Part 1 of Division 3 of Title 2
of the Government Code, and the director shall have all the poyvefs granfced ﬂmerein.’_’ '
" 16, Section 44072.4 of the Health and Safety Code states:
- “The director may take disciplin"ary action against any licensee after a hearing as pro.vidcd :

in this article by any of the following:

Agccusation
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“(a) Imposing probation upon termé and conditions to be set forth bﬁr the director.
" “(b) Suspending the license. |

“(e) Revoking the Iicense »

17,  Section 44072 6 of the Health and Safety Code prov1des, in pertment patt, that the
expuatmn or suspension of a 11cense by operatlon of law, or by order or’ decision of the Ditector
of Consumer Affairs, ora court of law, ot the voluntary surrender of the license shall not depmve
the Dlrector of Jurlsdlot:lon to proceed with disciplinary acuon '

' Section 44072.7 of the Health and Safety Code states:

"All acoﬁsaﬁons against licensees shall be filed within three years after the act or omission
alleged as the ground for disciplinary action, except that thh Tespect to an aocusataon alleging a
violation of subdivision (d) of Section 44072 2, the accusa’non may be ﬁled W1thm two years after |. |
the discovery by the bureau of the alleged facts conshtuﬁmg the frand or misrepresentation
prohlblted by that sectlon " |

19. Bection 44072 8 of the Health and Safety Code states:

"When a license has been revoked or suspended followmg & hearing under thls amcle, any
additional llcense 1ssued under this chapter in the name of the licensee may be hke\mse revoked
or suspended by the,dlrector." N
| | STATUTORY PROVISIONS

20. Section 22 of the Code states: .

"'(a) “Board’ as used in any provisione of this Code, refers to the board in which the .
adrrﬂnisﬁration of the prevision is vested, end ﬁnless’otherwise expx{essly provided, shall include

burean, ‘commission,' 'committee,' 'department, 'division, "examining committee,’ ‘program,’ and

"(b) Whenever the regulatory progeam of a board that is subject to review by the Joint |

Committes on Boards, Commissions, and Consumer Protection, as provided for in Division 1.2

(commencing with Section 473), is taken over by the departmeﬁt, that program shall be

demgnated as a 'burean."

21, Section 23.7 of the Code states

Accusation
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“Unless otherwise sxpressty provided, ‘license’ means license, certificate, registration, or
other means to engage in a business or profession regulated by this code or referred to in Section

1000 or 3600.»
22, Section 9884.7 of the Code states:

"(a) The director, where the automotive repair dealer cannot show thore was abona fide

‘error, may deny, suspend revoke or place on probation the registration of an sutomotive repaic

dealer for any of the followmg acts or omisgions related to the ¢onduct of the business of the

automotive repair dealer, which are done by the automotive repair dealer or any sutomotive

technician, employee, partner, officer, or member of the automotive repair dealer,

- %(1) Making or authorizing in any menner or by aﬁy means whatever any staternent written
or oral which is untrue ox misleadjng-, and which is known, or which by the exercise of reasdnébla

cate should be known, 1o be untrue or misleading,

11
v ww

" *(4) Any other conduct that constitutes fraud. |

“.

"(o) Noﬁvithstandir;g subdivision (b), the director may suspend, revoke,' or place on
probation the registr‘ation.for all places of business operated in this state by an automotive repair
dealer upon & finding that th_e automotive repair @ealer has, or i's, gngaged ina cbursé, of rep;:atcﬂ
and willful violations of this c'hapter‘, or regulations adopted pursuant to it." |

23. Section 44012 of the Health and Safety Code statég:’

© “The test at the smog check stations shall be perfcrmec} in aeco'rdancg with procedures

prescribed by the deparmien’c and may require loaded mode dyna:'nometer testing in enhanced

areas, two-speed idle testing, testing utilizing a vehicle's onboard diagnostic systerm, or other

|| appropriate test procedures as determined by the department in consultation with the state board, .

Tha department shall implement testing using onboard diagnostic systems, in. lieu of loaded mode.
dynamometer or two- speed idle testing , on model year 2000 and newer vehicles only, bagmnmg
no earlier than J anuary 1, 2013, However, the department, in consultation with the state board,

may prescribe alternative test procedures _thaf include loaded mode dynamometer or twd-speed

6
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idle testing for vehicles with onboard diagﬁostic ‘systemns that the department and the state board
detérrrﬂne exhibit operational problems. The department shali énsﬁre,‘ as appropriate to the test
method, the following: | . |
3 “(a) Emission control systems-required by state and federal law are reducing exoess -

emissions in accordance with the standards adopted pursuant to subdivisions (a) and (c) of
Section 44013.

“(b) Motor vehicles are preccndiﬁonqdnto ensure representative and stabilized operation of
the vehicle's emission control system. ' |

“(¢) For other than diesel-powered yehicles, the vehicle's exhaust emissions of .
hydrooarbons, carbon monoxide, carbon- dioxide; aﬁd oxides of mitrogen in an idle mode or loaded
mode are tested in acoordance mth procedures prescribed by the department, In determining how
loaded mode a;nd evaporatlve emissions testing shall be conducted, the department shall snsure
that the emlsswn reduction targets for: the enhanced program are met.

‘(d) For other than dleselupOWered vehicles,, the vehwle s fuel evaporauve system and
crankcase vetmlatmn system are tested to reduce any nonexhaust sources of volatile organic
compound snussmns, in acoordance with procedures prescnbed by the department.

“(e) For diesel-powered vehicles, a v1sual mspect:on is made of emission control devices

|| and the vehicle's exhanst emissions are tested in accordance with procedures presoribed by the

department, that may inolude, but are not limited to, onboard diagnostic testing. The test may
include testing Aof emissic;ns' of any or all of the bdllptants speciﬁeél in subdivision (c) and, upon
the adoption of applicable standards, measurement of emissions of smoke or particulates, or both.

“(f) A. visual or functional check is made of ennssmn contro] devices speolﬁed by the
department, mcludmg the catalytic converter in those instanoes in which the department
determines it to be necessary to mcet the findings of Section 44001. The visual or functional
check shall be performad in accordance With procedures presoribed by the departmert.

“(g) A detemunatxon as io whether the motor vehicle complies with the emission standards ‘

fbr that vehicle's class and model-year as prescribed by the department.

Accusation
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“(h) An analysis of pass and fail rates of vehicles subject to an onboard diagnosticAtéét and a
tailpipe test to assess whether any vehicles passmg their onboard diagnostic test have, or would
have, failed a tailpipe test, and whether any vehicles failing their onboard diagnostic test have or
would have passed & tailpipe test. -~ -

- “(i) The test procedures may authorize smog check stations to refuse the testing of a vehicle |
that would be imsafe to-test{ or thet cannot physically be inspected, ag specified by the dépaxtment
by regulation. The refusal to test a vehicle for those reasons shall not excuse or exempt the vehicle
from comphance with all applicable rcqmrements of this ohapter * .

.24, 'Section 44015 of the Health and Safety Code states: '
(a) A licensed smog check station shall not issue a certificate of complxance, except as ‘
authorized by this chapter, to any vehicle that meets the foll_owmg criteria:
' ‘DA vehicle that has been tamplered With.

“(2) A vehicle identified ﬁursuant to subparagraph d{) of paragraph (3) of subdivision (b) of]
Section.44036. A vehicle identified purs;uant to subparagraph (K) of paragraph (3) of subdivisioﬁ
(b) of Section 44036 shall be directed to the department to d§termine whether an inadvertent error
can explain the irregulérity, or whether the vehicle otherwise meets smog check requirements,
allomng the certificate for comphance to be 1ssued or the vehlcle shall be reinspecied by a
referee or snother stmog check stahon

- “(3) A vehicle that, prior to repaus, bas been initially identified by the smog chank station
8s a gross polluter Certification of & gross polluting vehicle shall be conducted by a demgnated
test-only facility, or a test-and-repair station that is both licensed and certified pursuant to
Sections 44014 and 44014.2. '

“(4) A vehicle described in subdivision (c).

“M) Iifa vehicl;a meets the requirements of Section 4;%.012, ‘a smog check station licensed to
issue certiﬁéates shall issus a certificate of compliance or a certificate of noncompliance.

“(o)(I) A repair cost waiver shall be issued, upon request of the vehicle owner, by an entity

authorized to perform referee functions for a vehicle that Has been properly tested but does not

meet the applicable emission standards when it is determined that no adjustment or repair can be

8
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made that will reduce emissions from the inspected motor vehiole without exceeding the

appiicable tepair cost limit established under Seotion 44017 and that every defect specified by

| paragraph (2) of subdivision (a) of Section 43204, and by paragraphs (2) and (3) of subdivision
(n) of Section 43205, has been corrected. A repair cost waiver issued pursuant to ,this,p&.uagmph N

shall be acoepted in liey of a cerﬁﬁcate of compliance for the purposés of compliance with
Section 4000.3 of the Vehicle Code, No repair cost waiver shall éxceed two years' duration. No
repair cost waiver shall be issued until the v,éhicle owner has expended an amount equal to fhe
applicable repair cost limit specified in Section 44017. |

“2) An economic hardship extension shall be issued, ﬁpdr_l request of a qualified low-
inoome motor vehicle owner, by an entity authorized to perform referes functions, for a motor.
_Véhiclc that has been properly tested but does not meet the applicable emission standatds when it
is datf.érmined that no adjustment or repair can be made that will reduce emissions from the
i_nspected motor vehicle without exceeding the applicable reiaair cost limit, as establis};ed pursvant
to Section 44017.1, that every defect sbeciﬁed in paragraph (2) of subdiﬁsion,(a) of Section

'43204, and in.paragraph;; (2) and (3) of subdivision (a) of Section 43205, has besn correcied, that

the low:income vehicle owner would suffer an economic hardship if the extension is not issued,

.and that all appropriate emissions-related repairs up to the amount of the applicable repair cost

limit in Sectlon 44017.1 bave been performed.
“(d) No repair cost waiver ot economic hardshlp extension shall be issued under any of the

follovnng circumstances:

“(1) If a motor vehicle was issued a repair cost waiver or economic hardshlp extension i in
t.he‘prewous biennial inspection of that vehicle. A repair cost waiver or economic hardship
extension may bé jssued to a motor vehicle owher only once for a particular motor vehicle -
belonging to that owner, However, a rapéir cost waiver or ecbnomic hardship extension may be
issued for a motor vehicle that participatéd in a previous waiver or exiension program prior to. -
January 1, 1998, as &etemﬁned by the department. Fgr waivers or extensions issued in the
program. operative on or after January 1, 1998, a waiver or extension may be issued for a motor

vehicle only onee per owner,

Accusetion




SR > YL TR - SU VL R S |

[~

10

1
1

13
14
15
16
17
18
19
20
.21
2

23
24

25
26
27
28

“(2) Upon initial registration of all of the following;
“(A) A direct impoﬁ motor vehicle.
“B) A moto'r vehicle previously registered outside this state,
“(C) A dismantied motor vehicle pursuant to_ Sgcﬁon 11519 of the Vehicle Code. .

“D)A motor vehicle that has had an engine change

“(B) An alternate fuel vehicle.

| “(F) A spééially- cons‘trlucted vehicle,

“(e) Except as Iirovided in subdivision {f), é certiﬁca‘;e of 60mpliance or honcompliance
shall be valid for 90 days. | ' o .

#(f) Excluding any vehig:le whose transfer of ownership and registréttion is described in
subdivision (d) of Secfibn 4000.1 of the Vehiclé Code, and except as otherwise provided in
Sections 4000.1, 24007, 24007.5, and 2400.7 6 of the Vehicle C’ode, a licensed motor vehicle

dealer shall be respon31ble for havmg 2 §mog check inspection performed on, and a certificate of

compllanw or noncompha.nce issued for, every motor vehicle offered for retall sale. A certificate

issued to a licensed motor vehlole dealer shall be vahd for a two-year period, or until the vehicle

is sold and registered 10 a retail buyer, whichever ocours first.

“(g) A fest may be made at any time wn‘hm 90-days prmr 10 the date otherwise reqmred P
. Section 44035 ‘of the Health and Safety Code states: |

“(a) A smog check station's license or a qualified smog check technician's qualification may

_ be' suspended or revoked by the department, after a hearing, for'failure to meet or maintain the

standards prescribed for quahﬁcatlon, eqmpmant, performance, or conduct, The department shall

adopt rules and regulations governing the suspension, revocatmn and rﬁmstatement of 11censes

- and.qualifications and the conduot of the hearings.

“(b) The department or its represantatwes, including quahty assurance inspectors, shall be

, prov1ded a0cess to licensed statmns for the purpose of examining property, station equlpment

repair orders, em1ssmns equipment maintenance records, and any emission mspectmn items, as

dcfmed by the department.”
26. Section 44072.2 of the Health and Safety Code states

10
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"The director may suspend, revoks, or take other disciplinary action against a license as
provided in this article if the licensee, or any partner, officer, or director thereof, does any of the

following:

. "(a) Violates any section of this chapter [the Motor Vehicle nspection Program (Health

and Saf, Code, § 44000, et seq.)] and the regulations adopted pursuant to it, Wthh related to the

loensed activities.
-". ..
"(c) Viclates any of the regulations adopted by the director pursuant to this chapter.

"(d) Commits any act involving dishonesty,-fraud, or deceit whereby another is injured.

" fl
Ve

27.  Section 44072.10 of the Health and Safety Code states:

[<4
.

“(c) The deﬁartment shall revoke the license of any smog check technician or station

licensee who fraudulently certifies vehicles or participates in the frandulent inspection of vehicles.

A fraudulent inspection includes, but is not limited to, all of the following:
“(1) Clean piping, as defined by'thé department,
“(2) Tampering with a vehicle emission control system or test analyzer system.

“(3) Tampering with a vehicle in & manner that would. cause the vehicle to falsely pass or

|| falsely fail an mspac’uon

- “(4) Intentional or willful violation of this chapter or any regulation, standard, or procedure

of the department lmplemantmg this chapter.”

REGULATORY PROVISIONS
28, Cahfomla Code of Regulations, title 16, section 3340 1. states: -

o
Laa

“*Clean pipihg,’ for the purposes of Health and Safety Code section 44072.10(c)(1), means

the use of a substitute exhaust emissions sample in place of the actual test vehicle's exhaust in

' order to cause the EIS to issue a certificate of compliance for the test vehicle,

] 2
e .
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29.  California Code of Regulations, title 16, section 3340.28, subdivisioﬁ (e), states that
“[u]pon renewal of an unexpn'ed Basw Area Technician hcensc or an Advanced Ermssmn
Specialist Technician hcsnse 1ssued | prior fo the effeotrve date of this regulation, the hoensee Toay
apply to renew as a-Smog Check Inspector, Smog Chack .Repaxr Techmclan, or both.”

30. :Califomia Code of Regulations, title, 16, section 3.;340.35, subdivision (o) states:

* “(c) A Hoensed station shall issue 2 certificate of compliance or noncompliance to the owner .'
or operator of .a:qy vehicle that hgé been inspected in accordance with the procedures specified in
section 3340.42 of this article and has all the required emission control equipment and devices
installed and funcuomng corraotly The following condmons shall apply:

M Customers shall be charged the same pnce for cermﬁcates as that paid by the 11censed
station; and ' '

“(2) Sales tax shall not be assessed on the price of certificates.

3 ”
e

31 Californig' Code of Regulations, title 16, section 3340.41, subdivision (c) staes:

“ . ,

“(c) No f)erson shall enter into the emissions iﬁspection system. any vehicle identification
information or emission con11~ol system. Idenhﬁcatxon data for any vehicle ofher than the one bemg

tested. Nor sha'll any person lmowmgly enter 1nto the emissions mspacuon system any false’

information about the vehicle bemg tested.

4 L
Y e e

32. Califorriia Code of Regulations, title 16, section 3340.42 states:

“Smog check inspection methods are prescnbed in the Smog Check Manual, referenced by

sectlon 3340 4-5

“(a) All vehicles subJect to & SMOg check inspection, s shall receive one of the following test

methods

“(1) A loaded—mode test shall be the test method used to mspect 1976 - 1999 model—year

vehicle, except diesel-powered, registered in fhe enhanced program areas of the state. The loaded-

12
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mode test shall measure hydrocarbon, carbon monoxide, carbon dioxide ziznd oxides of nitrogéxi'
etmissions, as contained in the burean's specifications referenced in subsection (a) of Section
3340.17 of this article: The loaded-mode test shall use Acceleration Simulation Mode (ASM) test
equxpment including & chassis dynamometer, certified by the bureau. . .

“On and after March 31, 2010, exhaust emissions from a vehicle subJect to this mspcctlon
shall be measured and compared to the emissions standards shown inthe Vehicle Look-up Table
(VLT) Row Spaéiﬁc Emissions Standards (Cistpoints) Table, dated March 2010, which is hereby
incorporated by referénce._ If the emissions standards for a specific vehicle are not included in this
table then the exhanst emissions shall be compared to the emissions standards set forth in TABLE |-
Tor TABLET, as applicable. A vehicle passes the loaded-mode test if all of'its measured
emissions are less than or équlal to \“lhfej af:plicable emission standards specified in the applicable
table. ; ' E S _ -

“2) A two-speed 1dle mode test shall be the test method vsed to inspect 1976 1999 model-
year vehicles, except dmsel-powered registered 1 in all program areas of the state, except in those

areas of the.state where the enhanced program has been implemented. The two-speed idle mode

- test shall measure hydrocarbon, carbbn monoxide and carbon dioxide emissions at high RPM and

again at idle RPM, as contained in the bureaus spaclﬁcahons referenced in subsechon (a) of

Section 3340, 17 of this article. Exhaust emissions from a vehicle subject to this mspectxon shall

'be measured and comparéd to the emission standards set forth in this section and as shown in

TABLE I, A vehicle passes the two~speed idle mode test if all-of its measured emissions are less

| than or equal to the applicable emissions standards specified in Table IL

“(3) An OBD—focused test, shall be the test rethod used to inspect gasoline-powered

“vehicles 2000 model-year and newer, and diesel-powered vehicles 1998 model-year and newer.

- The OBD test failure criteria ars specified in sec‘uon 3340.42. 2

“(b) In addition to subsection (&), a]l vehicles sub_]ect to the smog check program shall

receive the followmg '_
“(1) A visual mspeotion of emission control components and systems to verify the vehicle's

emission control systems are propetly installed.

13
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‘A fimetional inspection of emission control systems as specified in the Smog C].:IECk
Manual, referenced by section 334045, which maj include an OBD test, to verify their proper
operatior. ’

33. California Code of Regulations, title 16, seotion 3395.4 states:

“In reaching a decision on a disciplinary action under the Administrative Procedure Act
(Government Code Section 11400 et seq.), including formal hearii:gs eenducted by the Qﬂ'iee of
Administrative Hearing, the Bureau of Automotive Repair shall consider the disoiplina;'y
gmdelmes entitled ‘Guldelines for Disciplinary Penalties and Tetms of Probation’® [May, 1997]
which are hereby moorporated by reference. The ‘Gmdelmes for Disciplinary Penalties and Terms

of Probation® are adv1sory. Deviation from these guidelines and orders, including the standard

* terms of probation, is.appropi'iate where the Bureau of Attomotive R epair in its sole discretion

determmes that the facts of the partwular case warrant such deviation -for example: the presence

|l of m1t1gatmg faotors, the age of the oase; evidentiary problems

COSTS
34. Sect:on 125.3 of the Codse provides, in pettinent part that the Bureau may request the

adm1n1strat1ve law Judge to direct a licentiate found to have eomm1tted a violation or violations of | -

the licensing act to pay a sum, not to exceed the reasonable costs of the investigation and

enforcement of the case, with fa;llute of the hcentxate fo comply subjecting the 11cense to not being

renewed or reinstated. Ifa case settles, recovery of investigation and enforcement costs may be

included in a stipulated settlement.
| ~ CLEANPIPING |
35 A1 all times alleged mthls Accusatlon, Mortow was acting in the course and within
the scope of a techmclan, employee, partner, officer, or member of ABC Smog. Af all times
alleged in this Accusation, Andrew Kent Tibbitts was acting in the course and within the scope of | -

a technioian, employee, partner, officer, or member of ABC Smog, Roberts Smog Test Only -
Station, and El Amigo Smog,. '
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36. On June 10 and 24 and July 22, 2014, a Bureau representatlve conducted video
surveillance at ABC Smog. The Burean representatlvc used a vehicle that was equipped with a

video camera and video recording equipment. Before the surveillance began, the Burean

] ,representaﬁve verified that the clock of the video recbrding equipment was-in-sync witﬁ'th'e' S

Vehicle Information Database clock. When the recorded stopped for the day, the Bureau |
representative created several DVDs ﬁ;oni,ﬂfw video surveillance. Adfter the Burean representative
made copies of the DVDs, the Bureau réi)rééentative placed the originals in'an envelope that was
sealed and tagged. The Bureau representative transferred custody of the envelope containing the
DVDs to gnother Bureau representative, who thén secured the en\;elope with the DVDs in an
cvidenoe locker at the Burean’s San Diego field office. |

37..  Clean Pipe 1 ~ Smart For Two oo

The BAR97 Test Detail from the Vehicle Informa’mon Database shows that on June 10,

2014, from 1057 hours to 1108 hours, ABC Smog and Morrow psrformed a smog check

‘inspection on a 2005 Smart, For Two, CA License #6NHC580, VIN #WME45033211253812

(Smart), The Smgrt was issued Certificate of 'Compliance #YH048654C. _
38 On the vidéo surveillance of June 10, 2014, at 1101 _hours Motrow drives a Honda |
Accord, CA hcense No, 4BIX288 (Accord) into the smog bay at ABC Smog’s smog station,
Morrow goes to the Emissions Inspection System and temporarily sits in the driver seat of the
Accord t6 move it. At 1102 hours, Motrow installs the Emissions Inspectlon System fca11p1pe

probe into the Accord’s tailpipe. At 1105 hours, Morrow removes the probe from the Accord’s

" tailpipe. At 1106 hours, he drives the Accord out of the smog bay. The Aocord is in the smog

bay Wlth the Emissions Inspection System taﬂpxpe probe in the tailpipe during the record time of

the Smart’s certified smog inspection. | .
39. The Smart is never observed in the smog bay of ABC Smog’s smog station during the

recorded time of the smog check inspection and did pot receivé the required tailpipe emissions |

inspection. ABC Smog and Morrow cloan plped the Start by using the exhaust sample of the
Accord. '

i
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40; Clean Pipe 2 — Chevrolet Chevette o ,
The BAR9T Test Detail from the Vehicle Information Database shows that on Tune 24, ©

2014, fiom 1028 honrs to 1038 hours, ABC Smog and Motrow performed a smog check

inspection on a1979-Chevrolet Chevette, CA License #1MAR510, VIN #1B0809Y219249 . | -
(Chevette). The Chevette was issued Certificate of Compliance #YE240517C, .'

41, Onthe video sﬂrvdlla_nce of June 24, 2014, at 1027 hours an unidentified person
drives a Honda Accord, (Accord) into ABC Stmog’s smog bay, At 1030 hours, Morrow drives the
Accord deeper into. the smog bay. At 1032 hours, he installs a tailpipe probe into the Accord’s
tm1p1pe Morrow sits in the Accord’s driver’s seat and at 1034 hours he removes the tallplpe
probe, At 1040 hours, Morrow drives the Acoord out of the smog bay. The Accord is the only
vehicle in the sxnog bay dunng the recordcd time of the Chevette’s inspection,

42, I—Iowever, the Chevette was never observed i in the smog bay during the recordad hme

- of the smog check inspection and did not receive the rcqu:red tailpipe ennssmns 1nspect10n ABC| -

Smog and Morrow clean piped the Chevette using the axhaust sample of the' Accord.

43, Clean Pipe 3~ ~ Chevrolet C1500 Pickup
. The BAR97 Tést Detail from the Vehicle Information Database shows that on June 2_4'1,
2014; from 1051 hours to 1056 hours, ABC Smog and Morrow performed a smog check

' mspcctmn on a 1998 Chevrolet C1500 Pickup, CA Lxcense #7Z87379, VIN

#1GCEK19RXWE149809 {the CISOO) The 01500 ‘was issued Certificate of Comphance

#YH240519C.

44, Onthevideo surveillance of June 24, 20 14, 8t 1041 hours, Morrow drives a green

" Chevrolet Blazer (Blazer) into ABC Smog’s smog bay. At 1050 hours the Blazer is still in ABC
'Smog s smog bay. Morrow gets in and out of the dnver seat operating the Blazer. At 1056 hours,

he drwes the Blazer out of the smog bay. "The Blazer is in the SMOog bay dunng thé recorded time
of the C1500°s smog inspection. . ‘ '

45. However, the C1500 was never observed inthe Smog bay during the recorded time of
the smog check inspection and did not recewe “the required taﬂp1pe emissions ingpection. ABC

Smog and Morrow olean p1ped the C1500 using the exhaust sample of the Blazer.
. 16
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46. _ Clean Pipe 4 — Ford F150 Super Cab-Short
The BAR97 Test Detail from the Vehicle Information Database shows that on Iuna 24
2014, from 1101 hours to 1108 hours, ABC Smog and Morrow performed a smog check

| -inspection. on 1993 Ford F150 Super Cab-Short, CA License #5A01658, VIN- -

#IFTEX15Y2PKA24563 (F150). The F150 was issued Certificate of Compliance #YH2405200l.

47. On the video surv'.eillance'of Tune 24, 2014, at 1102 hours Morrow drives the Accord
mto ABC Smog’s smog bay At 1104 hours Morrow s1ts in the Accord’s drwer seat. -At 1105
hours Morrow gets out of the Accori A1 1110 hours the Accord is still in the smog bay The
Accord was the only vehiole observed in the smog bey during the recorded time of the F150°s
inspection, o

48, However, the F150 is never observed i n the smog bay during the rsoorded titne of the
SmMog check inspection and did not receive the requlred tailpipe emissions inspection. ABC Smog
and Morrow clean piped the F150 using the exhaust sample of the Accord.

49. Clean Pipe 5 — Jeep Grand Cherokee '

The BARY7 Test Detail from the Vehicle Iyxfonnx.atibﬂ Database shows that on June 24,
2014, from 1114 hours to 1119 hoﬁrs, ABC Smog and Morrow performed a smog check
inspecticén on a 1999 Jeep Grand Cherokee ZWD, CA. License #4EEN309, VIN
#1T4G25887XC612503 (Jeep). The Jeep was issued Certificate of Compliance #YE240521C.

50. On‘the video surveillance of June 24, 2014, at 1102 hours Mortow drives the Accord
into ABC Smog’s smog bay. At 1110 hours, the Acoord is still in the smog bay. Morrow gets in
and out of the Accord’s dmver seat. At1119 hours, he drives the Accord out of the smog bay.

The Acoord was the only vehicle observed i in the smog bay during the recorded time of the Jeep’s
mspectlon o '

-5 1. However, the Jeep is never observed in the smog bay durmg the recorded time of the
smog;check inspection and did not receive the required tailpipe emissions inspection. ABC Smog,
and Morrow clean piped the Jeep using the exhanst sample of the Accord.
i
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inspection ori & 2003 Mercedes-Benz C320, CA License #6LEX543, VIN -~~~ . |+ -
HWDBRN40IX3A493594 (C320). The C320 was issued Cemficate of Comipliance
| #YHI748406C,

\DOO‘\QO\"U\-!%-L»N)—A

Rio was 1ssued Certxficate of Compliance #YH748408C.

52.  Clean Pipe 6~ Mercedes-Benz C320 ,
The BARY7 Test Detail from the Vehicle Information Database shows that on July>22,
2014, from 0945 hours to 0953 hours, ABC Smog and Morrow performed a smog check

53.  Onthe video sm:veﬂlance of July 22, 2014 at 0941 hours an umdentxﬁed person
drives a Mercedcs~Benz CLK, CA License # 6 YEY940 (CLK) into ABC Smog’s smog bay
Morrow is perlodxcally at the Em1ssmns Inspection System At 0945 hours, Morrow eres the
CLK de;eper into the smog bay. At'0947 hours, he installs the tallplpe probe into the CLK :
’caﬂpipe. Morrow gets in and out of the CLK driver seat. At 6951 hqﬁrs, he removes the tailpipe
probe from the CLK tailpfpe. At 0953 hours, Morrow drives the CLK out of the smog baiz. The
CLE. was the only vehicle observed in the smog bay during the recorded time of the C320%s
inspection. A ‘ '

54,. Howevér, the C320 is never obsetrved in the smog bay during the recorded time of the
smog check mspectmn and did not receive the required tallplpe emissions inspection. ABC Smog
and Morrow clean piped the C320 using ; the exhaust sample of the CLK.

N .55. Cleaanpe7 KlaRlO ._ _ . ‘ v
© The BARY7 Test Detail from the Vehicle :Informatipn Databasé shows that'on July 22,
2014 from 1123 hours to 1128 hours, ABCASmog and Mortow performed a smog ¢ check
mspectwn ona 2003 Kia Rio, CA License #5BHG337, VIN #KNADC165136143541 (Pa.o) The

56, Onthe v1deo surveillance of July 22, 2014, at 1121 hours there is a silver Toycta
Camry with no license plate (Camry) in ABC Smog’s smog bay, At 1126 hours, Morrow installs
the tailpipe probe into the Camry’s tailpipe. Morrow gets in the CM and operates it on the
dynamometer. At 1127 hours, he removes the tailpipe probe from the Carmry’s tajlpipe. Morrow
is periodically at the Emissions Inspection System. At 1131 hours, he drivgs the Camry out of

18
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the smog bay. The Camry was the only vehicls observed in the smog bay during the .racorded'
time of the Rio’s inspection, A

57. However, the Rio .is never obsorved in the smog bay during the recorded time of the
STHOE oheck inspection and did not receive the required tailfipe*emissions' inspection.” ABC Smiog’ :
and Morrow .olean‘ piped the Rio using the exhaust sample of the Camry.

58.  Clean Pipe 8 —Ford E350 Super Van a N

"The BARY7 Test Detail from the Vehicle Information Databsse shows that on july 22,
2014, from 1'221 hours to 1229 hours, ABC Smog and Morrow performed a smog check |
inspection on & 1994 Ford E350 Super Van, CA License #4W68774, VIN
#1FDKE37GXRHB31543 (ESSO)'. The E350 was issued'Cortiﬁcate of Compliance
#YH748409C, o

9. On the v1deo survoﬂlanca of July 22, 2014, at 1223 hours"Morrow dtives a white J eep
Grand ‘Cherokee, CA License No. 5ZRY421 (Grand Cherokee) into ABC Smog’s smog bay, At
1225 hours, he 'mstalls the tailpipe probe into the Grand Cherokee’s tailpipe, Morrow

'periodically gets in and out of the Grand Cherokee driver seat area and goes to the Emissions

Inspection System.. At 1232 hours, e removes the taiipipe probe fror the Grand Cherokee
tailpipe. The Grand Cherokee was the only vehlole observed in the, smog bay during the recorded | .

| “time of tho E350°s mspectlon

60 I-Iowever, the B350 is never observed in the smog bay durmg the recordad time of the
smog check mspeo’oon and did not receive the roqu:red tailpipe em1ss1ons inspection, ABC Smog |
,and Morrow clean plped the E350 using the oxhaust sample of the Grand Cherokee. . |

61. Clean Plpe 9 —Land Rover D1soovery SER.II

. The BARY7 Test Detail from the Vehiole Informatlon Database shows that on July 22,

2014, from 1322 hours to 1331 hours, ABC Smog and Morrow porfon'ned a smog check

inspection on & 2000 Land Rover Discovery SER X, CA License #5DYP150, VIN

HSALTY1546YA275765 (Discovery). The Discovery was issued Certifioate of Compliance
#YHTA8410C, '

19
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 62. Onthe video surveillance of July 22, 2014, at 1327 hours a Toygta Tacoma, License
#55690F1 (Tacoma) is inside of ABC Smog’s smog bay. Morrow installs the tailpipe probe.into

the Tacoma’s tailpipe. Morrow goes in and out of the Tacoma driver seat and Emissions

Inspection System: -At 1331—h6urs, Morrow removes the tailpipef;f:robeffromrthewTacomé—tailpipe. I

At 1335 hours, the Tacoma is still in the smog bay. The Tacoma was the only vehicle observed
in the smog bay durmg the recorded time of the Discovery’s mspeotmn

63. Howaver, the Discovery is never observed in the smog bay during the recorded time
of the smog checlc inspection and did not receive the reqmred tailpipe ermssmus inspection. ABC
Smog and Morrow clean piped the Discovery using the exhaust sample of the Tacoma,

64, Clean Pipe 10— Nissan Murano

- The BAR97 Test Detail from the Vehicle Information Da‘rabase shows that on Ji uly 22,
2014, from 1335 hours to 1339 hours, ABC Smog and Morrow performed a smog check
inspection on a 2006 N1ssan Murano, CA License #5ZBG089, VIN #IN 8A208W16W515604
(Murano). The Murano was lssued Certificate of Compliance #YH748411C.
'65;  On the video surveillance of July 22,2014, at 1335 hours the Tecoma is still in ABC

Smog’s smog bay. At 1337 hours, Morrow installs the tailpipe probe into the Tacoma tailpipe.

| Morrow goes to the Tacoma driver seat and the Bmissions Inspection System, At1339 hours, ke

removes the tailpipe probe from the Tacoma fai]pipe. _'The Tacoma was thf? only vehicle observed
in the smog bay during the 'reooﬂed time of the Murano’s inspection. |
' 66, However, the Murano is never observed in the smog bay during the recorded time of
the smog check inspéction and did not receive the required tailpipe emissions_ inspection. ABC
Smog and Morrow clean piped the Murano using the exhanst samplé of the Tacoma.
i o | -
i
I
i
"
I/
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67. 'The following chart is a summary of the clean piping performed by ABC Smog and
Morrow during the time of the surveillance: ‘

21

Date & Time of Inspection as | Information of Vehicle certified | Vehicle
Certified in the. VID - | Certified Vehicle | observed in Smog | Observed in -
: _|.and Smog Bay? =~ _ . Smog Bay - — - |
Certificate of During Time of
Compliance # Inspection
1 | June 10, 2014, from 1057 .| 2005 Smart, For - | No Honda Accord -
- | hous to 1108 hours Twa . :
o #YH048654C |
2 | June 24, 2014, from 1028 | 1979 Chevrolet No Honda Accord
hours to 1038 hours Chevette; :
. ' : #YH240517C. ,
3| June 24, 2014, from 1051 1998 Chevrolet No Chevrolet
hours to 1056 hours C1500 Pickup; . Blazer
, ~ #YH240519C ,
4 | June 24,2014, from 1101 1993 Ford F150 | No~ Honda Accord
hours to 1108 hours | Super Cab-Short; ' :
A #YH240520€ .
5 | June 24, 2014, from 1114 1999 Jeep Gtand | No Honda Accord
hours to 1119 hours . Cherokes 2WD;
#YH240521C
6 | July 22,2014, from 0945 2003 Mercedes- ~ | No- ' Mercedes-Benz
‘houss to 0953 hours Benz C320; # : CLK
L YH748406C
7 | July 22,2014, from 1123 2003 Kia Rio; # | No Toyota Camry
hours to 1128 hours YH748408C _ ‘
8 | Tuly 22,2014, from 1221 1994 Ford E350 | No Jeep Grand .
hours to 1229 hours Super Van; " Cherokee
o #YH748409C .
9 | July 22, 2014, from. 1322 2000 Land Rover | No Toyota Tacoma
hours to 1331 hours .| Discovery SER II; :
, #YH748410C v
10 | July 22, 2014, from 1335 2006 Nissan No Toyota Tacoma
- | hours to 1339 hours " .| Murano; -
| . #YH748411C .
FIRST CAUSE FOR DISCIPLINE
(Untrue or Misleading Statements)
68. Complainant re-alleges and incorporates by reference the allegations set forth above
il in paragraphs 35-67.
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69. Respondent ABC Smog’s Registration is subject to disciplinary action under section
9884.7, subdivision (a)(1), in that Respondent ABC Smog made or authorized statements which

Respondent ABC Smog knew or in the exercise of reasonable care should have known to be

“untrue or misleading as follows. Respondent ABC Smag certified that the veh:cles described in

paragraphs 35-67 were properly inspected and passed thezr smog mspec‘aons, when in fact and in
truth as Respondent ABC well knew those vehicles were not propetly inspected.
SECOND CAUSE FOR DISCIPLINE, '

LV jolations of Motor Vehicle Inspection Program)
70. Complmnant re-alleges and mcorporates by referenee the allegations set forth above
in paragraphs 35 69
71, Respondent ABC Smog’s Station Licenss i is subject to disciplinary action under
Healﬂl and Safety Code sectlons 44072.10, subd1v1s1on (c), and 44072 2, subdivision (a), in that

-Respondent ABC Smog falled to comply with the following sections of that Code:

a.  Section 44012: Respondent ABC Smog failed to perform the tests of the .
emission control systems and dewces on the vehwles desoribed in paragraphs 35-69 in aocordance
with procedures prescribed by the Department,

_ b . Sectnon 44015: Respondent ABC Smog issued certificates of compliance for
the vehicles descmbed in paragraphs 35-69 w1thout propetly testing and inspecting them to
determine if they were in compliance with Health & Safety Code section 44012.

¢ Section 44035 Responden’c ABC Smog failed to mest or maintain tha
standards prescribed for qualification, equipment, performance, or conduct by failing to properly
perfqrtﬁ smog inspections on the vehicles described iﬁ paragraphs 35-69 or certifying that such
t‘esfs. had been properly performed, when in fact they were not properly performed.

THIRD CAUSE FOR DISCIPLINE,

(Failure to Complylwi'th Regulations Under the Motor Vehicle Inspection Program)
72. Complamant re-alleges and mcorporates by reference the allegatlons set forth above

in paragraphs 35-71

22
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| 73. Respénden_t A.iBC Smog’s Station License is subject to disciplinary action ﬁnder
Bealth and Safety Code sections 44072.10, subdivision(c) and 44072.2, subdivision (a), in that
Respondenf ABC Smog failed to comply with the following sections of California Code of '
Regulatlons, title 16:
a.  Section 3340, 35, subdivision (¢): Respondent ABC Smog failed to mspect and

test the vehicles described in paragraphs 35-71 in accordahoe with the procedues speolﬁed in

section 334042 of the Regulations and failed to ensure that these vehicles had all the required

em1ss1on oontrol equipment and devices installed and functioning correctly.

b.  Section 3340.41, subdwnsxon (c): Respondent ABC Smog knowingly entered
into the'Emissiqns Tnspection System false information about the vehicles desoribed in parangaphs
35-71, prc)vifiing results for smog inspections which were not properly performed. .

.‘ c ~ Section 3340.42; Respondent ABC Smog failed to condtict the requirsd smog
tests on the v'ehicles described in paragraphs 35-71 in accordance with the Bureau’s
specifications. . _
' ' FOUﬁTH CAUSE FOR DISCIPLINE

" (Dishonesty, Fraud, Deceit) .

74. Complamant re-alleges and incorporates by reference the a.llegauons set forth above
in paragraphs 3573,

75. Respondent ABC Smog’s Registration is subject to disciplinary action under Code
section 9884.7, subdivision (a)(4), and Respondent ABC Smog’s Station License is subject o
disciplinary action under I—Ie,alth and Safety Cod1e sections 44072.10, subdivision (6) and 44072.2, | |
subdiviéién (@, in fhat Respondent ABC Smég committed dishonest, fraudﬁlent, or deceitful acts
whereby another is injured by, issuing smog inspection certificates for the vehicles described in

paragtaphs 35-73 without performing bona fide inspections of the emission control devices and *

il systems on them, thereby depriving the People of the State of California of the protection afforded

by the Motor Vehicle Tnspection Program, "
wo |
i

23

Acousation




W e N th tr B W R =

gﬁggﬁws.ﬁgowqmmpmuwo

FIFTH CAUSE FOR DISCIPLINE

(Clean ?iping)
: 76. Complaiﬁant' re-alleges and incorporates by reference the allegations set forth above

in paragraphs 35-75. | |

- 77. Respondent ABC Smog’s Station license is Isubject to disciplinery action for clean
piping wnder Health & Safety Code, § 44072.10, subdivision (c)(1), as defined in Califﬁmia Code
of Regulations, title 16, section 3340.1, in that Respoﬁdent ABC Smog used. a substitute exhaust
em1ssion sample of one vehicle in place of another vehicle's exhaust emission sample in order to
cause the Brmissions Inspection System to issue cettificates of compliance for the inspections
described in paragraphs 35-75. - ,

. SIXTH' CAUSE FOR DISCIPLINE |
(Violation of Motor Vehicle Inspection Program) .
78. Complamant re-alleges and incorporates by reference the allegations set forth above

in paragraphs 3571, ‘ |

79, Respondent Morrow's techmman licenses are subject to dlsclphnary actlon under
Health and Safety Code sections 44072 10, subdivision (¢) and 44072. 2, subd1v1s1on (a), in thet he
feiled to comply with the following seo’aons of that Code:

R Sectmn 44012: Respondent Morrow failed to perform the tests of the emission
control systems and devices on the vehicles described in paragraphs 35- 771 in accordanca with,
procedures prescribed by the Departm.ent.

b.  Section 44015: Respondent Motrow 1ssued ceruﬁcates of comphanoe for the

vehicles desoribed in paragraphs 35-77 without properly testing and inspecting them to determine

i they were it. compliance with Health & Safety Code section 44012.

o.  Section 44035: Respondent Morrow failed to meet or maintain the standards
preécribed for qualification, equipment, performance, or conduct by failing to properly perform
Stog ﬁlspect'ions on the vehicles described in paragraphs 35-77 or certifying that such tests had

' been properly performed, when in fact they were not properly performed,

i
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SEVENTH CAUSE FOR DISCIPLINE.
(Fallure to Comply thh Repulations Under Motor Vehicle Inspectmn Programm)
80. Complainant re-alleges and incorporates by reference the allegations set forth above
in paragraphs35-79, ' o
81. . Respondent Mortow's techniotan licenses are subject to disciplinary action under
Health and Safety Code sections 44672.10, subdivision (c)‘ and 44072.2, subdivision (a) in that he
fai}ed to comply with the following sections of California Coﬁe of Regulations, title 16:

a.  Section 3340.35, subdivigion (¢); Respondent Morrow failed to inspect and test
the vehicles‘descﬁbed in paragraphs 35-79in accordance with the procedures specified in section '
3340.42 of the Regulauons and failed to ensure that these veh;lcles had all the required emission

con‘crol equipment and devices installed and functioning correctly.

b. ectlon 3340.41, subdwis:on (€): Respondent Morrow knowmgly entered mto

“the Emissions Inspectlon System false mformatlon about the vehicles described in paragraphs 35~

79 prowdmg results for smog mspectlons which were not properly performed
o.  Section 3340.42: Respondent Morrow failed to conduct the required smog tests
on all the vehicles in paragtaphs 35--79 in accordance with the Bureau's specifications,
. FIGHTH CAUSE FOR DISCIPLINE
. (Dlshonesty, Fraud, or Deceit)
| 82. _Complainant rc—alleges and mcozporates by refarence the allegatlons set forth above
in paragraphs 35-81.

83. Respondent Morrow s technician 11censes are subject to dxsclplmary action under
Health and Safety Code sectmns 44072 10, subdivision (c) and 44072.2, subdivision (d), in that
he comrmtted dishonest, ﬁ:audulent or deceltful acts whereby another is Injured by issuing smog
inspection certxﬁcates for the vehicles descnbed in paragraphs 35-81 without performmg bona o
fide 1nspeot1ons of the ermission control dewces and systems on them, thereby deprmng the

People of the State of Cahforma of the protecnon afforded by the Motor Vehicle Inspection
Program. )
"
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NINTH CAUSE FOR DISCIPLINE
(Clean Piping)

84, Complainant re-alleges and incorporates By reference the allegations set forth above

1in paragraphs 35-83.

85. Respondent Motrow's technician licenses are subject to disciplinary action tnder
Health & Safety Code, § 44072.10, subdivision (c)(1), as defined in Califomia Code of
Regulations, title 16, section 3340.1, in that Respondent Motrow used & substitute exhaust -

emission sample of one vehicle in place of another vehicle's exhaust emission sample in order 1o

’

cause the Emissions Inspection System fo issue certificates of compliance for the inspections

deseribed in parag‘raphs 35-83.
_ ~ DIS CIPLINE CONSIDERATIONS

86, Complainant further aileges that in 2010, the Bureau issued Mortow Citation No.
M2010—1000 Tt alleged that Morrow issned a certificate of compha;nce to a Burean-documented
undercover vehicle with ’che 1gmt;on timing set beyond speo:ﬁcatlons. The citation directed
Mon"ow to complets an éight hour training course. On May 13, 2010, Morrow compleied the
trammg That Citation is now final and is incorporated by reference as if fully set forth,

87.. Complamant further alléges that in 2012, the Bureau issued Morrow Citation No.

' M2012-1268. T alleged that Mortow issued & certificate of compliance toa Bureau~documente&

undercover vehicle with the ignition timing set beyond speci.ﬁéations.. The cita.t,ion directed
Morfow to complete a sixteen hqur fraining course. On October 15, .2013, Morrow completed the
ﬁaihing. That Citation is.now final and is inco.rpératc& by reference as if fully set forth.
| | OTHER MATTERS |

88. . Under Code seétion 9834.7', subdivision (c), the Director may suspgnd, revoke, or
flaqe on prdbafcion the regisiration for all places of business operaied in this State by Respondent
ABC Smog ulién & finding that Respondent ABC Smog has, or is, engaged in a course of repeated
and wil]fui violations of the laws and regulations pertaining to' an automotive repair dealer, _

89. Under Health & Safety Code section 44072.8, if Respondent ABC Smog’s Station

License is revoked or suspended, the Director may likewise revoke or suspend any additional
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license issued under Chapter 5 of the Health and Safety Code in the name of Responden;c ABC

Smog, including the licens:es of Roberts Smog Test Only Station and El Amigo Smog.

90.  Under Health & Safety Code section 44072.8, if Respondent Morrow"s technician .
licenses are revoked or suspanded, the Director may likewise revoke or suspend any additional
license issued under Chapter 5 of the Health and Safety Code in the name of Respondent Morrow.
. o PRAYER |

WHEREFORE, Complainant requests that a hearing be hcld~qn the matters herein alleged,
and that following the hearing, the Director of CnnsumerlAffairs iésue a decision:

T Revokmg or suspending Automotive Repair Dealer Regxsmatmn No. ARD 270689
issued to Respondent Andrew Kent Tibbitts, Membcr, Tibbitts Smog LLC doing business as ABC

Smog;

Revokmg or suspendmg Smog Check Test Only Station License No. TC 270689

issued to Respondent Andrew Eent T1bb1tts Member, Tibbitts Smog LLC doing business as ABC|

Smog;

3. Revoking or suspending Smog Check Inspector License Nn. BO 425;47, end Smog
Check Repau' Technician License No, EI 42947 (fonnerly Advanced Emission Spec1ahst (EA)
Technician License No. 42947) issued to Wﬂham Robert Motrow IE;:

4. Revoking or suspending the registration for all places of business operated in this
state by Respondent Andrew Kent Tibbitts, Member; Tibbitts Smog LLC doing business as ABC ‘
Smog, innhiding Roberts Smog Tést Only Station and E! Arnigo Smog;

5 Revoking or suspending any additional license issued under Chaptet 5 of the Health

and Safety Code in the name of Respondent Andrew Kent Tibbitts, Member; Tibbitts Smog LLC

domg busmess ag ABC Smog, moludmg Roberts Smog Test Only Station and El Amigo Smog,

6. Revolnng or suspending any additional Jicense issued under Chapter 5 of the Health
and Safety Code in the name of William Robext Morrow II;

7. Ordermg Respondent Andrew Kent Tibbitts, Member, Tibbitts Smog LLC domg
business qs ABC Smog; and William Robert Morrow I o pay the Burpau of Automotive Repeir
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the reasonable costs of the investigation and enforcement of this case, pursuant to Business and

Professions Code section 125.3; and

8. Teking such other and further action, as deemed necessary and proper.

o Dacoiden {20 THal Do

PATRICK DORAIS

Chief .

Bureau of Automotive Repair:
Department of Consumer Affalrs

- State of California
Complainant |
SD2014708334
70986132.doc
A\
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