. BEFORE THE DIRECTOR OF THE
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR

STATE OF CALIFORNIA '

In the Matter of the Accusation and Petition to
Revoke Probation Against:

EASY BAY SMOG

ERIC MOISES GARCIA, Partner
DANIEL GARCIA, Partner

DANIEL GARCIA, aka DANIEL GARCIA
TORRES, Partner

5660 Main Street, Ste. 102

Qakley, CA 94561

Automotive Repair Dealer Registration No.:
ARD 252615 _
Smog Check, Test Only, Station License No.:
TC 252615 ' '

and

ERIC MOISES GARCIA

7258 Brentwood Blvd

Brentwood, CA 94513 .

Smog Check Inspector License No. EO 153742
Smog Check Repair Technician License No.
E1153742,

Respondents.

"Case No.: 79/15-98

-OAH No.: 2017071177

DECISION

The attached Proposed Decision of the Administrative Law Judge is hereby accepted and
adopted by the Director of the Department of Consumer Affairs as the Decision in the above-

entitled matter.

This Decision shall become effective ,fiﬂn f Q 7! 2008

DATED: 3/01 5/ L&

GRACE ARUPO RODRIGUEZ
Assistant Deputy Director

Legal Affairs Division
Department of Consumer Affairs
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’ Admmlqtntrve Hearrn

‘ 'Chref of the Bureau of Autormotive Repfur

:fPROPOSED DECISION TP

AdmlnlstratlvdL'rw Judge Adrrenne] Mﬂler State of Cahfomra Offic of v .
he'ud thrs matter on Decernber 5 2017 1n O"rk]and C'lhforma _

LIRS

Deputy Attorney General Marett'l Ward repregented the complamant Patl ck qu_ars, ‘_

© William D. F erreira, Attorney at Law, represented respondent Ewst Bay Smog and
respondent Eric Morses Garcia. Partners Fric Moises Gareia and Daniel Garcia were!
present; Daniel Gaicid aka’ Dantst Ga1cra Torres Was ot present The record was left Open
unitil December: 18; 2017; for comphmant fo sub, it a leffer 1egard111g the drspo il_on
requested b the Bureau for respondent Hugo Carmcho The’ respondents weie '_rllowed untrl
Tamuary 1222018,/ to “Siibmit 4 Tesponse (o comphmanl’s letier reg'lrdmg the Bilréau’s




disposition request for respondent Hugo Camacho. On December 18, 2017, the complainant
submitted its letter requesting that Hugo Camacho be stricken from the prayer of the
Accusation and Petition to Revoke Probation. The 1espondents did not submit any
opposition to complainant’s request to strike Camacho from the Accusation and Petition to
Revoke Probation. Therefore, Camacho is removed as a 1esp0ndent in this matter. The
matter was submitted on January 12 2018.

FACTUAL FINDINGS
~ East Bay Smog

1. Respondents Eric Moises Garcia, Partner, Daniel Garcia, Partner,.and Daniel
Garcia, aka Daniel Garcia Torres, Partuer are the owners of East Bay Smog, located in -
Brentwood, California, As owners of the facility, respondents hold Automotive. Repair
License Registration Number ARD 252615. The facility has been hcensed since November
21, 2{)07 The license exp1red on Octobel 31, 2017. : : : :

2. On December 19, 200’7 the Bureau issued Smog Check Test Only, Station
License Number TC 252615 to Respondent East Bay Stiog. Respondent’s Smog Check
License was in full force and effect at all times relevant to the charges blought herem and .-
expired on Qctober 31, 2017. : - S

3. On May 31, 2013, the Bureau 1ssued a STAR Statlon Ceru[lcatmn 0
Respondent East Bay Smog. The STAR Station Certification was in full force and effect at
all times relevant to the charges brought herein, However, the STAR Certification was
invalidated on August 26, 2016, as a result of the final decision in case iumber 79/11-89.

Eric Moises Garcia

4. In 2006, respondent Eric Moises Garcia was issued Advanced Emission
Specialist Technician License Number EO 153742. Respondent’s Advanced Emission
- Specialist Technlclan License was due to expire on April 30, ,2014 Pursuant to California
Code of Regulatmns title 16, section 3340.28, subdivision (3) the license was rencwed,
pursuant to respondent’s election, as Smog Check Inspector License Number EI 153742 and
Smog Cheek Repair Technician License Number EO 153742, effective April 30, 2014. The
licenses explred on Aprﬂ 30 2016 ' ‘

! Effcctwe August 1, 2012, Cahfomm Code of Reguhuons title 16, seetmns _
3340. 28 3340,29, and 3340. 30 were amended to implement a license restructure from the
Advanced Emission Specialist Technician (EA) license and Basic Area (EB) Technician
license to Smog Check Inspector (EO) license dnd/01 Smog ¢ Check Repair Technician (EL)
license.




Decision and Order m CaseNo 79/11 89 ' o I :1

5. - OnJune 13, 2014; 1esponcle11t E'lst Bmy Smog nnd 1espondent Eric Moises
Garcia signed a stlpulated settlement and dlso1phnary orde1 effectwe July 23, 2014 in case
number 79/11-89. "1n this st1puhte' 1déiit]

respondent Eric Moises Gatcia '1greed to the; ctual
May 28, 2010, an andétcover aperatdr W th the Buleau tool the Bureau®s 2001 Chlyslel
300M to respondernt East Bay Smog and 1equested a smog inspection. The positive
crankease ventilation (PCV) valve had best temoved frém’the Vehicle'and the PCV hose was
dlsconnected Respondent Euc MQISBS quCLa had the opera[or 31gn 'Llld f111 1n the customer

__pleted ‘the operator p*ud 1espondent Bric Moises
Garcia <567 and recewed copies oF 4ii invbice anid 4 vehicle ifispection report (VIR) The
VIR indicated that respondent Eric Moises Garcia had pelformed the smog 1nspect10n on the
vehicle. An electronic smog Cért '
vehicle. On Jufie 7, 2010 the Bu“‘

6. Puisitint to'thé shpfi"lﬁt "s'é‘ttlement and d1se1p11nary bider, respondent East
Bay Smog’s ARD Registfation'anhd Smo & Chedk Station Ticehsé and Ene Garcia’s Smog
Iuspector and Smog Check Technician licenses were revoked, stayed with thlee years
probation, on terms and conditions, which 1ncluded a 15-day suspension s and payment of
$7,000 in cost Iecovery The d1so1p11n“*1ry orde1 1180 Hiposed the followmg condmons

2, Ob‘ AllTAws! Comply w1th Aall sta{utes 1egu1at1{)ns":"'
andl. rules gover{nmg automotlve 1113pect1ons estn‘n’ltes and

Tepairs. C ' o

enl,ue peuod or '1otua1 SuspenSIon e

4, Repottlng Respondent 01 Respondent 8 fmthonzed
representative must report in‘pérson of in writing as presciibed -
by the Bureau of Automotive Repair, on a schedule qet by the
Bureau, but 'ﬁo’-iﬂol frEgue ihe

ue'n_tl}'f than e,’ajch 'qua'i';t_' |
methods used _nd siccess ac‘ueved in m'unt'unmg complnnce .
wrth the't“ 4 and condltlons of p10bat1on o

Repmt F]IIBI]C]a[ Tnter est W1th1n 30 dayq of the
effectlve date of thi§ action, répoit any fifidncidl iritbrest which

-




any partners, officers, or owners of the Respondent facility may
have in any other business required.to be registered pursuant to
Section 9884.6 of the Busmess and Professwns Code.

6.. . andom Inspectlons Prov1de Bureau represenmtwes
unrestricted access-to inspect all vehicles (including parts) -
undergomg repairs, up to and mcludmg the pomt of completlon

T Jurlsdlctlon If an accus'mon 19 f1led ftgunst
 Respondent durmg the term of probation, the Director of

- Consumer Affairs shall have continuing Jjurisdiction over this

. matter unul final decision on the accusation, and the period of -
. plOb'lthIl shall be extended until such decision.

‘8.. .l Vlolatlon of Probatlon Should the Dlrector of

' “Consumer Affairs' determine that Respondents have falled to ;_;_ |

comply with the terms and COIldlthIlS of probation, the
Department may, after giving notice and opportunity to be
_heard, temporarily. or permanently invalidate the registration of
Respoudent(q) and/or suspend or revoke Respondent(s)
llcense(s) -- __

B _ ,' 9, I‘alse and Mlsleadlng Advertlsmg I the aCCHS'ltIOIl

involves false and misleading advertising, during the period of -
probation, Respondent shall submit any proposed advertising
copy, whether revised or new, to the Bureau at least thirty, (30)
days prior to its use.

10.  Continuing Education Courses. During the period of
probation, Respondent Eric Moises Garcia shall attend and
successfully complete a Bureau Certlfled Licensed Inspector
Training Course (Level TI). Said coursé shall be completed and
proof of c01np1et10n submitted to the Bureau within 180 days of
the effective date of this decision and order. If.proof of
completion of the course is not furnished to the Bureau within
180-day period, Respondent’s license shall be 1mmed1ately
suspended untﬂ such proof is 1ece1ved

1. Restr:ctlons Durmg the perlod of plobauen

Reqpondente shall not perform any form of smog inspection, or

emission systein diagnosis or report, until Respondents have
purchased, installed, and maintained the diagnostic and repair
equipment prescnbed by BAR necessary to properly perform
such work and BAR has been given 10 d'lyS notice of the

§




avalhblhty of the eqmpment £o1 1nSpect10n by a BAR
" repr esentatlve T
12 Cost Recover Y. Respondents shall be Jomtly and ©
C sevelally liable tor Costs i

il the amount of $7,000.00. Payment :
shall be madé in 24 equftl 1nsta111nents Payment to the' Buleau
’of {he full dmiouit of cost’ recovely Shall be- recexved 1o htel
" thiaii'12 months before probation {erndinates’” Failure'to 1 R
complete payment of cost recovery within this time frame shall”
constitute a violation of probation which may subject ,
Respondents to outnght TeVoCatidH:; hoWevel ‘the Dueotor or the ‘
Directoi’s Buredu-of Automotlve Repan designet | iy § let to '
contln plob't 1onu t‘l such tnne as 1e1mbmse1nent*of the o

, te | Whtoh 1espondent East
_ Bay Smog and 1es’pondent Eno M01Ses Garma planned to aclneve and mamtam compliance
w1th the terms and condIttons_of plobatton The plan and oomphan

: .The order for the ¢ owne1s_11p of ]Zast Bay Smog 'and/01 i
Ltcensed S 0 Inspecto1/8mog Check Repalr Técht 1cmn, Erlc’
'M01ses qu ¢ia to pay jointly'd ‘iseverally the Diiettor of the
Départment 6f Consumér Affairs'$7,000,00 for IlVBStlg"Lthe
recovery costs. This is to be pnd in 24 1n0nthly ingtallments’of
$291.66 WIth full payment to be rec:ezved no later than 12
months before probatibn terminates. The fitst payment Was due

 7/23/14 Buteau Fécords Show'no payments have been 1eoe1ved

asof today s date

T2, The 01de1 for Bric Mo1ses Garcid to- attend 'llld
success[ully complete a Bureau Certified T1a1n1ng Course
(Level:I1) with proof of comiplétion §ubmittéd {6'the Bureau
within 180 days of thé effective date 6F thé décision and order.
Bureau records show that proof of compleuon h'lS not been
recelved as'ofithe date of this conference

3. - Wﬂham Ferreira was 'thlSBd that failure of East Bay
Smog to comply‘with the: Automotlve Repair Act, Smog Check
" Program, terms and oondnlons of ptobatlon and other
'1ppl1oable laws and regulattons may ‘resilt i dlsmplm'uy '1ct10n
which coiild j jeopal ‘dize the Alitomotive Repair Dealer g
registration and Smog Check Station Lloense P

(9. 7]
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8. Respondent East Bay Smog and respondent Eric Moises Garcia attended a
second probation conference on November. 13, 2014, to discuss the methods by which
respondent East Bay Smog and respondent. Eric Moises Garcia had achieved or planned to
achieve and maintain compliance with the terms and conditions of probation. Respondent
Eric Moises Garcia advised the Bureau ﬂl'lt he had taken the required Smog Check
technician training and he would supervise the f'lcﬂxty The Bureau also discussed in detail
the following items: . -

1. . The order for the ownmslnp of East Bay Smog 1r1d/01 _
Licensed Smog InqpectOJ/Smog Check Repair Technician, Eric
Moises Garcia to pay jointly or severally the Director of the _
Department of Consumer Affairs $7,000.00 for 1nvest1g1t1ve :
_recovery costs. This is to be paid in 24 monthly equal
- installments of $291.66 with full payment to be received no later,

- than 12 months before probation terminates. The first payment . . ..
was due 7/23/14, -As 6f 11/13/14, Fast Bay Smog should have, - -.
made 2 total of four payments equaling $1166.64. Asof.. . .
11/13/14, 'BAR records show one payment of $700.00 was . | ;.
received on 9/9/14. Hast Bay Smog is dehnquent $466.64, Not -
complying with the payment schedule is considered a violation -
of the ferms and conditions of East Bay Smog’s ptobatlon and.is

“cause, [or temporary.or pesmanent, invalidation of East Bay
Smog’s registration and/or suspension or revocation of East Bay
Smog’s Station license.. :

2,0 Thc pI'Ob'lthIl comphance lnspectlon on 10/22/14 ’111(1
f0110w~up mspectlon conducted on 11/6/14 were discussed.

The mspecnon on 10/22/14 found E’H[ Bay Smog had the
Jfol]owmg alleged deﬁmenmes _

. s East B'ly Smog dppealed to not be prov1d1ng
 ¢ustomers with wntten estimates -

. EclSt Bay Smog d1d not hdve the requ1red LPI“ETV
operator manual

' . Automoti_ve reiated business _caridé displaycd
The follow- ﬁp inspection on 11/6/14 found East Bay Smdg had ;

correcied most, but not all noted deﬁmencws The following
deficiency remained:
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e_ East Bay Smog failed to ob[am 2 copy of the
LPFET opel wt01 manual o

Pov .
S

~Eri¢ Gar¢ia ahd W1111am Feneua wele advmed the (lef1c1encws c
~ “ioted du1111g these mSpectlon[s] : 1'v101at10n of the e
o terms and oond1t1011s of E'lst' Jay Smog 8 p1obat1on S

3. - Eric Mmses Garcia and Wllham Ferreira were advised
“+that failure of East Baly Smog o't to' comply Wlt]l the Automotlve :
' "RépairAct, Smog Check Proglam ‘{erms and oondltions 01"
plobatlon and diher dpplicablé laws and 1egu1at10ns ihay result -
in disciplinary action which could jGOpEleIZG the Automotive
Repau Deale1 s registration and Smog Check Station Liceiise.

New ‘Vzolarzon June 8 2015

. A's Giat, Hugo Cﬂmacho '
(Camdcho) Who was employed by 1esp011de11t ¢ohdudtéd a' Smog mspectlon oh thé Motor *
Home. Camacho informed the opeiator that he did not have the tools  niecessary o remove

the engine Covier to’ pe1Ior1n the mspeotlo‘ Cai:moho adv1sed thié 0pe1 ator tlnt if the'
opérator femoved the éngine coveér than he'could pe1form e mspeenon The operatm left
respondent’s facility and returned after removing the engine cover from’ the Moto1 Home

The opemtor observed Camacho perfoml the smog mspectlon o o

r‘\;_,-:_‘ TS

[
[

: 0. o P1101 to the time that he Mofor Ho [ _ ‘
perSonnel had the: 1gn1tlon timirig adjusted ten deglees furtﬁel advanced from the facto e
specification of 8ix degrees Before Top Dead Center (BTDC) - S

117+ - Camache 1nf01med the' opelatm ‘of the Motor Home that it had Failed the smog
inspection because the exhdust gis fecirculation (EGR) did not work dnd the EVAP system
failed to pass the test. Camacho informed the operator that the Motor Home plobably had a
leak in the fuel tank. The operator paid Camacho $96.75 and recéived a' copy of Tnvoice No.
034686 'md a Vehlcle Inspectmn Repon: (VIR) :

120 Upon 1e-111spect1on by ihe Burem it was ver1[1ed theit the Motor’ Home |
1ema1ned in the sameé condition sind &till : a'sm _' i 10n dite to the Moto1 ‘Home’s
1gn1t10n tmnng béing adjusted beyond specﬂl‘ tions. Dunng the i€- mspectlon by the Burewu.
it wa$ found that Camacho had fuled to réhove the Low Pressiic Fuel Evaporatwe r1ester N
(LPFET) fuel f11te1 neck adaptor flom the [ueI fﬂler heok and remstall the: fuel cap of the i
Motor Homé., = ‘




13.  The VIR p10v1ded by 1esp0ndent s facﬂlty 'md the BAR97 Test Detail
retrieved from the BAR’s Vehicle Information Database (VID) show that although no Smog
Certificate of Compliance was issued, Camacho performed an improper smog inspection.
The VIR and BAR97 Test Detail show that Camacho entered “Pass” at 6 degrees BTDC into
the Emission Inspection System (EIS) for the functional check of the 1gn1t10n tnnmg, when
the ignition timing was adjusted to 16 degrees BTDC. '

14. The VIR and BAR97 Test Detall also Show that Camacho entered “Fail” into
the EIS for the functional check of the EGR system, when the EGR system was operating
correctly as verified by the Bmeau s documentation of the Motor Home.

New Violation —June 1 1, 2015

15.  On June 11, 2015, an undercover operator (operator) for the Bureau drove a -
1992 Toyota Pickup to respondent’s facility and requested a smog inspection. Smog
technician Camacho told the operator that the.facility’s EIS-was not working but if the
operator could return at 1:30 PM ihe EIS would be 1epa1red by then. The operator returned
fater, signed a work order and 1ece1ved a written estimate. Smog technician Camacho
conducted a smog inspection on the 1992 Toyota Pickup. The operator paid Camacho $77
and, recelved a copy ¢ of Inv01ce No. 034725 and aVIR. : :

' 16_. | Pnor to the tnne that the 1992 Toyoh PlCl(llp was used 1n the operallon,
Bureau personnel had removed the PAIR/Air Suction System Reed Valve, Air Intake Hose
and Exhaust Pipe Tube : . o - :

17.  Upon re<inspection the Bureau verified that the 1992 Toyota Pickup remained
in the same condition that existed prior to the smog 1nspect10n ‘The 1992 Toyota still failed
a proper smog inspection clue to the 1992 Toyoh Pleup S missing PAIR/An Sucnon System
Reed Valve Assembly. . :

18.  The VIR and BARY7 Test Detail showed that Camacho prov1ded Smog
Celtlﬁcate of Comphance_ for the 1992 Toyotd Plckup

New Vzolatton June 23, 20]5

19.  Asof March 9, 2015, smog check stations are required to use an OBD
Inspection System (OIS) to perform smog inspections of all 2000 model year and newer gas
powered vehicles with a gross vehicle weight of 14,000 pounds and under and 1998 and
newer diesel powered vehicles 14,000 pounds and under. The BAR97 must not be used to
inspect these Vehlcles The Buréau sent “ET Blasts,” which are electronic messages sent
directly to the smog inspection equipment, on Jdnualy 7, 2015, February 6,.2015, and M'lrch _

. 4,2015. The ET Blasts were addressed to “All licensed stations” and notified them of the
pohcy




20, The OIS equrpment will not work on Vehlcles that are older than model year -
2000. The BARY7 equrpment however, will enable a smog technician to perform n
inspection on d model yea1 2000 or newer vehrcle even though 3uch an 1nspect10n 18 no
longer'lllode » > RERS ol

21 The BAR’S VID shows that 1espondent Basf Bay Smog 1egrstered At OIS on-
September 24, 2014. The BAR’s VID shows that on June 23,2015, ; espondent’s facility and
smog téchiician Caiiacho perfonned an 11npropef SMOg; 1nspectron and 1ssued Smog .
Cert1flcate of Comphanoe #PS479291C t0a 1999 Foid Diésel; utrhzrng an Emlssn)ns :
Inspect1011 System (EIS)/BAR97 when the Fo1d D1ese1 shonld have been tested and ce1t1f1ed :
utthzmgan OIS S R ” Hideg oy

tight (s;:H0 , ; 7;000 in 24 monthly
equal ttnstfdhnents o_ff '291 66 The total afouiit Wag tot: paId 1l flﬂl-’lllltll tWo moriths aﬂer
the balance was due;witicl Was-12 mofiths befofe thé ¢nd bf th: respondent BastBay
Snlog 5 and 1espondent_ Erro Morses Garora 5 probanon on .T uly.23 2016

SRR ] e years bnt crirrently is
~.not in operatron due to the pendrng revocanon of probatlon Respondent Ef‘l'st"Bay Smog
jclosed its facﬂrty in August 2016 when It Iost 1ts STAR Certlflcatlon -

c1tatrons asa Srnog technrclan

.26, Danlel Garcm hired Camacho and Watched hnn for two weeks to evalnate hrs
skills then allowed him to porfoun smog inspections on his own. Daniel Garcia reviewed
* Camacho’s license history to determine that he had no prior drscrplm"ny actions when he was
hired} ‘Camacho appe'ned to'be competent and Daiiel Garcia never Saw Ay srgns of 7
probléins w1th Hiis skills and knowledge Danrel Garela revrewed Camaoho 8 1nvorees every
dayto'bé § sure that they weft: co1reot ‘- T R SRR

RS B ..n..‘i‘., ¥

'!':‘-'t vty TS

27. Carmcho was respondent East Bay Smog s only employee '1nd he performed
all the smog checks that are the subject of the Accusation and Petition to Revoke Probation.
Camacho was first licensed on April 21,'2014, and was 4 licensed smog technician for only
just over a year when he pelforrned all the incorrect smog 1nspeotrons Camacho ICCBIVGd a -
Cl’[dthIl for his violations and was ordered to'take a level tne class and pay a fme ' o

28 D'tnrel Galcra was not present at respondent East Bay Smog $ faolhty when _
Cnmaoho peItormed the tlnee smog 1nspectrons Co o




29, Respondent Edst B'Ly Smog, thmugh Daniel Galcla fued C‘lIllchhO :
immediately upon learning that he had performed the three incorrect smog inspections, The
‘respondent East Bay Smog and Daniel Garcia would not have allowed Camacho to perform
smog inspections if they had known th'lt he was not prope11y trained. -

-

30.— : deel Gm:la attempted to f1x all the i issues 1eg'1rd1ng ihe f10111ty and mn .
particular he tried to obtain the LPFET Operator Manual. He asked three or four different
shops for a copy of the manual., Daniel Garcia finally obtained the manual and had it copled
and placed in respondent East Bay Smog’s facility two days after the second inspection by
the Bureau. .

31. Danlel G'chm wﬂl be the only one Wo1kmg at the rcspondent f“lCﬂIty if the .
Tacility is alHowed to stay in business. Currently 1esp0ndent East Bay Smog is not leasing
any pmmlses for ils business, and all its eqmpment is at its old leased plemmes

32, Respondent East Bay Smog’ does not believe that it should be held responsible
for the acts of its employee, Camacho, and they should not be held liable for hlS violations.
Furthermore, respondents believe their actions were only negligent and that neither their acts,
nor their employee’s acts were performed with any intent to commit fraud. - :

" 33. ° Daniel G'lrcm is not workmg as a smog tEChnici'm currently but would like to
continge to be a smog technician in the future; Currently Daniel Galcn 1s working part-time
at his parents’ restaur; ant in Br entwood C'thcuma : S :

34, Responde‘nt Eric Mmses G'u cia was woikiﬁg par't time for the réspdnciént East -
Bay Smog facility as the person in charge of financial matters. He made sure that the
respondent East Bay Smog paid ihe 1nvest1gat1ve costs in the amount of $7, 000 due to the -

Bureau.
Césts

35, In connecuon wnh lhe prosecutmn of 11115 aCCuS‘ltIOH md petltlon to 1ev0ke
plobatlon the Department of Justice hilled the Bureau $10,712.50 for legal services.. These

charges are supported by a declaration that complies with the requirements of Cahfomia
~Code of Regulations, title 1, section 1042. This amount is deemed to be reasonable.

LEGAL CONCLUSIONS -
First Cause fO.T_’ Disczpline (F alse and M isleac_liné Smfemenfé)_- :

L. - Business and Professions Code section 9884. 7 subd1v1310n (a)(l) p1ov1des
that the Bureau may suspend or revoke the tegistration of an automotive repair dealer for
making or authorizing in any manner or by any means whatever any statement, written or

10.
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oral, which is untrue or mlsleadmg, and which is known, or Wthh by the exercise of
reasonable cate-should be knowii; to be-tititrue br mlsleadmg Respondent East Bay SmOg
entered-“pass™ at 6 degiées BTDC into the Eniission f[nspectlon ‘System (FIS) for the -
ﬁlnctlonal check of the Agnition tunmg of the Bureai’s 1984 Chevrolst Motor Hoitie when
the 1gn1tlon tlmmg Was adjusted o 16 degrees BTDC. Cause for d1s<:1phne oftéspondent’s -
ARD Reg1strat1on was establistied by the inatters set- foith in Factual F Flndlngs 9 through 14
Second Cause for Dzsczplme (Fallure 1.‘0 Recmd Odometer) :

SR R

2. Business and Plofessmns Code section 9884 '7 subdmsmn (a)(Z) prov1des
that the Bureau may-suspend or revoke the leglstratmn iof 4n ‘aitoniotive fepair dealel for
causihg or allowing & cusiorner to- signe any woik order that dloss not state the odometer
re'ldmg ‘at'the time of repaIr Cause fDI d1501p11ne W‘IS estabhshed by the 1natters set f01 th in
FactualFmdmgQ SRR S SRR BRI i

Fliei Busm 38 and Professtons Code Section 9884, 7:;-subd1vrslon (1)(4) p1ov1des
‘that the’ Buteau inay suspend or révolée the' reg1stmt10n of an-autémotive repau‘ “dexfer fora 'lny
conductwhich ‘constituies fraud.s Respondent East Bay Slnogrenteled #passut G degrees
BTDC into the Emlssmn Inspecuon System (EIS) for the funstionialicheck of the igrition -
timing on the Bureau’s 1984 Chevrolet Motor Home when the ignition timing was’ adjusted
to 16 deglees BTDC. Cause for d1SCIphne was eshbhshed by the”mal.ters &t forth in Factual
Fmdmgs 10 12 and 13 o .

P allh and Safety Codo sechon 44072. 2, Sub vigion (&), prov1des ‘that ihe
Buréau’ may suspend or fevoke the Smog Check Statxon ligense if the licensee; o ‘s '
patiner, officer;or dlrectm ’[he1eof jolatss any se¢tivh of the"Motor'V Il;c & Inspectlon
Program, Duii ing the: smog cheék for {ié71984° Chevrolet Motor Hosiie , tespondent’s™
technician failed to comply with Health and S'lfety Code sections 44012, subdivision (:t)
The smog techiician failed to properly’ perfornia visual or functional mspechon ofthie "
emission control devices as prescribed by the depariment Although no Certificate of
Comph'mce wias issuéd, thé smog téehnician petfoiméd an impr oper smog inspection that
did nof mieet: the requ1rements of 'Sedtion 44012, subdivision (f), ias preséribed by the*Bureai:
Catise fo1 dlsc1phne was estabh%hed by the 1mtters set forth 111 Factual Fmdmgs 10 12 13

and 14 .

,,,, ST FRNTI S . *'i B : |‘.li‘j'

F zjth Cause for Dz 9czplme (Fazlure ro Comply wu‘h Regulatton ofMotor Vehzcle Inspectzon :
Program) ‘ : -

5. Health and Safety Code’ secuon 44072. 2 subd1v131on (c) and Cahfomm Codc '
of Regulmons title 16, sections 3340.35, ubdivision {£)3340.42, subdivision (b)(l)
3340.45, and 3373, provide that the Bureau may suspend or revoke the Smog Check Station
License of a facility that 1<;sued a CBI‘LIflCdI.(‘) of comipliance to a vehicle that has not been

-
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- propeily inspected or does not have properly functioning emissions control devices, or-that
failed to-perform a visual inspection of the emissions control systems on the vehicle as-
specified in the department’s Smog Check Manual, or that provided false and mlsle'rdmg
records 1egard1ng a smog check. Cause for discipline of respondent East Bay Smog’s ARD
Registration and Smog Check Station License exists by the natters set forth in Factual -
Findings 9 through 14. :

Sixth Ccmse for Dzsczplme (False and M zsleadmg S mtemenrs)

6. Busmess and Professmns Code sectlon 9884.7, subdwrsron (a)(l) provides
that the Bureau may suspend or revoke the registration of an automotive repair dealer for : -
- making or authorrzrng in any manner or by any means -whatever any statement, written or
oral, which is untrue or misleading, and which is known, or which by the exercise of

- reasonable care should be known, to be untrue or mlsleadmg Respondént East Bay Smog

certified under penalty of perjury on the vehicle in‘spection report that the Bureau’s 1992 -
Toyota Pickup had passed the inspection and was in compliance with applicable laws and -

- regulations. However, the PAIR/Air suction System Reed Valve Air Intake. Hose and
Exhaust Pipe Tube weie missing and the vehicle should not have passed a proper California .
Smog Inspection, Cause for.discipline of respondent East Bay Smog S ARD Registration
exists by the 1natte1s set forth in Factual Frndmgs 15 through 18.

Seventh Cause for Dzsczplme (qud)

7. Business and Profossmns Code section 9884.7, subdivision (a)}(4), provides
that the Bureau may suspend or revoke the registration of-an automotive repair dealer for any
other conduct which constitutes fraud. Respondent East Bay Smog committed an act that
constituted fraud by issuing a VIR that indicated the. Buteau’s 1992 Toyota Pickup had
~ passed the inspection and was in compliance with applicable laws and regulations. (Healih -
& Saf. Code, §44012.) Cause for discipline of respondent Bast Bay Smog’s ARD - -
Registration exists by the matters set forth in Factual Fmdlngs 15 through 18.

Ezghtk Cause jor Dzsczplme ( Vrolatzons of Motor Vehrcle Irzspecrron Progmm)

8. He"tlth dnd Safoty Codo sectrons 44[)l2 subdlvrslon (), and 44072 2, :
subdivision (a), provide that the Bureau may suspend or revoke the Smog Check Station
License of a facility for failing to perform a visual ingpection of a vehicle’s emission conirol
devices pursuant to the Bureau’s procedures, Health and Safety Code section 440715,
subdivision (b), provides that if a vehicle meels the requirements of section 44012, a smog
check station licensed to issue certificates shall issue a certificate of compliance or a
certificate of noncompliance. Respondent East Bay Smog s technician failed to comply Wlth
these sections when he issued a smog certificate on the Bureaw’s 1992 Toyota Prokup Cause
for drsc1phno of respondent East Bay Smog’s Smog Check Station Llcense exists by the
matters set forth in Factual Findings 15 through 18. »
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Ninth Cause fo: Dzsczplme (F m,lme z.‘o Congply wth Regulanons of M ofor Vehzcle Ilzspectzon :
ngmm) LT e 510 ‘ L CEE

9. Health and S'tfety Code section 44072 2, Subd1v1smn (c), and Cahfouna Code
of Regulations, title 16, sections’3340.35, ‘subdivision (&), 13340.45, and 3373; p10v1de that -
the Bureau may- suspend or revoke the Smog Check Statlon L1cense ofa facmty that Issued a
certificite of tcomphance to avehicle’that has ot been properly mspected o1’ does not have
plopelly functmmng enﬁsswns control dev1ces or thqt f'uled to perform y

10 - Business and Professmns Code section 9884 AR subdmsmn (a)(il) prov1des
th’ll the Bure’tu rmy suspend or -1ev0ke the 1eglstrat10n of an automotwe 1ep’11r clealel for

StiSpe 1ep I d"'éier for’ any‘_'
othe1 conduet which constItutes ralid.! Respondent Fast Bay Smog ¢onimittéd an *Hct th‘lt
constltuted fraud by 1ssulng a'VIR that indicated the Buteai’s 1999 F ord Diesél’ps a
SMog mspectlon Wt Wag in c,‘omphance With’ apphcable lavs-and regulatwus (Health & S'Lf.
Code, § 44019:) “Caitse’for discipling oF regpondent Hast Bay Smog 8 ARD Registlauon
exists by the matters set forth in F ﬂctml Fmdmgs 19 through 22,

F zrst Cau.se r0: Revoke P sbi f‘ ‘

statutes 1egulat10ns and rules govermng automotwe 1nspect10ns estnmtes 'md Tepaits.” TAETT
set forth in Factual Fmdmgs 9 through 22 and Legal Conclusions 1 tluough 11, respondent
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East B'ly Smog violated this term by perfoumng 1mprope1 smog mspectlons on June 8§, 2015
June 11 2015, and June 23, 2015. :

" Second Cause to.Revoke Proba;‘ion ( Viola,tioﬁ of C onditien' 8)

13. Condmon 8 of the 1erms of pl‘Ob'lthll of respondent East Bay Smog’s ARD
Reg1st1at10n and respondent Fric Moises Garcia’s Smog Check Station License, Smog.
Check Inspector License and Smog Technician Licénse provides that should the Director of |
Consumer Affairs determine that respondents have failed to comply with the terms and
conditions of probation, the Bureau may, after giving notice and opportunity to be heald
temporarily or permanenily invalidate the registration of respondents licenses. As set f01th in
Factual Findings 9 through 22, respondent East Bay Smog violated this term by perfounlng
improper smog inspections on June 8, 2015, June 11, 2015, and June 23, 2015,-and the
Bureau may temporarily or permanently invalidate the reglstrauon of respondents’ licenses,

Third Cause fo Revoke Pmbczfzon ( Vlolatzon of Condltwn 12) .

: ,14_._ . Condition 12 of the terms. of probatlon for 1espondent East Bay Smog 8 ARD
Regmnauon and respondent Eric Moises Garcia’s Smog Check Station License, Smog
Check Inspector License and Smog Technician License required respondent East Bay Smog
and respondent Eric Moises Garcia to jointly and severally be liable for costs in the amount
of $7,000. Payments were to be made in 24 monthly- equal installments and payment to the =
Bureau of the full month of the cost 1ecovery had to be received no later than 12 months
beforé probation terminated. As set forth in Factual Findings 7,'8, and 23, respondent Easi
-Bay Smog and respondent Eric Moises Garcia violated this term by not making timely -
payments of costs, pursuant to the requirements of probatlon and became delinquent as set -
forth'in Factual Findings 23. However, respondent East Bay Smog and respondent Eric
Moises Garcia did malke the full payment two months after the requlred due date.

- 15. - The terms of probation for respondent East Bay Smog’s ARD Reg1st1 ation,
Siog Check St'ltlon License, and respondent Eric Moises Garcia’s Smog Check Inspector
Iicense and Smog Technician Ticense required them to comply with all statutes, regulations,
and rules governing automotive inspections, estimates and repairs. The respondent East Bay
‘Smog violated conditions 2, 8, and 12, and respondent Eric Moises Garcia violated condition
number 12 of the Decision "lnd Order on ACCIIS'IthH Agalnst East B'1y Smog and Eric .
Moises Garcia, Case No. 79/11-89. : :

- 16, The Bureau does not seck discipling agamst the Smog Check Inspector 'md
Smog Check Repair Technician licenses of respondent Eric Moises Garcia. Respondent Eric
Moises Garcia was on probation; however, there is 1nsu[f1c1ent cause to revoke his Inspector
and Smog Check Repair Technician licenses for his only violation, failing to timely pay
Ccosts. Respondent Eric Moises Garcia did not pexrform any of the smog 1nspecl,10ns subject
to this accusanon and petition to 1eV0ke prob'mon - ‘
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Discussion co

A Owne1s of Smog testmg st'ttions are held to a hlgh standa1d unde1 Health and
Safety Code §eéfio'n 44012. Even wheri the'y' e to'] m évery bnectly, they
are Still llable for the ertors of the smog technlelans' they employ fltfotilla court§ have ™
upheld | gnforcemant provisions of this typé.  Ir tein v Calzfor id State Bd, OfPharmacy_
(1968) 265 C41.App.2d179, 192, a licedsed phanmcy Wwas eldchable'for‘the acts of an Co
employee who s6ld phatmaceiiticals w1thout a'doctor’s anthorization: Thete the' Sotirt said if

“a licensee elects to operate his business thlough employees he must be respomnsible to the
licensing authority for their conduct in the exetc1se of his license,” Smnlfuly, in Camacho v.
Youde (1979) 95 Cal.App.3d 161, 165, the | eourt noted that a licensee “may not insulate
himself from regulauon by electlng to functmn through employees 01 1ndependent
eonttactot 5. 2 Th"' 1 agt J

L C 3
sepftrately cned f01 Vtolatlons The statute does not p10v1de any d1scretton forad”
adm1nlst1 atlve law Judge to ﬁbsolve 4 station owner of lnblhty When the st1t1on s techmemn

- Although the ev1dence d1d not establlsh that respondent East Bay S1nog is w111fu11y v1olat1ng
the Bu1 cau’s tegulattons it appeas umble to comply with them. Ptoteetlon of the public
of Bast Bay Smogs Al "'mottv"Repalr" cdler Repistrati 1
Checlc;Staiton Tikenses. ‘Tt would be against'the piiblic intetest & perm ondént Basl
Bay Smog fo conttnue to operate the facility or o perform smog mspecttons oo

) P

Costs 7'

- 19, Bu‘;mess and Ptofessmns Code sectlon 125 3 authoflzes the Bu1eau fo recove1
its reasonable costs of investigation and enIorcement In Zuckerman V. Board of
Chzropf"actzc Exafnmers (2002) 29 C11 4th 3 St

awards to ensure that licensees with potenttdlly metitorious claims ate fidt deferred fiom -
exer(:lsmg their rtght to an admlm_su 'l[IVB heeung Those standalds mclude Whethe1 the L

pay, cltld whether the seope of the 1nveshgc ; 011 W'IS '1pp10p11ate to the alleged mtsconduct
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Respondent East Bay Smog has been found to have negligently violated the laws and
regulations of the Motor Vehicle Inspection Program. Respondent East Bay Smog violated
the terms of pr obation, Respondent Eric Moises Garcia violated probation but his one
violation W’IS minor. - Therefore, costs are 1mposed only against respondent East Bay Smog.
Consrderrng that respondent East Bay Smog hag substantially completed the terms and
conditions of its. probatron however, and i is no longer open as a facility, there are grounds to
reduce the costs in this m’ttter ‘The costs in this matter are reduced to $5 356 25.

'.ORDER
1. The pet1t10n to 1ev0ke prob'ttlon eoncernrng Autornotrve Repdn De‘tler
Regrstratron No. ARD 252615 and Smog Check Test Only Statron Llcense No. TC 252615

issued to respondents Eric Moises Garcia, Partner, Daniel Garcia, Pariner, Daniel Garcia, aka
Daniel Garcia Torreq, Partner, domg busmess as E"tSl Bay Smog, is granted :

-2. . Automotive Repair Dealer Reglstratlon No. ARD 252615, issued to
respondent Jiast B'ty Smog, Eric Moises Garcia, Partner, Danie] Garcia, Partver, Daniel _
Garcia, aka Daniel Garcia Torres, Partner, is 1ev0ked Any other ARD. Reglstratlons issued
to respondent Fast Bay Smog, Eric Mo1ses Galcra Partner, Daniel Garcta, aka Daniel Gclrc1a
Torres, P'utner is revoked. :

3. Smog CllBCk Test Only, Statron chense No, TC 252615 1ssued 0 respondent
East Bay Smog, Eric Moises Garcia, Partner, Daniel Garcia, Partner, Daniel Garcia, aka
Daniel Garcia Torres, Partner, is revoked. Any other Smog Station License issued to.
respondent East, Bay Smog, Eric Moises Garc1a Partner Damel Garcia, aka Daniel GdlCl’l o
Torres, P’utner 1s 1ev0ked

“ 4. , T he STAR Station Certrflcatlon rssued to 1espondent Fast Bty Srnog, Euc
Morses G'trcra Partner Danlel Garcia, Partner Damel Garcm aka Daniel Garcra Torres
Pariner, is revokec_l

5. The Petition to Revoke Probation as to 1espor1dent Eric Morses Garcia is
denied. Smog Check Inspector License No. EO 153742 and Smog Check Repair Technician
License No. EI1 153742 issued to Eric Morses Garcia are not revoked. ' o

6. .  Respondent East Bcly Smog shall p'ty to the Bureau costs assocnted with its '
investigation and enforcement pursuant to Bus1ne<;s and Professrons Code section 125.3, in
the amount of §5,356.25.

. DocuStgned by:
DATED:  February 1, 2018 {j&iﬂem»u,ﬂtﬂtr
Y - : o EBATHEESCTEL2A,.
ADRIENNE J. MILLER
Administrative Law Judge
Office of Adniinistrative Hearings
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XAVIER BECERRA

Attorney General of California

JosrHua A. RooM

Supervism%/Deputy Attorney General

MARETTA WARD _

Deputy Attorney General - -

State Bar No. 176470
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102 -7004
‘Telephone: (415) 7031384
Faésimile: (415)703-5480

Attorneys for Complamam

BEFORE THE
_ DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

-8660 Main Street, Suite #102

ERIC MOISES GARCIA

In the Matter of the Accusation am:[ Petmon to | Case No. 79/15-98

Revole Probation Against:. . : ,
: ACCUSATION AND PETITION TO

EAST BAY SMOG REVOKE PROBATION

ERIC MOISES GARCIA, PARTNER '

DANIEL GARCIA, PARTNER

DANIEL GARCIA, ﬂkaIBANIEL GARCIA

TORRLS, PARTNER

Oakley, CA 94561
Mailing Address:

7258 B entweod Boulevard

Brentwood, CA 94513

Automotive Repair Dealor Reg. No. ARD
252615; Smog Check, Test Onily, Statmn
License No, TC 252615

7258 Brentwood Blvd,

Brentwood, CA 94513

Smog Check Inspector EQ 153742; Smog
‘Check Reépair Technician EX 153742

HUGO CAMACHO - -
4237 PACIFIC VIEW LANE
STOCKTON CA 95206

Smog Check Inspector License No, EO
636787

Respondents.
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| Daniel Garcia Torres, as partners.‘ Respondent East Bay Smog’s registration was.in full force'and
: P ¥ g s Ieg

effect at all times relevant to the charges brcu_ght herein and will expire on October 31, 2017,

Complainant alleges:
PARTIES

1. Patrick Dorais (Complainant) bringé this Accusation and Petition to Revoke
Probation solely in his-official capacity as the Chief of the Bureay orf Automotive Repair,
Department of Consumer Affairs. - '

East Bay Smog

Z.  Onorabout November 21, 2007, the Bumau— of Automotive Repair issued
Automotive Repair Dealer Registration Number ARD 2526]_5 to East Bay Smég (“.Res_pondent

East Bay Smog”) with Eric Moises Garcia, Daniel Garcia and Daniel Garcia, also known as

unless rénewed, |

3, | On ot about December 19, 2007, the Bureau of Automotive Repair issued Smog
Check, Test Only, St_ationb License Nuinber TC 252615 to Respondent Fast Bay Smog. |
Respondent's Smog Check State License was in full force and effect at all times relevant to the
charges brought herein and times relgvant to the charges brought hercin and will expire on
October 31, 2017, unless rencwed.

4, Onorabout May 31, 2013, the Burezu of Automotive Repair issued a STARISfétion
(_Jerti‘f‘watrion to East Bay Smog (_Re,sboxzdent). The STAR Station Certification was in full force
#nd effect at all times relevant to the charges brought herein. However, the StarCertiﬁca_tion was |
invalidated on August 26, 2016 as a result of the final decision in case tummber 7971 1-89.

Erie Moises Garcia ' _

5. Inorabout 2006, the Bureau of Automotive Repair issued Advanced Emission
Specialist Technician License Number EA 153742 to. Fric Moises Gareia (“Respondent Garcla or
Garcia™). Respondent Garcia’s Advance Emission Specialist Technician License was due to

expiré on April 30, 2014, Pursuant to California Code of Regulations, title 16, section 3340.28,

2
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and will expire on June 30, 201 8, unless renewed.

oem ~3 oy W B W b

Registration, with Eric Moises Garcia, Daniel Gareia and Daniel Garcia, also known as Daniel
| ‘Garcla Torres, a5 partners was revoked, stayed with theee (3) years probation with certain terms-

and conditions. Additionally, Respondent East Bay Smog's Smog Check Test Only Station

Technician License EA 153742) was revoked, stayed with thres (3) years ‘probatiogjwith certain

H

| Check Inspector (EQ) license dnd/or Smog Check Repait Technician (EI} licetise.

sﬁbdi-vision (€)', the iiccns‘-e wag fenewed, pursuant to Respondent’s eloction, as Smog Check
Inspeétor License Number EBI 153742 and Smog Check Repair Tech‘nit_:ian License Number EO
153742, effebtivc April 30, 20_14. Respondent Garcia’s licenses expired on April 30, 2016,
Hugo Camacho
6, . Onorabout April 21, 2014, the Bureau of Atxtomotwe Repair 1ssued Smog Check
Inspector License Number EO 636787 to Hugo Camacho (“Res.p{)nclent Camacho®). “The Smog

Check Inspector License was infull force and cffect aIways relevant to the charges brought herein

DECISION AND ORDER

7. Tnadisciplinary action entitled "In the Matter of the Accusation Against East Bay
{Smog,"lc_ase No. 79/11-89, t_hé Bureau of Automotive Repair issued a Decision and Order

effective July 23, 2014, in'which Respondent East Bay Smog's Automotive Repair Dealer

LicenseWith.,_Er‘ic_MQises Garela, Daniel Gatcia and Daniel Garcia, also known as Daniel Garcia
Torres, as parthers, was revoked, stayed with three (3) years probation with cerfain terms and
conditions, Further, Respondent Eric Moises Garcia's Smog Inspector License No: EQ 153742

and Smog Check Technician License No El 153742 (formerty Advinced Emissions Specialist

terms and conditions. A copy of that Decision and Order is attached as Exhibit A and is

incorporated by reference.

I
I

' EiTective August I, 2012, California Code of Regulauons title 16, sections 3340.28,
3340.29, and 3340.30 were amended to implement a license restructure from the Advanced
Eruission Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog

3
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JURISDICTION AND STATUTORY PROVISIONS FOR ACCUSATION

8. This Accusation is brought before the Director of the Department of Consumer

Affairs (Ditector) for the Bureau of Automotive Repair, under the authority of the following faws.

_ STATUTORY PROVISIONS
9, Seot'ior_l 0884.7 of the Code stétes:

"(a) The 'difector, where the automotive repair dealer cannot show there was a bona fide
etror, may deny, suspend, revoke, or place on probation the registration of an automotive repair
dealer for any of the following acts or emissions related to the conduct of the business of the
a'utomotiva'rcpair dealer, which are done by the autgmotjve repair dga}er ot-any automotive
technician, employee, partnef, officer, or member of the autotmotive repair dealer.,

(1) Making or authorizing in any manner or by any means whatever any statement written
or oral which is untrue or misieading, and which i§ known, or which bjx the'ex'emise ofreasonable
care should be known, ;to be untrue o misleading.

(2) Causing or allowing a customer to sign any work order that does ﬁot state the r_epairs

requested by the customer or the automobile's odometer reading at the time of repair,
(4) Any other conduct which constitutes fraud.

(6) Failure in any material respect to comply with the provisions of this chapter or
regulations _adopted pursuant to it,

10.  Section 44002 of the Health and Safety Code provides, in pertinent part, that the
Di.rector-has all the powers and authorify granted under the Automotive Repair At for enforcing
the Motor Vehicle Inspection Program, |

11. Séetion 44012 of the Health and Safety Code states:

' "The test at the smog check stations shall be'pcrfomeé in ac_cordang&: with procedures

_preseribed by the department, pursiant to Section 44013, shall require, at & minimum, toaded

mode dynamometer testing in enhanced areas, and two-speed testing in all other program areds,
and shall ensure all of the following:

4
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"(£}: A visual or functional check is made of'emission control devices specified by the
department, including the catalyfic converter in those instances in which the department
determines if to be necessary to meet the findings of Section 44001, The visual or functional
check shall be performed in accordance with procedures preseribed by the departnient,

12, Section 44015 of the Health and Safety Code states:

(b) If avehicle meets the rcqui.reméhts of Section 44012, a smog check station lieensed to
issue certificates shall issue a certificate of campliaﬁbé or-a certificate of noncompliance.

‘13.- Section 44072, 2 of the Health aiid Safety Code states:

"The director may suspand revoke, or take other disciplinary action against a license as
provided in this article if the licensee, or any partner, officer, ot director th,erg:of, does any of the
following: |

"(#) Violates any section of this chapter [the Motor Vehicle Inspection Program (Hgalih

and Saf. Code, § 44000, et seq.)] and the-Tegulations adopted pursuant to it, which related to the

licensed activities.

REGULATORY PROVISIONS

14 Calif‘omia Code of Regulations, title 16, section 3340,35, states; '

"(e) A licensed station shall issue-a certificate of compliance or noncompliance o the
owter or operatot of any vehiele that has been inspected in acéordance with the procedﬁres
specified in section 3340.42 of this article and has all the requucd emission ¢onlrol eqmpment

!
and devices installed and functioning correctly.

iy
it
/1
/1
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therefrom or insert thetein any statement or information which will cause any such document to

15.  California Code ‘of Regulations, title 16, section 3340,42, states:
~ "Smog check stations and smog check technicians shall conduct tests and inspections in
accordance with the bureau's BAR-97 Emissionis Inspection Systern Specifications referenced in
subsections (a) and ‘{h) of Section 3340.17 and the. following: |
o (b) In addition to subsection (a), alf _veﬁic]'es.;_ subject tothe §mog cheak program shall
receive the followin g i
_ (1) A visual inspection of emission control components and systems }:o verify the vehjele’s
emission éont‘ml systems are propetly installed. -
| (2) A functional 1inspecﬁoti of emission control systems as specified in the Smog Check
Marnial, reféreﬁced by section 3340.45, 'which may include an OBD test, to verify their proper
operation, . ' _ _
16, California Code of Regulations, title 16, section 3340.45, states: ’
r(a) All Smog Check inspections shall be performed in accordance with requirements and
procedures prescribed in the following: _ | _
{1} Smog Check Inspection Procadures Manual, dated August 2009, which is hereby
'incc)rpméted by referenced. This manual shall be in effect unitil subp_aragfaph (2) is implemented.
(2)  Smog Chetk Manua! dated 20 ij, whicli is hereby incotporated by reference. .T_h_is
manual shall become effective on orafter January 1,2013.
-1‘7. _ California Code of Regulations, title 16, section 3373, states:
’Né automotive repair dealer or individual in charge sha‘kl’, in filling out an estimate, inveice,

or work order, or record required to be imaintained by section 3340.15(f) of this chapter, withhold .

bo false or misleading, or whete the tendency or effect thereby would be fo mislead or deceive
cﬁstomers,- prospective customers, ot the public.
/1
i/
fi
/!
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18, Section 125.3 of the Code provides, in pertinent part, that a Board may request the
administrative law judge to direct a licenﬁate found to have committed a violation or violations of
the licensing act to pay a sum'not fo exceed the _r_easonéble costs of the investigation and

enforcement of the case.

FACTUAL BACKGROUND
A. Undercover Operation June 8, 2015

© 19, OnJune 8,2015, an undercover operatot for the Bureau (operator) conducted a

docutnented undereover vehicle operation ‘at"East Bay 'Smog to confirm compliance with the

terms and conditions of Respondent probation and the Smog Check Program. The Bureau vehicle

had the ignition timing adjusted ten degrees further advariced from the factory specification of six
degrees Before Top Dead Center (BTDC). A Bureau operator travf_:iéd to Respondent East Bay
Smog’s facility and requested a smog inspection from licensed Smog Cheek Inspector Hugo
Camacho for a 1984 Chevrolet Motor Home. Respondent Camacho had the operator sign and fill
in the customer information on a work order, The operator was provided a wriiten estiméte. The
odometer reading was not listed. )

20, Respondent Camacho informed the operator he did not have the tools necess'a@ to
removethe éngine cover to perform the inspection. Respondent Camacho advised that if the

aperator removed the Motor Home engine cover Respondent Camache could perfort the

inspection, The operator left the shop and returned after removing the engine cover from the

Motor Home. The operator then observed Respondent Camacho performn the smog Inspection on
the Motor Home, | '

2], Respondent Camacho informed the opetator the Motor Home had failed the smog
inspection because the EGR did not work and the EVAP system failed to pass the test,
Respondent Camacho Informed the operatm" that the Motor Home probzbly had a leak in the fuel
tank. The operator paid Respondent Camacho $96.75 and received a copy of fnvoiae Na, - _

and & Vehicle fnspect[oﬁ Report.
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22, Upon re-inspection by the Bureau it was verified that the Motor Home remained in
the same condition, The Motor Home still failed a smog inspection dué to the Motor Home’s
ignitién timing being adjﬁstﬂti -beyo_nd specifications. During the rééins;;e_(.:tion by the Burgau if
was, found that Respondent Cama’chc') had failed to rermove the Low Pressure Fuel Evaporative
Tester (LPFET) fuel filler neck adaptor from the filel, filler neck and reinstall the fuel cap of the
1984 Chevrolet Motor Hore, -

23.  ‘The VIR provided by Re$paixden.t Fast Bay Smogand the BAR97 Test Detail

retrieved from the BAR’s Vehicle Information Database (VID) show that although no Smog

Certificate of Compliance was issued, Camacho performed an improper smog inspection. The
VIR and BARY7 Test Detail show that Camacho entered “Pass” at 6 degtess BTDC into the
Emission Inspection Syster (EIS) for the functional check of the ignition timing, wh‘en. in faot the
ignition timing was-adjusted to 16 degroes BTDC, |

24, Thé VIR and_"BAij‘?'Tegt Detail also show that Camacho entered “Fail” into the EIS
for the functional check of the exhaust gas recirculation (EGR) sys'tsrri, whefi thé EGR sys%tchi'
was in fact operating correctly as verified by Bu‘reau"s docﬁmenta_ti'o_n of the Motor Home,

B. Ulidergovgr Oggljatio'n-;] une 11, 2015

25 Onlunell, 2.0‘15, an undercoyer operator for the Bureau conducted a documented
un;Iercc;ve:r vehicle operation at East Bay Smog to confirm compliance with the terms and
conditions of Respondents® pfobation and the Smog Check Program, The Buresil vehicle had a
missing PAIR/Alr Suction System Reed Valve, Air .Inial;e Hose and Exhaust. Pipe Tube. A

Bureau operator traveled to Respondent East Bay Smog’s facility and requestﬁd asmog

" inspection from licensed Smog Check Inspector Hugo Camacho for a 1992 Toyota. The operator

returned to Resporident Camachio the LPFET fuel filler neck adaptor’ Therqpermor requested a
smog Inspeetion. Respondent stated thé EIS was not working but if the operator could féturh at
1330 the EIS should b repaired by then. |

The opemta‘u'.iater returned to R‘espozm.lent facility and fec;_uestccl a smog inspection from

Respondent Camacho., The op‘eraidr was provided with a work orderand asked to fill in the

ustomer information and sign the work order. The operator was provided a written éstimate and

8
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issued to the 1992 Toyota Pickup by License Smog Cheek Station, Respondent East Bay Sfrfog

|| should have been tested and certified utilizing an OIS,

I v occ purchased end issued by Respondent East Bay Smog.

observed Respondent Camach_ﬁ petform the smog inspection. A'fﬁer the inspection was completed
the operator paid Respondent Camacho $77.00 and teceived a copy of invoice‘ number 034725
and a VIR,

26.  Upon re~inspé'cti0t} by the Bureay, it was verified th;t the Toyota remained in the
same condition that existed prior to the smog 'fnspeéztion. The Toyota still failed & SmOg
ingpection due to the T oyota’s missing PAIR/Air Suction System Reed,VaEvc.Assembiy, :

27.  The VIR provided by Respondent East Bay Smog and the BARST Test Detail .
retrieved from the BAR’s VID showed i:ha’t Smog Certificate of Compliance || NEEGN:N -

and Licensed Smﬁg-Check Inspector; Respondent Cama}c_hd_.
c Failure to Follow OBD Inspection System Implementation

| 28, On March 9, 2015, the Bﬁreau of Automotive Repair iinplemen‘ted a statewide
regulatory change requil'ing the use of the On Buard Diagnostic Inspection-System (OIS) in
testing 2000 model year and newer gas powered vehicles 14,000 GVWR and under and 1998 and
hewéa"diese(- powered vehicles 14,000 GWVR and under. ' | |

.29, The industry was advised DUMErous times about the im_plemehtafion of the new
festing -req-u.iremeﬂts through a formal letter and ET biasts, The BAR’s Information Database
show that Respondent East Bay Smog registered an OIS on September 24, 2014. The BAR's
VID shows that on June 23, 2013, Respandent East Bay Smog, and Licens¢ Smog Check
-ln’s;ﬁ'ecto‘r Respondent Camachio perforied an improper smog inspection and issued Smog

Cettificate of Compliance [ - = 1999 Ford Diesel, utilizing an EIS when the Ford

D, Record of Smog Certificate Purchases

30.  Bureau of Automotive Repair records show that certiticate numbers | and

/1
/1
/1
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FIRST CAUSE FOR DISCIPLINE
_ | (False and Misleading Statements)

31, Respondent East Bay Smog’s Registration is subject to disciplinary action pursuant to
Bus, & Prof. Code section 9884.7, subdivision (a)(1), in that Respondent rnade or authorized a
staternent which he knéw orin the; exercise of reasonable care should have known t@ be untrue or
misleading, as follows: Respondent East Bay Smog enteted “pass” at 6 degress BTDC into the
Emission Inspection 8 ystem (EI3) for the functional check of the ignition tlmmg on the Bureai -
vehlcle 1984 Chevrolet Motor Home when in fact the lgmuon timing was adjusted to 16 degrees

BTDC.,

SECOND CAUSE FOR DISCIPLINE
| (Failure to Record Odometer)
32, Respondent Bast Bay Smog’s Registration is subject disciplinary action pu_rsuani to ‘-
Bus. & Prof, Code section 9884.7, -sﬁbdivi-si_on (8)(2), in that Respondent’s technician failed to
record the odometer reﬁding on -th;e signed work order for the Bureau vehicle 1984 Chevrolet

Tioga Class C Motor Home,

(Fraud)

33.  Respondent East Bay Smog_"s_Registra_tion_ is sﬁbject to disciplinary action pu_r.éuant 10
Bus. & Prof, Code section 9884.7, subdivisions (a)(4), in that Respondent committed an act that
constituted fraud by entering “pasé” at 6 degrees BTDC into the Emission Ensbection Syéfam
(EIS) for the functional check of the ignition timing on the Bureau vehicle 1984 Chevrolet Tioga
Class Cr Motor Home Wwhen in fact the ignition timing was adjusted to 16 degrees BTDC..
1o | |
/i
/1
/[
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FOURTH CAUSE FOR DISCIPLINE

(Violations of Motor Vehicle Inspectioﬁ Program)

34, Respondent East Bay Smog’s Smoé Chieck Station license is su’bjéct,to disciplinary .
action pursuant to Health & Safety Code section 44072.2 subdivision (a), in that during the smog
check for the 1984 Chevro.lét Ticga Class C Motof’fﬁiom'e Respondent’s technician failéd to
comply with the following sections of that Code: |

a.  Section 44012, subdivision (f): Respondent East Bay Smog failer} to perform a

visual or functional inspection of the émission control devices as prescribed by the departrment.

b, -ﬁegtion-tﬂﬂl&, subdivision (b); Respo.n_dent East Bay Smog issued a
Cejtificate of Compliance which did not meet the requirements of section 44012 as pre&ribed by

the department.

FIFTH CAUSE FOR DISCIPLINE

(Faiiure to Comply with Reg_ulat‘ioh_u'f Motive Vehicle Inspection Progra;xa)

35, Respondent East Bay Smog’s émog Check Station license is subject to discipline-
action’ pursuant to Health & Saf. Code section 44072.2, subdivision (c), in that Respondent while
coudﬁétiug a smog on the Bureaw's 1984 Motor Home, failed to comply with the p:jov,isions'of
California Code of Regulations, title 16 a3 follows: _ | ‘

& Section 334038, subdivision (¢): Respondent East Bay Smog issued a certificate of
compliance to a vehicle which had not been inspected in accordance with 3340.42 and did.not
have the required emiésions control clévising installed and'functioning.

b, Section 334(5.4;. subdivision (b)(1): Respondent East Bay Stnog failed to perform a

visual inspection of the emissions control systerns on the vehicle as specified in the department
Smog Check Manual. '

o. Section 3340.45: Responciem East Bay Smog failed to conduct a4 3mog check in

accor cfance with requirements and procedures specified in thc* Smaog Check Manual.
d. Section 3373: Respondent provided false and misleading records regarding the smog

check conducted on the Bureau’s 1984 Motor Home.,
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EAST BAY SMOG - ACCUSATION ANI PETITION TO REVOKE PROBATION




SIXTH CAUSE FOR DISCIPLINE

(False and Misleading Statements)

36.  Respondent East Bay Smog’s Registration is subject to disciplinary action pursuaﬁt to
Bus. & Prof, Code section 9884.7, subdivision (2)(1), in that Respondent made or authorized a
'statemen;; which he knew or in the exercise of reasoriable care should have known to be untrue or
misleading, as follows: Respondent certified under penalty of perjury on the vehicle inspection
report that thé Buread’s 1992 Toyota Pfckup had passed the inspection and was in compliance
with applicable laws and regulfitions‘ In fact, the PAIR/Air Suction System Reed Valve Air_
Intake Hose and Exhaust Pipe Tube was still missing and as such, the vehicle would not pass the

inspection required by Health & Safety Code section.

SEVENTH CAUSE FOR DISCIPLINE
| (Fraud)
37.  Respondent East Bay Smog’s Registration is subject to discip’lin‘ary action putsuant fo
Bus. & Prof. Code section 9.88!_1.7, subdivisions (a}4), in that Respondent committed an act tlia_t
,conét'ii‘:u’ced fraud by ssting a VIR that indicated the Bureau’s 1992 Toyota P/U had passed th_e
inspection and was in compliance with applicable laws and reguiations. In fact, the PATR/Air
Suction S'y;tem Reed Valve Air I_ntake Hose and Exhaust Pipe Tube was still missing and as-

sush, the vehicte would not pass the inspection required by Heslth & Safety Code section 44012,

- EIGHTH CAUSE FOR DISCIPLINE

(Violations of Motor Vehicle Inspection Program)

38, Respondet East Bay Smog’s Sinog Check Station license is subject to discibiinary .
action pursuant to Health & Safety Code section 44072.2 subdivision (a), in that during the smog
check for the B'urez;u’é 1992 Toyota Pickup Raspondent’s_tr.:chniciem failed to compty with the
following seetlons of that Code: )

a.  Section 44012, subdivision (f); Respondent East Bay Smog failed to petform a

visual or functional inspection of the emission control devices as prescribed by the department.

12
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visual inspection of the emissions contol systems on the vehicle as specified in the department

' check conducted on the Bureau’s 1992 Toyota.

i
i/

b. Sectioh 44018, subdivision (b); Respondent East Bay Smog issued a

Certificate of Compliance which did not meet the requlrements of section 44012 as preseribed by

the dcpartmcnt

NINTH CAUSE FO DISCIPLINE

(Falime to Comply with Regulation of M M{;ﬁﬂgﬁg}licle Inspection Prngram)

39.  Respendent East Bay Smog’s smog check station license is subject to discipline
aption pursuant to Health & Saf. Code .sectioa-44072.2,- .subéivision {c), in.thai-Respondant while
conducting a stog on the Bureau’s 1 992 Toyota P/U, failed to gomply with éh@ provisions of
California Code of Regu]atlons title 16 as follows: “

a,  Bection 3340.35, subdw!mon {c): Respondcnt East Bay Smog issved a cettificate of
compliance to a vehicle which had not been inspected in accordance with 3340.42 and did not
have the required emissions control devising installed and functioning,

b. Section 3340.42, subdivision (b)(1): Respondent East Bay Smog failed to i)arforma

Smog Check Manual,
c. Section 3340.45; Respondent East Bay Smog failed to conduct & smog check in
accordance with requirements and procedures specified in the Smog Check Manual.

d. Section 3373; Respondent provided false and misleading records regardiﬁg the smog.

11
1
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TENTH CAUSE FOR MSCIPLINE
' (False and Misleading Statements)
40.- Respondent East Bay Stﬁog’s Registratio_n is subject to disciplinary action pursﬁan-t__ to
Bus. & Prof. Code section 9884.7, SL;bd'ivision (a)(1), in that Respondent made or authorized 2

statement which he knew or in the exercise of reasonable care should have known to be untrus or

‘misleading, as follows: Respondent certified under penalty of perjury on the vehicle inspection

report ‘that the Bureauw’s 1999 Ford Diesel passed a smog mspcctlon However, suid smog
inspection was conduoted utilizing an EIS machine when the 1999 Ford Diesel should have been
tested and certifipd utilizing an OIS machine.

H

ELEVENTH CAUSE FOR DISCIPLINE

(Praud)
41. .'ReSpondenf East Bay Smog’s R_egis_tratidn is subject to disciplinary action pursuant to
Bus, & Prof. Code section 9884.7, éﬂbdi’visﬁons (a)(4), in that Res;ﬁbn&ent-committed an act that
constituted fraud by issuing 4 VIR that indicated the 1999 :Ford Diesel passed a smog inspection,
However, said smog inspection was conducted utilizing an EIS machine when the 1999 Ford

-~

Diesel should hiave.been tasted and certiﬁed,u_tilizing an OIS machine,

JURISDICTION FOR PETITION TO REVOKE PROBATION

42, This Petition to Révoke Probation is brought before the Director of Consumer Affairs
(Director) for the Bureay of Au_torﬁotiyc'Rs?air under Probation Term and Condition Number(s)
2, 8 and 12 of the Decision and Order Acousation Against East Bay Smoyg and Eric Moises
Garcia, Case No. 79/11-89. Those term and conditions gtate, in pertinent faa:'t:

- Condition 2: Obey All Laws. Comply with all statutes, regulations and rules governing
automotive fnspections, estimates and repairs.

Condition & Violation of Prohation. $hould the Director of Consumer A ffairs determine

that Respondents have failed to comply with the terms and conditions of probation, the

14
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Department may, after giving notice and opportunity to be heard, tempotarily or permanently
invalidate the regis.ti'ation of Respondent(s) and/orsuspend or revoke Respondent(s) license(s).
Condition 12: Cost Rpcﬁver_y. Respondents shall be jointly and sevéra{lyiiable for costs in
the amount of $7,000.00. Payments shall be made in 24 monthly equal instaliments, Rayment to
the Bureav of the {full amount of cos# recovery shall be received no later-than 12 months before
probation terminates. Failure to complete payment of cost recovery within this time frame shall
constitute a violation Qf probation which may subjeet Respondents to outright revocation;
howwei‘, the Director or the Divector’s Burc,gu of Automative Repair des’igncemay el'ec_t to.

continue probation until such time as reimbursement of the entire ¢ost.recovery amount has been

made to the Bureau,
!
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| health and safety c‘éd_c would lead to additional civil penalties.and if action continue further legal

il actions; (4) That Respondent East Bay Smog and Respondent Eri¢ Moises Garcia were delinquent

Factual Bnckground
43, On October 22, 2014, a Bursau représentative perfortried a Probation Compliance

Ihspﬁ:ction at Respondent East Bay Smog facility. The inspection found the following
déﬂcienc_ies. ) :Rgspondcpt Enst Bay Sl‘mog was not providing customer with written estimates
(2) Respondent Enst Bay Smog did not have the required LPLET operator.manual (3) Respondent
East Bay Smog did not have an eﬁtensio:1 cord for usewith the EIS cooling fan as needed (4)
Respondent East Bay Smog was found disp!dying automotive related business cards,

4. On November 6, 20i4, Bureau representative performed a Probation Compliance
Inspection, follow up ét'Responclent East Bay Smog did not have the required LPFET operator
manual, | | -

45.  OnNovember 13, 2014, Bureau rfepresentative oonducted g Probation Conference
with the attorney for Respondent East Bay Smog. Respondent Erie Moises Garcia was also. |
present, During the conference Respondent Eric Mo’isas Garcia was informed of the following
mformation (1} Current copy of the.Laws & Regulations, available at the website and the -Bénnet
v. Hays decision and Writ It Right bbo’klet; (2) A station insp_eétiori and/or undercover operation

may be condugted to contirm continued compliatice with the law; (3) Future. violations of the

in the amount of $466.64 towards the investigation dosts as outlinedrin the terms of probation; (5)
That Réspondent Fast Bay Smog an& Respondent Eric Moises Garcia were deficient in several
areas during a Probation Compliance Inspestion and follow-up Inspection conducted prior to the
Probation. '

46. Respondents and.their _couzﬁsci were advised that the deficiencies found during
inspections and failure to comply with the payment schedule were violations of the terms and B
conditions of probation. | - “

i/ ' -
1
1
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FIRST CAUSE TO REVOKE PROBATION

{Violation of Condition 2) _
47. . Atall times after the effective date of Respondent’s probation, Condition. No. 2
stated that Respondents were réquired to obey all laws.

48, Respondents’ probation is subject to revocation because they failed to comply with
Probation Condition 2, refereé_c_ed above in paragraphs 19 through 30, The facts and
circum&f&‘n@es regarding this violation ére as follows: Respondents continued to violate laws
pertaining to the Motor Vehicle Aot by conducted stmog checks that were not in accordance with

applicable Jaws.

SECOND CAUSE TO REVOKE, PROBATION
| (Vilation of Condition §)

49,  Atall times after the effective dafe of_.Rcspondent‘g plzébation, Céndition 8 stated:
that if Respondents failed fo comply with the terms of‘Aprobélti'or{ their license may be femporality
or permanently invalidated ) | '

50. . Respondents’ préBation is subject to revocation because they failed to comply with
Probation Condition 8, referenced above. The facts and circumstances regarding this violation. -
are as follows: Respondents continued to violate laws pertaining to the Motor Vehicle Act b){
conducted smog checks that were not in accordén_cc with applicable laws. As.previously set forth |
in paragraphs 19 through 30. |
1
/i
H
il
i/

/!
i
Iy

A7

EAST BAY SMOG = ACCUSATION AND PETITION TO REVOKE PROBAT[ON




ot

p =] o8 ~F Lh - Ll b3

o

33
12

14 |

5
16
17
12
19
20
2]
2
23
2
25

27
28

THIRD CAUSE TO REVOKE PROBATION

(Violation of Condition 12)

51.. Atall times after the effective date of Respondent’s probation, Condition 12 stated:

Respondént were-required to make monthly paymént of costs as part of their probation, -

52. Respondents’ probation is éubject'to revocation because they failed to comply with

Probation Condition 12, referenced above. The facts and citeumstances regarding this violation

are as follows: Respondents did not make timely payments of costs, puesyant to the requirements

of probation and became delinquent as reference above in paragraphs 43.
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‘pariners;

PRAYER
- WHEREFORE, Complainant requests that a hearing be held on'the matters aliegcd in this
Accusation and Petition to Revoke Probation, and that following the heamng, the Dirsctor of
Consumm Affairs issue a decision: ‘
1. Revoking the probation that was granted by the Bureau of Automotive Repair jn Case
No. 79/11-89 and i imposing the disciptinary order that was stayed thereby revoking Automotive
Repair Dealer Registration No. ARD> 252615 issued to Respandent East Bay Smog, with Etic

Moises Garcia, D;mjéi Garcia and Dariel Gatcia, also known as Daniel Garcia Torres, as

2. Revoking the probation that was granteﬁ by the Bureau of Automotive Repair it Case
No. 79/11 ~89. and imposing the disciplinary order that was stayed theréby revoking Smog Check,
Test Only, Station License No, TC 252615 iésucd to Respondent East Bay Smog, with Erich_
Muoises ’Gar-cia, Dantel Garcia and Danie[‘(}‘arcia, also known as Daniel Garcia Torres, as
partners; -

3. Revoking of sus_pend_ing any other Automotive Repair Dealer Registration issued to
Respondent East Bay Smog, with Eric Moises Garcia, Daniel Garcia and Daniel Gareia, kﬁso
known as Daniel Ciarr;:ia Torres, as partners and/or individually;

4, Reml_-:ing_ or suspending any other Smog Check, Test Only, Station Licgns;e issited ta
Respondent Last Bay Smog, with Eric Moises Garcia, 'Daﬁiei Garcia and Daniel Gareia, also
known as Daniet Garcia Torres, as partners and/or individually;

5, Revokin'g ot suspending 'S’_E’AR ‘Station Certiﬂaatioh issued.to Respondent East Bay
Smog, with Eric Moises Garcia, Daniel Garcia and Dardel Garcla, also known as Danisl Garcia
anreé, as partners, |

6. Revoking or suspending ‘w‘mog Check Inspector License Number EQ 636787 issued
to Respondent Hugo Camacho, ,

7. Revoking or snspending any additional Heense jssued under Chapter 5 of the Health

and Safety Code int the name of Hugo Camacho.
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DATED: Mﬁv z‘;"’ 20/7% ..

41745030.docx

8 ' Ordering Respondents East 'Bay Smog, w_ith'l_iﬁc Moises Garcia, Daniel Gareia aﬁd
Daniel Garcia, also known as Daniel_ (arcla Torres, as partners and Respondent Hugo Camacho
to pay the Director of Consumer Affairs the reasonable costs of the investigation and enforcement
of this case, pursuant to Business and Professions Code section 125.3; and ‘

9. = Taking such other and further action ag deemed necessary and proper.

E)‘Ww

PATR[CK DORAES

Chief

‘Bureau of Automotive Repair
Department of Consumer Affairs
State of California

Complainant

SF2016400177
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