o  BEFORE THE .
©r 0 DEPARTMENI OF-CONSUMER AFFAIRS * %
""" “FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATEOFCALIFORNIA AN

In the Matter of the Accusation and Petition
to Revoke Probation Agamst A Case No 79/15 98.

EAST BAY SMOG ERIC MOISES . OAH No. 2017071177
GARCIA, PARTNER, DANIEL GARCIA,
PARTNER, DANIEL GARCIA, ALSO . |
KNOWN'AS DANIE Aek 'RCIA TORRES
PARTNER FERRER:

ARD 252615*J'S1n0g=0heck Tesl; Only, G I A R T AR
‘Station Llcense No TC 252615 REAE SR s sl AT

a.nd L

LRt
VR

~ BRIGMOISES GARCIA!
Smog Check Inspector License No.
EO 153742 Smo_g Check Repau Techn101a11 :

f Chief of the Bureau o_[ Autombotive Repair,

© William D. Ferreira, Attomey at Law, represented respondent East Bay Smog and
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drsposrtlon request for respondent Hugo C'unacho On December 18, 2017, the complainant
submitied its letter requesting that Hugo Camacho be stricken from the prayer of the
Accusation and Petition o Revoke Probation, The respondents did not submit any
opposition to complainant’s request to strike Camacho from the Accusation and Petition to
Revoke Probation. Therefore, Camacho is removed as a 1espondent in this matter. The
matter was submitted on January 12 2018, -

FACTUAL FINDINGS
East Bay Smog

1. Respondents Fric MOISes Garcia, Partner Danlel Galcn Partner and Danlel
Garcia, aka Daniel Garcia Torres, Partner are the owners of East Bay Smog, located in. -
Brentwood, California, As owners of the facility, respondents hold Automotive Repair
License Registration Number ARD 252615. The facility has been 11censed since November
21,2007. The license expired on October 31,2017. O T :

2. On December 19, 2007, the Bureau.lssned Smog Check, Test Only, Station
License Number TC 252615 to Respondent East Bay Smog. Respondent’s Smog Check
License was in full force and effect at all times relevant to the charges brought herern and ;-
expired on Qctober 31, 2017. : P

3. " On May 31, 2013, the Bureau 1ssued a STAR Stfrtron Certlfrcatron to o
Respondent East Bay Smog. The STAR Station Certification was in full force and effect at
all times relevant to the charges brought herein, However, the STAR Certification was
invalidated on August 26, 2016, as a result of the final decision in case number 79/11-89.

Eric Moises Garcia

4.. In 2006, respondent Eric Moises Garcra was.issued Advanced Emission
Specialist Technician License Number EO 153 742, Respondent’s Advanced Emission
- Specialist”’ Technlcmn License was due to exprrc on April 30, 2014, Pursuant to California
Code of Regulations, title 16, section 3340.28, subdivision (3) the license was renewed,
pnrsuant o respondent s election as Smog Check Inspector Llcense Nurnber EI 153742 and

A

lrcenses explred on Aprrl 30, 2016

! Effectrve August 1, 2012 C'rhfornl't Code nf Reguhtlons title 16 sectrons
3340. 28, 3340.29, and 3340.30 were amended to lmplement a license restructure from the
~ Advanced Emrssron Specialist Technician (HA) license and Basic Area (EB) Technician
license to Smog Check Inspector (EO) license and/or Smog Check Repair Technician (BI)
license.




[

Decision and Orde: ln CnseNo 79/11 89 N .' S

3. On June 13, 2014; 1espondent East Bay Smog dnd respondent Eno Moises
Garcia gigned a stipulated set[lement and.disciplinary order effective July 23, 2014, in case
number 79/11-89. “In‘this stlpul it8d se’ctlemel*‘ '1g1ee1nent 1espondent East Bay Slnog and
respondent Eric Mois¢s' Gatcia ,greed to'in factual ailegatlons sunnnflnzed as follows: On
- May 28, 2010, an Gridéreovet Speratdr With'the Buieau took ths Bureai’s 2001 Chrysler
300M to respondent East Bay Smog and 1equested a smog inspection. The pos1t1Ve
crankcase ventilation (PCV) valve h id beei femoved from'the Vehxole and the PCV hose was
dlsconnected Respondent Erlc Mo1ses Garcm had the operat 1_gn 'lIld fﬂl m the customer

j)léfte'd,-"}théo err;it'olf 1id 1espondent Eric Moises

Garcia $67 and IBLGIVGd copies Of an invoice dnd & vehicle 1nspect10n Tepori (VIR) The
VIR indicated that 1espondent Eric Mmses Gamn h1d perfonned the smog 1nspectlon on the
vehicle. An electronic smog plidiice Ne

vehicle, On June 7, 2010 tI' :

6. Purstiant to'thE t'an d13c1p11na1y otder respondent East
Bay Smog’s ARD Reglstranonand*Smogf'Check Station Ticénse and Eno Gafcia’s Smog
Tispector and Smog Check Technician licenses were revoked, stayed with thfee years
probation, on terms and conditions, which 1ncIuded a 15 chy suspen_smn and payment of
$7,000 in cost 1ec‘ he! d1so1phn ' 11¢

suspens1_ fi'and 1ndmat1ng thié restm for the [ pensmn “The '

~ sign shall be consp1 ously dlsphyed ina locauon open’io And -
f1equented by custoiiers and shall remain posted dunng the
entire penod of actual suspens1on !

‘:jfil,‘:"

4. Reportlng Respondent o1 Respondeni’s authouzed
representative must report i person 'of in wiiting #s piéscribed -
by the Bureau of Automotlve Repair, on a schedule set by the
MorE i qnenﬂy thar edch quarter on'the = 7
Cess ‘hl_eved in mamtamlng Comphance
thh the terms 'tnd c0nd1t10n of probanon R

5. Repmt I‘lnnncnl Intel est Wlthm 30 days of the
effective date of this acfion, chCll‘t any fifiancidl intérest which™




"my partners, OfflCBlS or owners of the Respondent facility 1my B
have in any other business required to be registered pursuant to
. Section 9884.6 of the Busmess and Plofessmns Code,

6 Random Inspectlons Prov1de Bule'w, representfitlves '
unestricted wccess to inspect all vehicles (including parts) "
undergomg rep'urs up to and 1nclud1ng the pomt of completlon o

T Jlu lSdlCthll If an accusatlon 1s fﬂed agamst .
- Respondent during the term of plOb‘l’[IOn the Director of

- Consumer Affairs shall have continying jurisdiction over this
‘matter untll ﬁnal demsmn on the accusation, and the period, of
plobatlon shaIl De extended until such dec151on .

.. 8 - Vlolatlon of Prol)atlon Should the D1rect01 of

- -Consumer Affalrs detelmme that Respondents have faﬂed to o

comply with the terms and COHdIthIlS of probauon the
Department may, ¢ after giving notice and opportunity to be
~heard, temporarily or permanently invalidate the registr at1on of
Respondent(s) and/or suspend or revoke Respondent(s)
hcense(s) _

9. I’alse and Mlsleadmg Advertlslng If the accusatlon

' involves false and misleading advertising, during the period of
probation, Respondent shall submit any proposed advertising
copy, whethel revised or new, to the Bureau at least thirty. (30)
days prior to 1ts use. :

10.  Continuing Education Courses. During the period of
probation, Respondent Eric Moises (Jarcm shall, attend and
successfully complete a Bureau Certified Licensed Inspector
Training Cousse (Level T1). Said course shall be. completed and
proof of completlon submitted to the Bureau w1thln 180 days of
the effective date of this decision and order. If proof of
completion of the course is not furnished to the Bureau within
180-day period, Respondent’s license shall be 1mmed1ate1y
suspended untll such proof is recewed '

11. Restrlctlons Durmg the perlod of probatlon _ .
Respondents shall not per[oml any form of smog inspection, or
emission system dngnons or report until Re%pendents have
purchased, installed, and maintained the diagnostic and repair
equipment prescribed by BAR necessary to properly perform
such work, and BAR has been given 10 days notice of the




aV'ul'lblhty of the eqmpment f01 1nspect10n by a BAR

representftuve v ;

12,7 Cost Recovely Respondents shatl be ]omtly '111d

sevelally liable for ¢osts it the arount of $7,000 00 Payment o
- shill BE thiadd i 24 eqml 1nsta11ments Payment to the Biiredu " -

~of the full amount af cost’ recovely shall be- recelved no latel '

fligi 12 mofiths before probation’ téritinates:” Faﬂme fo~

‘complete payment of cost recavery within this time frame shalf” =+ "+ "

constitute a violation of probation which may subject
Respondents to outught revotatioii; ‘howevet; ‘the D1reet01 or the
Dneetor 's Bureai of Autommotive Repan designes 111ayelect to

contmue plOb‘lt "’11£‘_such tlme as 1ei1nbulsement-*of the ™

first probation corifért ¢ oh R _Iy 24; 4, 0 { b
_ Bay Smog and responden 'Eli Mmses Garcm planned to ﬂc]neve and mamtam compliance

recovery costs, Tlns is to be pnd in QA monihly mstallmcnts of-
$291.66 With full pdyment to be recelved 10 latel than 12

~as of today § date L

2. The orde1 for Fric Moises Garéid td-attend ‘and
successfully complete a Bureau Certified Tr aining Course
(LeveldT) with proof of complenon siibmitted {6 the Bureau
within 180 days of-thé effective date of the decision and order.
Bureau records show that proof of Completu)n has not been
reeewed as‘ofithe date of this confelence B

3. William Ferreira was advised that failure of Fast Bay-
Smo g o complywith the: Automotlve Repair Act, Smog Check

" Program, terms and condmons of probation, and other
app11cab1e laws '1nd reguhtmns may tesult ify d1sc1plmary actu)n
which cotild jeopardize the Aiitomotive Repair Dealer S - :
registration and Smog Check Station License. * - =" E

(.. .[7]

by Wlnch ’.lespondent East
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8. Respondent East Bay Smog and respondent Eric Moises Garcia attended a
second probation conference on November 13, 2014, o discuss the methods by which
respondent Fast Bay Smog and 1espondent Eric Mo1ses Garcia had achieved or planned to
achieve and maintain comphance with the terms md conditions of probatlon Respondent
Eric Moises Garcia advised the Bure'm that he had taken the requned Smog Check
technician training and he would supervise the facility. The Bureau also dlscussed in detail
the following ifems: : - :

1. .The. order f01 the ownershlp of East Bay Smog and/m .
Licensed Smog Inspector/Smog Check Repair Technician, Eric
Moises Garcia to pay jointly or severally the Dircctor of the
Department of Consumer Affairs $7,000.00 for 1nvest1gat1ve
_recovery costs. This is to be paid in 24 monthly equal '
installments of $291.66 with full payment to be received no later
.. than 12 months before p10b'1t1on terminates. The first payment .
.. was clue 7/23/14. As of 11/13/14; Fast B'iy Smog should have
. .made a total of four p'lyments equflhng $1166.64. As of ERTI
11/13/14 BAR records show one. payment of $700 00 wws T
received on 9/9/14. Fast Bay Smog is clehnquent $466.64. Not
complying with the payment schedule is considered a violation
of the terms and conditions of East Bay Smog’s p10bat1011 and. is.
cause, for temporary or permanent invalidation of East Bay - - .
Smog s registrafion and/or suspension or revocation of East Bay
Smog’s Station 11cense :

2, ., The pl‘Obdthll Comphance 1nspect10n on, 10/22/14 and '
follow -up mspectlon conducted on 11/( /14 were dlscussed

The mspectmn on 10/22/14 found East de Smog 11'1(1 the
J?ollowmg alleged def1c1enc1es -

. East de Smog ﬂppeflred to not be pr0v1dmg
customers with Wutten estimates

e FEast Bay Smog did not_ have the required LPFET
operator manual
. . Automotiye related business _carﬁs displayed

The follow-up inspection on 11/6/14 found East Bay Stmog had -;
corrected most, but not all noled deflcwncws The following
deficiency remained: o
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personnsl had the igAition timifig adjusted ten degtees furthés advmce_d_hom ‘the ‘factmy S

0__ ~ East Bay Smog failed to obt'un a copy of the
e LPFET opentm man‘ual ' o
‘Eri¢ Garcia and Wﬂham Fétteira weie 4 'Ldvtsed the def101enc1es A
~ “noted durmg these mspecuon[s]_are Conaid fed &’ v101at10n of the e
v telms and eondttlons of Ea 5'1'y Smog Sp obaﬁon T R

3. Eric Mmses Garcia and Wﬂham Ferretra were advised
_  “that failure of East’ Bay Smog 10 comply wlth the Automottve C o
ST RépairAct, Smog Chec’kProgtam Aefins and condmens oi' REEE R,
plobatlon and othér’ appllcable laws and régilations imay result R SR
in disciplinary action which could Jeopardize the Automiotive
Repau De‘llel s registration and Smog Check Station Liceiise.

New Vzolanon ~Jmi68 2015 K S

) R Grhb T (o S B k vag T )
9. ¢ 0n June 8 2015 an’

1984 Ohevrolet Motor Horit ' (Motdi ¥

smog 1nspect1on The Dperator*mgne

‘H.

(Camacho) who was employed by resporitlent; Conducted a smeg 1nspect10n ofi the Motor
Home Camacho 111f0rmed the operator that he did not have the tools necessary (o remove
Camache adv1sed he operator that if thg’
0pe1at01 reméved the engme Covét than hé could pelfonn the 1nspect10n The' opera r'left
respondent’s facility and returned after removing the engine cover from the Motor Horne
The opetatm observed Camacho perfmm the smog 1nspect1on : o

10. *"Piidro the time that the Motor Homeé was'iiséd in'the’ operatmn Bureau

specification of six degrees Be[ore Top Dead Center (BTDC)

1177 Canmtacho 1nf01med ‘thi* opemtor ofthe'| Motor Homé'that it had Failed ‘the smog
mspectten because the exhatist pas fecircdlation (BGR) did not work and the EVAP &ystém
failed to pass the test. Camacho informed the operator that the Motor Home probably had a
leak in the fuel tank. The operator paid Camacho $96.75 andflecewed a'copy of Tiivoide No.
034686 and a Vehtele Inspectton Rep01t (VIR)

Tedif 1t was Veufleﬂ that the Motor Horie
remained i the same onditioi’ anid sl [alled a8 smog 11ispect1011 dite to the Motor Home’*s
1gn1t10n tiniing belng adJusted beyond spe 10118, Durtﬁg the re- 1nspect10n by the Bureau ‘
it was found that Camacho had failed to 1emove‘the Liw Prédsiite Fuel EV’lpOIatIVG Te‘ste‘r'
(LPI‘ET) fuel f1Ite1 neck 1daptor flom the fuel ftller heck and remstall the fuel cap of the

Motor Home,

12 Upon re- 1nspect10n by the




13.  'The VIR provided by respondent’s faoﬂlty md the BAR97 Test Detail
retrieved from the BAR’s Vehicle Information Database (VID) show that although no Smog
Certificate of Complmnce was issued, Camacho performed an improper smog inspection.
The VIR and BAR97 Test Detail show that Camacho entered “Pass” at 6 degrees BTDC into
the Emission Inspection System (EIS) for the functional check of the 1gn1t10n lumng, when
the ignition timing was adjusted to 16 degrees BIDC. ‘

14. The VIR and BAR97 Test Detaﬂ also show that Camaoho enteled “Fail” into
the EIS for the functional check of the EGR system, when the EGR system was operating
correctly as verified by the Bureau’s documentation of the. Motor Home.

- New Violation —Jﬁnei], 2015.

15.  On June 11, 2015, an undercover operator (operator) for the Buredu drove a
1992 Toyota Pickup to 1espondent s facility and requested a smog inspection. Smog
technician Camacho told the operator that the facility’s EIS was not working but if the
operator could return at 1:30 PM the EIS. would be rep’med by then. The operator returned
later, signed a work order and recéived.a writien estimate. Smog technician Camacho
conducted a smog inspection on the 1992 Toyota Pickup. The operator p'ud Camacho $77
and recelved 8 copy of Invoice _and a VIR. . ‘

16. ” Prlor to 1he tlme tlnt the 1992 Toyota Plekup was used in, the operdtlon _
Bureau personnel had removed the PAIR/Alr Suction System Reed Valve, An Intake Hose
md Exhaust Pipe Tube o .. , _ . o

17. = Upon re-inspection the Bureau verified that the 1992 Toyota Pickup remained
in the same condition that existed prior to the smog 1nspect10n The 1992 Toyota still failed
a proper smog lnspectlon due to the 1992 Toyota Pickup’s missing PAIRjAlr Suction System
Reed Valve Assembly. : . L o :

‘ 18 The VIR and BARY7 Test Detail showed that Camacho prov1ded Smog
Certlﬁcate of Comphmce_ for the 1992 TOYOt'l P1ckup

New learzon J une 23 2015

19.  As of March 9, 2015, smog check stations are required to use an OBD
Inspection System (OIS) to perform smog inspections of all 2000 model year and newer gas
powered vehicles with a gross vehicle weight of 14,000 pounds and under and. 1998 and
newer diesel poweled vehicles 14,000 pounds and under, The BARY7 must not be used to ,
inspect these vehicles. The Bureay sent “ET. Blasts,” which are electronic messages, sent -
directly to the smog mspeetmn equipment, on January 7, 2015, February 6, 2015, and March
4,2015. The ET Blasts were clddIGSSGd to “All licensed stations” and notified them of the .
policy.




20, The OIS equfpment will not work on vehicles that are older than model year
2000. The BAR97 equlpment however, will enable a smog technician to perform an
inspection on a model yeeu 2(]00 01 newe1 velucle even though such an mspeet1on 13 no .

longex 'ﬂlowed ke
e

21 The BAR s VID shows that 1esp0ndent East Bﬂy Smog regxstered ari: OIS en
September 24, 2014. The BAR’s VID shows that on June 23,2015, Jespondent’s facility and
smog téchiiician Camiacho performed an nnproper smog 1nspeet10n And issied Smog
Certzﬁcute of Comphance #PS479291C t6a 1999 Foid Dicsel; utlhzing"_an Erhissiong - :
Inspect1on System (EIS)/BAR97 When the Ford Dlesel should have bee ' tested and ce1 t1£1ed :
utlhzlng an’ OIS ’ e : P A =

22. Bureau 1ecords show that celtlflcate numbers PS4792580 and PS479291 were
pmchased 'md 1ssued by 1espondent Bast’_Bay Smog k -3_ 3

‘ Respondenm Evzc ence

3 23 aRespondent Eflst Bay Smog and respondent Euc Mo1ses G'ue1a paxdthe
$7 OOO ‘for mvestlganv_' : 'e Z 5

the b'llElIlCG was due Wthh Wes 12 months befm & the end of? the T espondent Tt Bay
Smog S and 1espondent Euc M01ses Ga1 c1a S p10bat1on on J uly 23 2016

‘ : Respondent Fast: Bay Smog
_'closed 1ts tac111ty in August 2016 when 1t lost 1ts STAR Cert1£1cat10n :

C1tat10ns asasmog techmman i “5‘-' e s REEE

26. deel G"u‘cua hired Camacho "tnd Watched hnn for two weeks to evaluete hlS
skills then allowed him to pe1f01m smog 1nspect10ns on his own. Daniel Garcia reviewed -
* Camacho’s license history to determine that he had no prior dlselphnaly actions when he was
hired! ‘Camacho appeal gd to'be compe[ent dIld Daniel’ Gaicia nevet saw Ay sngns of -
probléms’ WIth his skills and knowledge Dan1e1 Ga.lcla rev1eWed Camaeho 8 mvomes evely
day t0'Dé S sule that they We1e cculect """ SRS R R

7 '.‘b.-- IR M TR

2_7 . Cemwcho was respondent Dast Bay Smog s only employee and he performed
all the smog checks that are the subject of the Accusation and Petition to Revoke Probation,
Camacho was first licensed on Apil 21,7014, “and wils a licensed smog technician for only
just over a year when he performed all the incorrect SmOg 1nspect10ns Czumche recewed a
citation for his violations and wa$ 01dered to'takt'a Ievel oné CI'ISS and pay’ a flne ' B

_ o 28, .- Danlel Gardid was ot piesent at respOndent East Bay Smog $ faelhty when
Camacho per[ormed the ihree smog 1nSpect10nS :




29, Respondent East Bay Smog, through Damel Galcla f1red Camacho C
immediately upon learning that he had performed the three incorrect smog inspections. The
“respondent East Bay Smog and Daniel Garcia would not have allowed Camacho to perform
SMOg mspectlons if they had known that he was not ploperly trained. . .
30. Danlel Garcn '1ttempted to le all the issues regardmg the hcﬂlty ‘llld in

particular he lned to obtain the LPFET Operator Manual.. He asked three or four d1ffere11t
shops for a copy of the manual.. Daniel Garcia finalty obtained the manual and had it cep1ed
and placed in respondent East Bay Smog’s facility two days after the second inspection by -
the Bureau. :

'31. 'Dani'el Garcia will be tlte ()n_l_};! ‘one‘-werking at t-he'l_je.spondent facility if the -
facility is allowed to stay in business. Currently respondent East Bay Smog is not leasing
any premises-for its business, and all its equipment is at its old leased premises.

32. Re5pondent East Bay Smog: does not believe that it: should be held responsible
for the acts of its employee, Camacho, and they should not be held liable for his violations.
Furthermore, respondents believe their actions were only negligent and that neither their acts, '
nor their employee’s acts were perfomled with any intent to commit fraud. -

- 33, Damel Gar01a is not W01k1ng as a smog tec:thLan' (:urlently but Would like to
continue.to be a smog techpician in the future. Currently Danlel Garcia is worklng part -time
al his parents’: 1est'1ur'1nt in Brentwood California. S Dl e a -

34, Responde'nt Fric Moises Garcia was Wo.rking part- time for the respend.ent East -
Bay Smog facility as the personin charge of financial matters. . He made sure that the _
respondent Bast Bay Smog p'ud the investigative costs in the amount of $7, 000 due to the -
- Bureau, .

Costs S { L
.35, In connectlon Wlth the prosecutmn of this aceusatlon and petltton to. revoke
probatlon the Department of Jusfice billed the Bureau $10,712. 50 for legal services. . These.
charges are supported by a declal ation that complies with the requirements of C*thfornm
“Code of Regulations, title 1, section 1042, This amount is deemed to be reasonable
LEGAL CONCLUSIONS = -
First Cause fo:'eriscg)line (F_a_lSe'.an.d Mt’sleading Starements) -
1. Busmess and Professions Code section 9884, 7 subdivision (a)(l) p10V1des

that the Bureau may Suspend or revoke the Leglstratlon of an automotive repair dealer for - .
making or authormmg in any manner or by any means whatever any Statement written or

10.
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01"11 which is untrue or m1sle'1d1ng, and Wthh is known, or which by the exercise of
reasdnable care should be knowiij 1o b uiitrug or mlsleadmg Respondent Fast Bay Srhog
entered:“pass’at 6 degrees BTDC iito'the Friilgsion Ingpectiof. System (EIS) for'the ~ =+
functloml eheck of the 1gn1t10n tlmmg of the Bureau 5 1984 CheVI olet Mot01 Home when
ARD Regtstration was establlslled by the rn'ttte1s set: f01 th in Factual Findmgs 9 through 14
Second Cause for Discipline (Faz[ure to Reco;d Odomefer) . : s

TRl e S PR e

‘ 2. Business and Plo[essmns Code section 9884.7, subd1v1s1on (a)(2) prov1des
that thie Buread may suspend or fevoke the registiationof an aitomotive repair dealer f01
causiiig or allowmg a‘customer to sigi; dny-work 01de1 that'doés not state the odomete1
reading ‘atthe time of repau Cause f01 dISClpllIle was establlshed by the mattels Set fmth in
Factuall"mdmg!? T} e Al Lo e R

] autemotwe repau deale1 for any
conduct whtoh conshtutes fraud Respondent East Bay Sii eg ntered “passat ¢ degrees
BTDC into the Emission Inspectlon Systein (EIS) for the functlonal check of the ignition -
timing on the Bureau’s 1984 Chev1olet Motor Home when the 1gn1t10n timing wag adJusted
to 16 degrees BTDC. Cause for dlsc1p11ne was estabhshed by thematters iset foith-in Factual
‘: Fmdmgs 10 12 and 13 _

: ‘ _ ), P ov1des that the
Buiie: eai’” may suspend or- 1evol{e *the Smo g Cheol( St’ltl()ll ltcense ifthe Ticensee; br! “111y
partrier, officer ot director theedt, VioldiEs 4 iy’ SECHOH fihs Motor Veliiele: Inspecuon
Program. Durmg the: sSmog chetlk: fo1 thd: 1984 Chevrolet ‘Motot Horie, ‘respondent’ '
technician failed to comply with Health and Safety Code sect1ons 44012, subdivision, (tj
The SMog technician failed to properly’ perforina Visual or functiviial inspection of: the *
emission control devices as prescribed by the department Although no Certificate of
Complnnce Was issuéd, the smog té¢hnician petformed an 1mproper Sthog mspect1on that
did not-meet the requuements of Section44012; subdivision’ (f) lag prescribed by the Burea.
Catisa ’fOl dlSClpllnG Was estabhshed by the matters set Iorth in F'totual Fmdmgs 10 12 13

and l4

Progmm) el

e

5. Health and Safety Code sect1011 44072 2, subdmswh (¢); aind Callfmma Code' '
of Regulat1ons title 16, sections 3340.35, §ubdivision 1£):3340.42, subdivision (b)(l)
3340.45, and 3373, provide that the Bureau may suspend or revoke the Smog Check Station
License of a facility that 1ssued a certlﬁcate of compliance to a vehicle that has not been

11
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* properly inspected or does not have properly functioning emissions control devices, or that
failed to perform a visual inspection of the emissions control systems onthe vehicle as-
specified in the department’s Smog Check Manual, or that provided false and mlsleadlng
records 1eg'ud1ng a smog check, Cause for dlsc1pl1ne of respondent East Bay Smog’s ARD
Registration and Smog Check Station License exists by the matters set forth inF l“actu'tl
Findings 9 through 14. ' ‘ : '
Sixth Cause for Dzsczplme (F alse cmd M zsleadmg S mtements)

6. Busmess and Professwns Code section 9884 7, subdmsmn (a)(l) prov1des
that the Bureau may suspend or revoke the registration of an antomotive repair dealerfor .
making or authorizing in any manner or by any means whatever any statement, written or. -
oral, which is untrue or misleading, and which is known, or which by the exercise of
reasonable care should be kiown, to be untrue or misléading. Respondént East Bay Smog
certified under penally of perjury on the vehicle inspection report that the Bureau’s 1992
Toyota Pickup had passed the inspection and was in compliance with applicable laws and -
regulations. However, the PAIR/Air suction System Reed Valve Air Intake Hose and A
Exhaust Pipe Tube were missing and the yehicle should not have passed a proper-California
Smog Inspection, Cause for discipline of respondent East Bay Smog S ARD Reglstmtlon
eXISts by the matters set: £01 th in T'lctual Fmdmgs 15 thlough 18. : :

Seventk Cczuse for Dzsczplmc—: (Fr aud)

7. Busmess and P10fcs<;1ons Code section 9884.7, subdivision ('1)(4)‘ provides
that the Bureau may suspend or revoke the registration of.an automotive repair dealer for any
other conduct which constitutes fraud. Respondent Fast Bay Smog commiited an act that
" constituted fraud by issuing a VIR that indicated the Bureau’s 1992 Toyota Pickup had
~ passed the inspection and was in comphance with applicable laws and regulations. ; (Health
& Saf. Code, §44012) Cause for discipline of respondent East Bay Smog’s ARD <
Registration exists by the matters set torth in Factual Fmdmgs 15 through 18.

Eighth Cause for Dzbczplme ( Vzo[atzons of Motor Vehzcle Ifzspecrzon Program)

8. Health and Sflfety Code secuons 44012 subd1v1510n (f) and 44072 2 _
subdivision (a), provide that the Bureau may suspenid or revoke the Smog Check Station |
License of a facility for failing to perform a visual inspection of a vehicle’s emission contr ol
devices pursuant to the Burean’s procedures. Health and Safety Code section 44015, ,
subdivision (b), provides that if a vehicle meets the requirements of section 44012, a qmog
check station licensed (o issue certificates shall issue a certificate of compliance o1 a - L
certificate of noncompliance. Respondent East Bay Smog’s technician failed to comply with
these sections when he issued a smog certificate on the Bureau’s 1992 Toyota P1ckup Cause
for discipline of respondent East Bay Smog’s Smog Check Station Llcense exists by the
matters set forth in Factual Fmdmgs 15 through 18. i :
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Ninth Cause for Dzscg:lzfze (Fazlure to Comply wzth Regulanons of Motor Ve;’ncle Inspectzon '_
PiOgmm) PR b SRRSO 35 ‘.J,n-‘ f

9. Health and Sftfety Code section 44072 2, subd1v151on (c), and Cahforma Code
of Regulations, title 16, sections3340.35; subdmswn (c) 3340.45,'and 3373; prov1de that -
the Buréau may- suspend or revoke the Smog Check Station Llcense of Tacility that 1ssued a
certificite of compliance to avehicle that has fiotbeen properly mspectedfm does not have
plopeﬂy functlom__ i 6] devicss; or'that failed to petformi-a Vlsml'luspecnon
of:the eniissions contiol Systems on the vehlcle asspecified-in the ‘Stiog Check Mahil: j' i
that p10v1ded Lalsé ‘anid thisleading ) ol

- discipline-of respdndsiit Fa
inspeetion of the 1992}T~0y0%a

" thiotgh® 18 5

!

Tenth Cause: for Dzsczplme (False and M zsleadmg Smtements) Sy T e

10 Business and Professions Code section 9884 7; subd1v1510n (a)(l) prowdes
that the Bure'lu may suspcnd or 1ev0ke vthe regmtratmn of an automotwe 1ep11r dealer for
makmg or authonzmg it w'fny THATTNET OF it

othel conduct W' ] Onstltuies fratd Respondent Eait’ Bay ct th
consntuted fraud by 1ssu1ng aVIR that indicated the Bureau’s 1999 Foiid Diés ljpassed a:
s§mog: mspectlon it was'i Comphance With ‘applicable- laws and 1egulat10ns (Hmlth & Swf
Code, § 44012.) Caiise for diséipling of responident Bast Bay Smog § ARD Registrahon
exists by the matters set f01 th in }“ICtUEll Fmdmgs 19 lhrou gh 220,

a

12, | . probatlon for respondent East Bay SmOg 5 ARD
Reg1strauon Smog Check St'ltlon Licénséand fespondent Eiic’ M01ses “Garcia’ s Smog
Check Trspector Licengeand Smog Techmclan Llcens , quir'éd t’h_‘é,m‘:t, mply* ‘
statutes, regulations and rules governing dutomotwe Inspecuons esiumies and‘repaus As N

set forth in Factual Flndmgs 9 through 22 and Legal Conclusions 1 thlough 11, respoident

13.




East Bay Smog vrohted tlns term by perforrmng 1mptoper smog 1nspect10ns on June 8 2015
June 11 2015 and June 23, 2015. '

' Second Cause to. Revoke Probatzon { Vzolarton of Condztton 8 )

C o130 Condrtron 8 of the terms of probatlon 0[ respondent East B'ty Smog s ARD
Regrstratron and respondent Bric MOISes (Garcia’s Smog-Check Station License; Smog-.
Check Inspector License and Smog; Technician License provides.that should the Director of
Consumer Affairs determine that respondenis have failed to comply with the. terms and
conditions of- probation, the Bureau may, after giving notice and opportunity to be he‘ud
temporarily or permaneptly invalidate the registration of respondents licenses. As set forth in
Factual Findings 9 through 22, respondent East Bay Smog violated this term by performing
improper smog inspections on June 8,2015, June-11, 2015, and June 23, 2015,and the '

- Bureau may tempotarily or perrn'tnently invalidate the regrstratron of respond.ents licenses.

Third Cause to Revoke Probatton ( Violation: of C ondition 12) -

- 14. Cond1tron 12 of the terms of prob'ttron for respondent E'tSt Bay Smog 8 ARD
Reglstmtlon and respondent Erre Moises Garcia’s Smog Check Station License; Smog .
Check Inspector License and Smog Technrcnn License required respondent East Bay. Smog -
and respondent Fric Moises Garcia 10. Jorntly and severally be liable for costs in the amount . -
of $7,000. -Payments were to be made in’ 24 monthly equal rnst'lllrnents and payment fo the-
Bureau of the full month of the cost, .recovery.had to be received no later than 12 months
before probdtron terminated. As set forth in Factual Findings 7,8, and 23, respondent East :
Bay Smog and respondent Eric Moises Garcia violated this term by not 1n'1k1ng timely -
payments of costs, pursuant to the requirements of probatlon and became delinquent as, set ,
forth in Factnal Findings 23. However, respondent East Bay Smog and respondent Eric
Moises Garcia did make the full payment two 1nonths after the requrred dug date.

15, - ‘The terms of probation for respondent East Bay Smog’s ARD Regtstl ation,
Smog Check Statron Llcense and respondent Eric Moises Garcia’s Smog Check Inspector
License and. Srnog Technician License required them to comply with all statutes,  regulations, |
and rules governing automotive iuspections, estimates and repairs. The respondent East Bay
Smog violated conditions 2,.8, and 12, and respondent Eric Moises Garcia violated condition
mumber 12 of the Decision dnd Order on Accusatlon Agalnst East B'ty Smog and Eric
Moises Garcia, Case No. 79/11 89. : :

.16, The Bureau does not séek discipline agalnst the Smog Check Inspector and .
Smog Check Repdn Technician licenses of respondent Fric Moises Garcia. Respondent Eric
Moises Garcia was on probation; however, there is insufficient cause to revoke his Inspector
and Smog Check Repair Technician licenses for his only violation, failing to timely pay.
Costs. Respondent Eric Moises Garcia did not perform : any of the smog 1nspect10ns subject -
to this accusation ‘and petttron to revoke probatlon . : :

14




Discuss;'on e

AR Owners of smog teslmg station '
S"Lfety Code seetlon 44012 Even when they
are $till liable f01 tlle

(1968) 265- cal. App 2d 179, 192 a licensed pH jicy ‘wag held fiable foi"the hois ofar
employee who sold phalmaceuncals withotit a‘dodtor’s athotizatiol. “Thete the dourt said if
“a licensee elects to operate his business through employees he must be responsible (o the
licensing authority for their conduct in the exercise of his license.” Similatly, in Camacho v.
Youde (1979} 95 Cal.App.3d 161, 165, the couﬂ Hoted that a licensee “may not insulate
himself from reguhuon by electmg to function ihrough employees or mdependent
eontractois *There, ‘the Colrt found tlle holder of an & guoultuml pe 'ense 1espons1ble fo1

<{ Bay Smog and 1espondentE ¢ Mo
or-'the erro;ﬁs oI theu technlc . Tlle

sepelrately CIted for Vlolatlons The statute does not p10V1de clny dlscreﬁon for'an’
cldmlmstrauve l'tw Judge to absolve a station owner of l1'1b111ty When the sht1on s techmman

- pei Jfoun smog -mspectlons Desplte a prev1ous Ld1sc1‘pl1na1y qcﬁon,--

Ny Although the evidence did not establlsh that respondent East Bay SmOg s W1llfully v1olat1ng
the Bureal_l_ s regulatlons 1t appears unable to comply w1th tl}e1n Proteellon of the pubhc

19, Busmess and Professions Code sec’oon 1253 authomzes the Butean to recover
its roasomble costs of 1nvest1g1t1o11 1nd enforcement 111 Zuckerman % Board of

awards to ensure that licensees W1Lh potentmlly mentouous claims are ROt deterred from”
exercising their right to an adminjstrative heaung Those standards include whether the,
licensee has been successful af hedrmg it petting the charges disniissed or réduced; the
licensee’s good faith belief in the mer his or her position, whether the licensee has
raised a colorable challenge to the _pmposed dfse1pl1ne the financial ability of the licensee to
pay, and Whether the scope of the inves t1g'tt1on was appropriate to the alleged 1n1sconduct
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Respondent East Bay Smog has been found to have negligently violated the laws and
regulations of the Motor Velhicle Inspection Program. Respondent East Bay Smog violated
the terms of pr obation. Respondent Eric Moises Garcia violated probation but hisone -
violation was, minot, Therefore, costs are 1mposed only agamst reSpondent East Bay Smog,
Consrdermg that respondent East B’ly Smog has substcmtrally completed the terms and
conditions of its plobatron however, and i rs no longer open as a facility, there are grounds to
reduce the costs in this matter. The costs in this malier are reduced to $5 356.25.

ORDER

: 1. The petrtron to revoke probatron concernlng Automotrve Repan De’rle1
Registr ation No. ARD 252615 and Smog Check Test Only St'ltton License No. TC 252615
issued to respondents Eric Morses Garcia, Partner, Daniel Garcia, Partner, Daniel Garcia, aka
Daniel Garcia Torres, Partner, domg busmess as East Bay Smog, is gr'mted :

2.0 Automotrve Repair Dealer Reglstrdtron No. ARD 252615 issued to
respondent. East Bay Smog, Eric Mmses Garora Partner Dsnrel Ga.rcm Partner Daniel . 7
Garcia, aka Daniel Garcia Torres Partner is 1evoked Any other ARD Regrstratrons 1ssued
to 1espondent East Bay Smog, Erro Morses Garora Pfrrtner Daniel GdI‘CId aka Daniel G'uora
Torres, Partner, is revoked. L : :

3. Smog Check Test Only, Statron Llconse No TC 252615 1ssued to respondent
Fast Bay Smog, Frric Moises Garcia, Partner, Daniel Garcia, Partner, Da.nrel Garcia, aka
Daniel Garcia Torres, Partner, is revoked. Any other Smog Station License issued to.
respondent Fast Bay Smog, Eric Morses Garcia, Par tner Danlel G'tl'Cla, '1k'1 Daniel Garma .
"lorres Par tner 1s revoked -

4, The STAR Statron Cortrfrcatron 1ssued to 1espondent East Bay Srnog, Errc o
Maises Garcn Pariner, Damel Garcia, Partner, Daniel Garcia, aka Daniel GdI‘Cl't Torres,
Partner, is revoked N

5. The Pelition to Revoke Probation as to respondent Eric Moises Garcia is
denied. Smog Check. Inspector License No. EQ 153742 and Smog Check Reparr Technician
License No. E1 153742 issued to Eric Moises Garcia are not revoked. '

6. . Respondent Fast Bay Smog shall p"ty to the Bureau costs sssocmted wrth its
mvestlgatlon and enforcement pursuant to, Business and Professions Code section 1253, in
the amount of $5,356.25. , _

_ , ' ~DocuSighed by: .
DATED:  February 1, 2018 | Mvion Miller
' s 7 - s »»»EBA1415E8_G?B42_A :
ADRIENNE J. MILLER
" Administrative Law Judge
Office of Administrative Hearings
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