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BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

[n the Matter of the Accusation Against: Case No. 79/14-67

VALLEY SMOG SHOP; KIRK ROBERT DEFAULT DECISION AND ORDER
SIMMONS, OWNER
2106 E. California

Bakersfield, CA 93307 [Gov. Code, §11520]

Automotive Repair Dealer Registration No.
ARD 266110

Smog Check Test Only Station License No.
TC 266110

KIRK ROBERT SIMMONS
P.O. Box 71055
Bakersfield, CA 93387

Smog Check Inspector License EO 143329
Smog Check Repair Technician License EI
143329 (Formerly Advanced Emission
Specialist Technician License No. EA
143329)

Respondent.

FINDINGS OF FACT

1. On or about December 13, 2013, Complainant Patrick Dorais, in his official capacity
as the Chief of the Bureau of Automotive Repair, Department of Consumer Affairs, filed
Accusation No. 79/14-67 against Valley Smog Shop; Kirk Robert Simmons (Respondent) before

the Director of Consumer Affairs. (Accusation attached as Exhibit A.)
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Automotive Repair Dealer Registration

2. Onorabout August 1, 2011, the Bureau of Automotive Repair issued Automotive
Repair Dealer Registration Number ARD 266110 to Valley Smog Shop; Kirk Robert Simmons
(Respondent). The Automotive Repair Dealer Registration was due to expire on August 31,
2014, however, it expired on June 23, 2013 due to Family Code section 17520.

Smog Check Test Only Station License

3. Onorabout August 26, 2011, the Bureau of Automotive Repair issued Smog Check
Test Only Station License Number TC 266110 to Valley Smog Shop; Kirk Robert Simmons
(Respondent). The Smog Check Test Only Station License was due to expire on August 31,
2013, however, it expired on June 23, 2013 due to Family Code section 17520.

Smog Check Technician Licenses

4. Inoraround 2001, Advanced Emission Specialist (EA) Technician License No.
143329 was issued to Kirk Robert Simmons. The Advanced Emission Specialist Technician
License was due to expire on November 30, 2012, however, it was cancelled on October 22,
2012. Pursuant to California Code of Regulations, title 16, section 3340.28, subdivision (e)',
Kirk Robert Simmons’ technician license was renewed pursuant to his election as Smog Check
Inspector (EQ) License No. 143329 and Smog Check Repair Technician (EI) License No.
143329, effective October 22, 2012. The Smog Check Inspector (EO) License and Smog Check
Repair Technician (EI) License were due to expire on November 30, 2014, however, they expired
on June 23, 2013 due to Family Code Section 17520,

5. Onorabout December 18, 2013, Respondent was served by Certified and First Class
Mail copies of the Accusation No. 79/14-67, Statement to Respondent, Notice of Defense,
Request for Discovery, and Discovery Statutes (Government Code sections 11507.5, 11507.6,

and 11507.7) at Respondent's addresses of record which, pursuant to Business and Professions

' Effective August 1, 2012, an Amendment to Sections 3340.28, 3340.29, and 3340.30 of
Atrticle 2, Chapter 1, Division 33, Title 16, CCR implemented a License restructure of Smog
Check Technician (EA/EB) license types to Smog Check Inspector (EQ) license and Smog Check
Repair Technician (EI) license.
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Code section 136, are required to be reported and maintained with the Burecau. Respondent's

addresses of record were and are:

2106 E. California
Bakersfield, CA 93307.

and

P.O.Box 71055
Bakersfield, CA 93387.

6.  Onor about January 17, 2014, Respondent was served by Certified and First Class
Mail copies of the Accusation No. 79/14-67, Statement to Respondent, Notice of Defense,
Request for Discovery, and Discovery Statutes (Government Code sections 11507.5, 11507.6,

and 11507.7) at the following additional address on file for Respondent:

5333 White Lane
Bakersfield, CA 93309.

7. Service of the Accusation was effective as a matter of law under the provisions of
Government Code section 11505, subdivision (¢) and/or Business & Professions Code section
124.

3. On or about December 27, 2013, the documents served on Respondent at his
addresses of record were returned by the U.S. Postal Service marked “Return to Sender” and
“Unclaimed.” The addresses on the documents were the same as the addresses on file with the
Bureau. On or about January 29, 2014, the documents served on Respondent at his additional
address were returned by the U.S. Postal service marked “Address Unknown.” Respondent failed
to maintain an updated address with the Burcau and the Bureau has made attempts to serve the
Respondent at the addresses on file. Respondent has not made himself available for service and
therefore, has not availed himself of his right to file a notice of defense and appear at hearing.

9.  Government Code section 11506 states, in pertinent part:

(¢) The respondent shall be entitled to a hearing on the merits if the respondent
files a notice of defense, and the notice shall be deemed a specific denial of all parts
of the accusation not expressly admitted. Failure to file a notice of defense shall
constitute a waiver of respondent's right to a hearing, but the agency in its discretion
may nevertheless grant a hearing.

DEFAULT DECISION AND ORDER
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10. Respondent failed to file a Notice of Defense within 15 days after service upon him
of the Accusation, and therefore waived his right to a hearing on the merits of Accusation No.

79/14-67.

11. California Government Code section 11520 states, in pertinent part:

(a) If the respondent either fails to file a notice of defense or to appear at the
hearing, the agency may take action based upon the respondent’s express admissions
or upon other evidence and affidavits may be used as evidence without any notice to
respondent.

12.  Pursuant to its authority under Government Code section 11520, the Director after
having reviewed the proofs of service dated December 18, 2013, and January 17, 2014, both
signed by Lisa M. Robinson, (and return envelopes) finds Respondent is in default. The Director
will take action without further hearing and, based on Accusation, No. 79/14-67, proofs of service
and on the Affidavit of Bureau Representative James Smith, finds that the allegations in the
Accusation are true.

13.  Taking official notice of its own internal records, pursuant to Business and
Professions Code section 125.3, it is hereby determined that the reasonable costs for Investigation
and Enforcement is $3,757.50 as of February 3, 2014.

DETERMINATION OF ISSUES

1.  Based on the foregoing findings of fact, Respondent Valley Smog Shop; Kirk Robert
Simmons has subjected his Automotive Repair Dealer Registration No. ARD 266110, Smog
Check Test Only Station License No. TC 266110, Smog Check Inspector License No. EO
143329, and Smog Check Repair Technician License No. EI 143329 to discipline.

2. The agency has jurisdiction to adjudicate this case by default.

3. The Director of Consumer Affairs is authorized to revoke Respondent's Automotive
Repair Dealer Registration, Smog Check Test Only Station License, Smog Check Inspector
License, and Smog Check Repair Technician License, based upon the following violations
alleged in the Accusation which are supported by the evidence contained in the affidavit of

Bureau Representative James Smith in this case:

DEFAULT DECISION AND ORDER
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a.  Business and Professions Code section 9884.7, subdivision (a)(1) for misleading
statements.

b.  Business and Professions Code section 9884.7, subdivision (a)(4) for fraud.

C. Health and Safety Code section 44072.2, subdivision (a) for violations of the motor
vehicle inspection program.

d.  Health and Safety Code section 44072.2, subdivision (¢) for violations of regulations
pursuant to the motor vehicle inspection program.

e. Health and Safety Code section 4472.2, subdivision (d) for dishonesty, fraud, or
deceit.

ORDER

IT IS SO ORDERED that Automotive Repair Dealer Registration No. ARD 266110,
heretofore issued to Respondent Valley Smog Shop; Kirk Robert Simmons, is revoked.

IT IS ALSO ORDERED that Smog Check Test Only Station License No. TC 266110,
heretofore issued to Respondent Valley Smog Shop; Kirk Robert Simmons, is revoked.

IT IS FURTHER ORDERED that Smog Check Inspector License No. EQ 143329,
heretofore issued to Respondent Kirk Robert Simmons, is revoked.

IT IS FURTHER ORDERED that Smog Check repair Technician License No. EI 143329,
heretofore issued to Respondent Kirk Robert Simmons, is revoked.
/1
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Pursuant to Government Code section 11520, subdivision (¢), Respondent may serve a
written motion requesting that the Decision be vacated and stating the grounds relied on within
seven (7) days after service of the Decision on Respondent. The motion should be sent to the
Bureau of Automotive Repair, ATTN: William D. Thomas, 10949 North Mather Blvd., Rancho
Cordova, CA 95670 The agency in its discretion may vacate the Decision and grant a hearing on
a showing of good cause, as defined in the statute.

This Decision shall become effective on MMMJ / /', J’O/']L

Itisso ORDERED __ rep 14 79018

DOKNALD”CHANG
Assistant Chie ounsel

Department of Consumer Affairs

51449476.DOC
DOJ Matter ID:[L.A20] 3509929

Attachment:
Exhibit A: Accusation
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KAMALA D. HARRIS

Attorney General of California

GREGORY J. SALUTE

Supervising Deputy Attomey General

M. TRAVIS PEERY -

Deputy Attomey General

State Bar No. 261887
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-0962
Facsimile: (213) 897-2804

Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

VALLEY SMOG SHOP;

KIRK ROBERT SIMIV[ONS OWNER
2106 E. California :

Bakersfield, CA 93307

Auntomotive Repair Dealer Registration No.

ARD 266110

Smog Check Test Only Station License No.

TC 266110

KIRK ROBERT SIMMONS
P.0, Box 71055
Bakerfield, CA 93387

Smog Check Inspector License EO 143329
Smog Check Repair Technician License
EI143329 (Formerly Advanced Emission
Specialist Technician License No.
EA143329)

Respondent.

Complainant alleges: -

CaseNo.' 74//4’ (07

ACCUSATION
{Smog Check)

PARTIES

1. Patrick Dorais (Complainant) brings this Accusation solely in his official capacity as

the Chief of the Bureau of Automotive Repair, .Depértment of Consumer Affairs.

2817/
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Automotive Repair Dealer Registration

2. Onor about August 1, 2011, the Bureau of Automotive Repair issued Automotive
Repair Dealer Registration Number ARD 266110 to Valley Smog Shop; Kirk Robert Simmons
(Respondent). The Automotive Repair Dealer Registration was in full force and effect at all times
relevant to the charges brought herein and will expire on August 31, 2014, unless renewed.

Smog Check Test Only Station License

3. Onorabout August 26, 2011, the Bureau of Automotive Repair issued Smog Check
Test Only Station License Number TC 266110 to Valley Smog Shop; Kirk Robert Simmons |
(Respondent). The Smog Check Tést Only Station License was in full force and effect at all times
relevant to the éhargesrbrought herein and will expire on August 31, 2014, unless reﬁewed.

Smog Check Technician Licenses

4. Inoraround 2001, Advanced Emission Specialist (EA) Technician License No.
143329 was issued to Kirk Robert Simmons. The Advanced Emission Specialis;f Technician
License was due to expire on November 30, 2_012, however, it was cancelled on October 22,
2012. Pursuant to California Code of Regulations, title 16, section 3340.28, subdivision @),
Kirk Robert Simmons’ teéhnician license was renewed pursuant to his election as Smog Check
Inspector (EO) License No. 143329 and Smog Check Repair Technician (EI) License No. 143329,
effective October 22; 2012. The Smo g Check Inspector (EQ) License and Smog Check Repéir
Technician (EI) License were due to expire on November 30, 2014, however, they were cancelled
on June 23, 2013 due to Family Code Section 17520.

| JURISDICTION

5. Business and Professions Code (“Code”) section 9884.7 provides that the Director
may revoke an automotive repair dealer registration. .
6.  Code section 9884.13 provides, in pertinent part: that the expiration of a valid

registration shall not deprive the Director of jurisdiction to prdceed with a disciplinary proceeding

! Effective August 1, 2012, an Amendment to Sections 3340.28, 3340.29, and 3340.30 of
Article 2, Chapter 1, Division 33, Title 16, CCR implemented a License restructure of Smog
Check Technician (EAfEB) license types to Smo g Check Inspector (EO) license and Smog Check
Repair Techmc1an (EI) license.

2 Accusation
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against an automotive repair dealer or to render a decision temporarily or permanently
invalidating (suspending or revoking) a registration.

7. Section 44602 of the Health and Safety Code provides, in pertinent part, that the
Director has all the powers and authority granted under the Automotive Repair Act for enforcing
the Motor Vehicle Inspection Program.

8. | California Code of Regulations, title 16, section 3340.28, subdivision (e), states that
[u]pon renewal of an unexpired Basic Area Technician license or an Advanced Emission
Specialist Technician license issued pﬁor to the effective date of this regulation, the licensee may
apply to renew as a Smog Check Inspector, Smog Check Repair Technician, or both.

STATUTORY PROVISIONS

9. Code section 9884.7 states, in pertinent part:

(a) The director, where the automotive repair dealer cannot show there
was a bona fide error, may refuse to validate, or may invalidate temporarily or
permanently, the registration of an autemotive repair dealer for any of the following
acts or omissions related to the conduct of the business of the automotive repair
dealer, which are done by the automotive repair dealer or any automotive technician,

. employee, partner, officer, or member of the automotive repair dealer.

(1) Making or authorizing in any manner or by any means whatever any
statement written or oral which is untrue or misleading, and which is known, or which
by the exercise of reasonable care should be known, to be untrue or misleading.

(4) Any other conduct which constitutes fraud.

(6) Failure in any material respect to comply with provisions of this
chapter or regulations adopted pursuant to it.

(b) Except as provided for in subdivision (c), if an automotive repair

dealer operates more than one place of business in this state, the director pursuant to

subdivision (&) shall only invalidate temporarily or permanently the registration of the

specific place of business which has violated any of the provisions of this chapter.

This violation, or action by the director, shall not affect in any manner the right of the

automotive repair dealer to operate his or her other places of business.

(c) Notwithstanding'subdivision (b), the director may invalidate temporarily or
permanently, the registration for all places of business operated in this state by an automotive
repair dealer upon a finding that the automotive repair dealer has, or is, engaged in a course of
repeated and willful violations of this chapter, or regulations adopted pursuant to it.

Iy
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10. Code section 9884.9 states, in pertinent part:

(a) The automotive repair dealer shall give to the customer a written
estimated price for labor and parts necessary for a specific job. No work shall be done
and no charges shall accrue before authorization to proceed is obtained from the
customer. No charge shall be made for work done or parts supplied in excess of the
estimated price without the oral or written consent of the customer that shall be
obtained at some time after it is determined that the estimated price is insufficient and
before the work not estimated is done or the parts not estimated are supplied. Written
consent or authorization for an increase in the original estimated price may be
provided by electronic mail or facsimile transmission from the customer. The bureau
may specify in regulation the procedures to be followed by an automotive repair dealer
when an authorization or consent for an increase in the original estimated price is
provided by electronic mail or facsimile transmission. If that consent is oral, the dealer
shall make a notation on the work order of the date, time, name of person authorizing
the additional repairs and telephone number called, if any, together with a
specification of the additional parts and labor and the total additional cost.

11. Code section 118, subdivision (b} states: The suspension, expiration, or
forfeiture by operation of lJaw of a license issued by a board in the department, or its
suspension, forfeiture, or cancellation by order of the board or by order of a court of
law, or its surrender without the written consent of the board, shall not, during any
period in which it may be renewed, restored, reissued, or reinstated, deprive the board
of its authority to institute or continue a disciplinary proceeding against the licensee
upon any ground provided by law or to enter an order suspending or revoking the
license or otherwise taking disciplinary action against the licensee on any such
ground. : :

12. Code section 477 provides, in pertinent part, that "Board" includes "bureau,"
"commission," "committee," "department,” "division," "examining committee,"
"program," and “agency." "License" includes certificate, registration or other means
to engage in a business or profession regulated by the Code.

13.  Section 44072.2 of the Health and Safety Code states, in pertinent part:

The director may suspend, revoke, or take other disciplinary action against a license
as provided in this article if the licensee, or any partner, officer, or director thereof,
does any of the following: :

(a) Violates any section of this chapter [the Motor Vehicle Inspection
Program (Health and Safety Code, 44000, et seq.)] and the regulations adopted
pursuant to it, which related to the licensed activities.

o {c) Violates any of the regulations adopted by the director pursuant to
this chapter. : '

(d) Comumits any act involving dishonesty, fraud, or deceit whereby
another is injured.

14. Section 44072.6 of the Health and Safety Code provides, in pertinent part, that the
expiration or suspension of a license by operation of law, or by order or decision of the
Director of Consumer Affairs, or a court of law, or the voluntary surrender of the license
shall not deprive the Director of jurisdiction to proceed with disciplinary action.

4 Accusation
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15. Section 44072.8 of the Health and Safety Code states:
When a license has been revoked or suspended following a hearing under this article,

any additional license issued under this chapter in the name of the licensee may be
likewise revoked or suspended by the director.

REGULATORY PROVISIONS

16. California Code of Regulations (“CCR?), title 16, section 3340.24, subdivision (c),
states:

“The bureau may suspend or revoke the license of or pursue other legal action against a
licensee, if the licensee falsely or fraudulently issues or obtains a certificate of comﬁliance ora
certificate of noncompliance.”

17. CCR, title 16, section 3340.30, subdivision (a), states that a licensed smog technician
shall at all times “[i]nspect, test and repair vehicles, as applicable, in accordance with section
44012 of the Health and Safety Code, section 44035 of the Health and Safety Code, and section
3340.42 of this article.”

18. CCR, title 16, section 3340.35, subdivision (¢), states that a licensed smog check
station “shall issue a certificate of compliance or ﬁoncompliance to the OWnér or operator of any
vehicle that has been inspécted in accordance with the procedures specified in section 3340.42 of
this article and has all the required emission control equipment and devices installed and
functioning correctly.” |

19. CCR, title 16, section 3340.41, subdivision (c), provides: “No person shall enter into
the emissions inspection system any vehicle identification information or emission control system
identification data for any vehicle other than the one being tested. Nor shall any person knowingly
enter into the erﬁissions iﬁspection system any false information about the vehicle being tested.”

20. CCR, title 16, section 3340.42, sets forth speciﬂc emissions test methods and
procedures which apply to all vehicles inspected in the State of California.

21. CCR, title 16, section 3340.28, subdivision (e), states that "[ujpon renewal of an
unexpired Basic Area Technician license or an Advanced Emission Specialist Technician license
1ssued prior to the effectiye date of this regulation, the licensee may apply to renew as a Smog
Check Inspector, Smog Check Repair Technician, or both.”

5 Accusation
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COST RECOVERY

22.  Code section 125.3 provides, in pertinent part, that a Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case.

FRAUDULENT SMOG CHECK INSPECTION — OCTOBER 19, 2012

23.  On or about September 25, 2012 through October 1, 2012, Bureau Program
Representative I, Fernando Gonzalez (“Gonzalez™), inspected and documented the emission
controls on a 2008 Ford. Gonzalez removed the Catalytic Converter (“CAT”) and the Periodic
Trap Oxidizer (‘PTOX”). Gonzalez then installed a CAT delete system in place of the
CAT/PTOX, causing the vehicle to fail a legitimately performed smog inspection. The CAT
delete system Gonzalez installed replaced the originél CAT/PTOX Systerﬁ with a straight pipe.
This system is approved for off road use only. 2

24.  Onor about ‘Octobcr 19, 2012, Bureau Program Representative II, James Smith
(“Smith”), released the 2008 Ford to Christopher Petree (“Petree”) at a confidential location in
Bakersfield and instructed him to drive the vehicle to Valley Smog Shop and request a smog
inspection. Before releasing the vehicle to Petree, Smith visually verified the vehicle was missing
the CAT and the PTOX. |

25, Oﬁ or about October 19, 2012 Petree drove to Valley Smog Shop and went inside.
Petree was greeted by Respondent Simmons. Petree told Respondent Simmons that “Bobby” had
sent him. Respondent Simmons told Petree that he was swamped and requested that Petree return
in an hour. Petree retwrned épproximately twenty (20) minutes later and Repsondent Simmons
instructed Petree to pull the 2008 Ford into the smog bay. Petree told Respondent Simmons that
the 2008 Ford was missing the Catalytic Converter. Respondent Simmons finished the test and
had Petree fill out an invoice. Petree paid Respondent Simmons $300.00 in cash and Respondent
Simmons gave Petree a Vehicle Inspection Report (“VIR”) for the 2008 Ford. Petree then told
Respondent Simmons he had a 2001 Ford that needed a smog check but that 1t was not running.

Respondent Stmmons told Petree to bring 1t in and he would take care of it.

6 Accusation
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26. Onor about October 19, 2012, Petree returned the 2008 Ford to Smith at a
confidential location in Bakersfield, gave Smith the VIR from the facility, and Smith again
verified that the tampers were still in place. Smith reviewed the VIR from Valley Smog Shop and
found licensed Smog Check technician Kirk Simmons, EA 143329, issued Certificate of
Compliance No. (il for the 2008 Ford with a missing CAT/PTOX.

FIRST CAUSE FOR DISCIPLINE
(Misieading Statements)
27. Re_spondeni Simmons has subjected his registration to discipline pursuant to Business
and Professions Code (“Code™) section 9884.7, subdivision (a)(1), in that on or about October 19,
2012, Respondent Simmons made or authorized stétements which he knew or which by exercise

of reasonable care he should have known were untrue or misleading by issuing electronic

Certificate of Compliance No. () for the 2008 Ford, certifying that the vehicle was in

compliance with applicable laws and regulations when, in fact, it could not have passed the visual

portion of the smog inspection because the vehicle’s catalytic converter was missing.

SECOND CAUSE FOR DISCIPLINE
(Fraud) |
28. Respondent Simmons has subjected his registration to discipline under Code section
9884.7, subdivision (a)(4), in that on or about October 19, 2012, Respondent Simmons committed
acts which constitute fraud by issuing electronic Certificate of Compliance No. (D for the
2008 Ford without performing a bona fide inspection of f.he emission conﬁol devices and systems
on the vehicle, thereby depriving the People of the State of California of the protection afforded
by the Motor Vehicle Inspection Program.
THIRD CAUSE FOR DIS CIPLINE

(Violation of Motor Vehicle Inspection Program)
29. Respondeﬁt Simmons has subjected his station license to discipline under Health and
Safety Co'de section 44072.2, subdivision (), in that on or about October 19, 2012, Respondent

Simmons failed to comply with the following sections of that Code:

7 _ Accusation
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a.  Section 44012: Respondent Simmons failed to ensure that the emission control tests
on the 2008 Ford were performed in accordance with procedures prescribed by the department.

b.  Section 44015, subdivision (b): Respondent Simmons issued electronic Certificate
of Compliance No. () without properly testing and inspecting the vehicle to determine if
it was in compliance with section 44012 of that Code.

FOURTH CAUSE FOR DISCIPLINE

(Violations of Regulations Pursuant to the Motor Vehicle Inspection Program)

30. Respondent Simmons has subjected his station license to discipline under Health and
Safety Code section 44072.2, subdivision {c), in that on or about Octobér 19, 2012, Respondent
Simmons failed to comply with provisions of the California Code of Regulations, title 16, as

follows: |
" | a.  Section 3340.35, subdivision .(c): Respondent Simmons issued electronic Certificate

of Compliance No. () for the 2008 Ford even though the vehicle had not beeﬁ inspected

in accordance with section 3340.42 of that Code.
b.  Section 3340.42: Respondent Simmons failed to ensure that the required emission
control tests were conducted on the 2008 Ford in accordance with Bureau specifications.

FIFTH CAUSE FOR DISCIPLINE

" . (Dishonesty, Fraud or Deceit)

31. Respondent Simmons subjected his station license to discipline under Health and
Safety Code section 44072.2, subdivision (d), in that on or about October 19, 2012, Respondent
P' Simmons committed acts involving dishonesty, fraud or deceit whereby another was injured by .

issuing electronic Certificate of Compliance No. (JJJ ) for the 2008 Ford without

performing bona fide inspections of the emission control devices and systems on the vehicle,

thereby depriving the People of the State of California of the protection afforded by the Motor
Vehicle Inspection Program. |

H H
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SIXTH CAUSE FOR DISCIPLINE

(Violation of Motor Vehicle Inspection Program)

32. Respondent Simmons has subjected his technician licenses to discipline pursuant to
Health and Safety Code section 44072.2, subdivision (a), in that on or about October 19, 2012,
Respondent Simmons failed to comply with the following sections of that code:

a.  Section 44012 Respondent Simmons failed to perform the required emission control
tests on the 2008 Ford in accordance with the procedures prescribed by the department.

b.  Section 44032: Respondent Simmons failed to perform tests of the emission control
devices and systems on the 2008 Ford F in accordance with section 44012 of that Code.

SEVENTH CAUSE FOR DISCIPLINE

(Violations of Regulations Pursuant to the Motor Vehicle Inspection Program)
~33.  Respondent Simmons has subjected his technician licenses to discipline pursuant to
Health and Safety Code section 44072.2, subdivision (¢), in that on or about chtober 19,2012, he
failed to comply with provisions of the California Code of Regulaﬁoﬂs, title 16, as follows:

a.  Section 3340.30, subdivision (a): Respondent Simmons failed to inspect and test the
2008 Ford in accordance with Health and Safety Code sections 44012 and 44035, and the
California Code of Regulations, title 16, section 3340.42.

b, Section 3340.41, subdivision (¢): Respondent Simmons entered false information
into the Emission Inspection System (“EIS”) for the 2008 Ford by entering “Pass” for the visual
portion of the smog inspection when, in fact, the vehicle could not pass the visual portion of the -
inspection because the vehicle’s catalytic converter was missing. |

c.  Section 3340.42: Respondent Simmons failed to conduct the required smog tests and
inspections on the 2008 Ford in accordance with the Bureau’s specifications. |

EIGHTH CAUSE FOR DISCIPLINE
(Dishonesty, Fraud or Deceit)

34. Respondent Simmons has subjected his technician licenses to discipline pursuant to

Health and Safety Code section 44072.2, subdivision (d), in that on or about October 19, 2Q 12,

Respondent Simmons committed acts involving dishonesty, fraud or deceit whereby another was

9 ‘ Accusation
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injured by issuing electronic Certificate of Compliance No. (i for the 2008 Ford without
performing bona fide inspections of the emission control devices and systems on the vehicle,
thereby depriving the People of the State of California of the protection afforded by the Motor
Vehicle Inspection Program.

UNDERCOVER OPERATION — NOVEMBER 6 THROUGH NOVEMBER 27, 2012

3s, 01; or about November 1, 2012, through December 6, 2012, the Burean’s 2001 Ford
was in secure storage in the Bureau’s Bakersfield Forensic Documentation Laboratory.

36. Onorabout Nov‘ember 6, 2012, Bureau Program Representative II James Smith
(“Smith™) gave Christopher Petree (“Petree”) fictitious registration docu:ﬁents for the 2001 Ford
and instructed him to go to Valley Smog Shop and request an illegal smog inépection on the 2001
Ford. | |

37.  On or about November 6, 2012, Petree walked into Valley Smog Shop and told
Respondent Simmonshe had the paperwork for the 2001 Ford. Respondent Simmons asked
Petree who sent him and Petree replied that he was there before in the 2008 Ford. Petree paid
Respondent Simmons $260.00 and Respondent Simmons told Petree to allow him a couple of
days. _

38. From on or about November 6, 2012 through November 20, 2012, Smith monitored
the Bureau’s Vehicle Information Database (“VID™) and confirmed the 2001 Ford had not been
certified.

39. On or about November 20, 2012, Petree returned to Valley Smog Shop and asked
Respondent Simmons when the certificate for the 2001 Ford would be ready. Respondent
Simmons said it would be ready the following Friday.

40. On or about November 27, 2012, Respondent Simmons told Petree by telephone that

the certificate for the 2001 Ford would be ready by 3:00 p.m. that day. Petree then went to Valley

Smog Shop to retrieve the Vehicle Inspection Report (“VIR”) from Respondent Simmons. Upon
Petree’s arrival, Respondent Simmons asked him if the vehicle had failed in September to which
Petree responded that it did. Respondent Simmons then handed Petree the VIR and Petree left the

facility. Petree then met with Smith and gave him the VIR for the 2001 Ford.
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41, On or about November 27, 2012, Smith reviewed the VIR from Valley Smog Shop
and found technician Kirk Simumons, EO 143329, issued Certificate of Compliance No.
G o (1c 2001 Ford. Smith later accessed the Bureau’s data system and printed 2 BAR-
97 Test Detail for the 2001 Ford which showed that the smog inspe_ction started on November 27,
2012 at 14:32 hours by Technician EO 143329 (Respondent Simmons) at Valley Smog Shop and
ended on November 27, 2012 at 14:37 hours. During this time, however, the 2001 Ford remained
in secure storage at the Bakersfield Forensic Documentation Laboratory in the custody of Program
Representative I Larry Leask. In fact, Respondent Simmons performed the smog inspection
using the clean piping method” by using the tail pipe emissions of a vehicle other than the vehicle
being certified in order to issue the electronic certificate of compliance.

42. Onor about November 27, 2012, a video surveillance operation was conducted at
Valley Smog Shop which showed Respondent Simmons was present at the time the illegal
certificate was issued on the 2001 Ford using the clean-pipe method. |

NINTH CAUSE FOR DISCIPLINE
(Misleading Statements) -

43. Respondent Simmons has subjected his registration to discipline pursuant to Code
section 9884.7, subdivision (a)(1), in that on or about November 27, 2012, he made statements
which he knew or which by exercise of reasonable care he should have known weré untrue or
misleading when he issued electronic Certificate of Compliance No. () for the 2001
Ford, certifying that the vehicle was in complliance with applicable laws and regulations when, in
fact, it had been clean piped. |
Iy
i
1
iy

* “Clean piping” is sampling the (clean) tailpipe emissions and/or the RPM readings of
another vehicle for the purpose of illegally issuing smog certifications to vehicles that are not in
compliance or are not present in the smog check area during the time of the certification.
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TENTH CAUSE FOR DISCIPLINE
{Fraud)

44. Respondent Simmons has subjected his registration to discipline pursuant to Code

section 9884.7, subdivision (a){4), in that on or about November 27, 2012, Respondent Simmons
committed acts which constitute fraud by issuing electronic Certificate of Compliance No.
G :o: e 2001 Ford without performing a bona fide insliection of the emission control
devices and systems on the vehicle, thereby depriving the People of the State of California of the
protection afforded by the Motor Vehicle Inspection Program.

ELEVENTH CAUSE FOR DISCIPLINE

(Violation of the Motor Vehicle Inspection Program)

45. Respondent Simmons has subjected his station license to discipline pursuant to
Health and Safety Code section 44072.2, subdivision (a), in tﬁat on or about November 27, 2012,
Respondent failed to comply with the following sections of that Code:

a. Section 44012, subdivision (a). Respondent Simmons failed to determine that all
emission control devices and systems required by law were installed and functioning correctly in
accordance with test procedures. | |

b.  Section 44012, subdivision (f): Respondent Simmons failed to perform emission
control tests on the 2001 Ford in accordance with procedures prescribed by the department.

c.  Section 44015, subdivision (b): Respondent Simmons issued electronic Certificate
of Compliance No. (S to the 2001 Ford without properly testing and inspecting the
vehicle to determine if it was in compliance with section 44012 of that Code.

d.  Section 44059: Respondent Simmons willfully made false entries for electronic
Certificate of Compliance No. (I issued to the 2001 Ford by certifying that the vehicle
had been inspected as required when, in fact, it had not. |
/1 /‘
vy
i
vy
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TWELFTH CAUSE FOR DISCIPLINE

(Violations of Regulations Pursuant to the Motor Vehicle Inspection Program)

46. Respondent Simmons has subjected his station license to discipline pursuant to
Health and Safety Code section 44072.2, subdivision (c), in that on or about November 27, 2012,
Respondent Simmons failed to comply with provisions of the California Code of Regulations,
title 16, as follows: |

a.  Section 3340.24, subdivision (c): Respondent Simmmons falsely or fraudulently
issued electronic Certificate of Compliance No. (i to the 2001 Ford without performing
a bona fide inspection of the emission control devices and systems on the vehicle as required by
Health and Safety Code section 44012,

b. Secﬁon 3340.35, subdivision (c): Respondent Simmons issued electronic Certificate
of Compliance No. (i to the 2001 -Ford even though the vehicle had not been inspected
in accordance with section 3340.42 of that Code. |

c.  Section 3340.42: Respondent Simmons failed to conduct the required smog tests and
inspections on the 2001 Ford in accordance with the Bureau’s specifications.

THIRTEENTH CAUSE FOR DISCIPLINE

(Dishonesty, Frand or Deceit}

47. Respondent Simmons subjected his station license to discipline pursuant to Health
and Safety Code Seétion 44072.2, subdivision (d), in that on or about November 27, 2012,
Respondent Simmons committed acts involving dishonesty, fraud or deceit whereby another was
injured by issuing electronic Certificate of Compliance No. (Sl to the 2001 Ford without |
performing a bona fide inspection of the ¢mission control devices and systems on the vehicle,
thereby depriving the People of the State of Califomia of the protection afforded by the Motor
Vehicle Inspection -Program.

 FOURTEENTH CAUSE FOR DISCIPLINE

(Violations of the Motor Vehicle Inspection Program)
48. Respondent Simmons has subjected his technician licenses to discipline pursuant to

Health and Safety Code section 44072.2, subdivision (&), in that on or about November 27, 2012,
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he failed to comply With the following sections of that Code:

a.  Section 44012, subdivision (a): Respondent Simmons failed to determine that all
emission control devices and systems required by law were ihstalled and ftmctioniﬁg correctly in
accordance with test procedures.

b.  Section 44012, subdivision (f): Respondent Simmons failed to perform emission
control tests on the 2001 Ford in accordance with procedures prescribed by the department.

c.  Section 44032: Respondent Simmons failed to perform tests of the emission control
devices and systems on the 2001 Ford in accordance with section 44012 of that Code, in that the
vehicle had been clean piped.

d.  Section 44059: Respondent Simmons willfully made false entries for electronic
Certificate of Compliance No. (il issued for the 2001 Ford by certifying that the vehicle
had been inspected as required when, in fact, it had not,

FIFTEENTH CAUSE FOR DISCIPLINE

{Violations of Regulations Pursuant to the Motor Vehicle Inspection Program)

49. Respondent Simmons has subjected his technician licenses to discipline pursuant to
Health and S;'tfety Code section 44072.2, subdivision (c), in that on or about November 27, 2012,
he failed to complv with provisions of the California Code of Regulations, title 16, as follows:

a.  Section 3340.24, subdivision (c¢): Respondent Simmons falsely or fraudulently
issued electronic Certificate of Compliance No. (I for the 2001 Ford without performing
a bona fide inspection of the emission control devices and systems on the vehicle as required by
Health and Safety Code section 44012, : |

b.  Section 3340.30, subdivision (a): Réspondent Simmons failed to inspect and test the
2001 Ford in accordance with Health and Safety Code section 44012,

c.  Section 3340.41, subdivision {c): Respondent Simmons ¢ntered false information
into the Emission Inspection System for the 2001 Ford by entering vehicle emission control
information for a vehicle other than the vehicle being certified.

d.  Section 3340.42: Respondent Simmons failed to conduct the required smog tests and

inspections on the 2001 Ford in accordance with the Bureau’s specifications.
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SIXTEENTH CAUSE FOR DISCIPLINE

(Dishonesty, Fraud or Deceit)

50. Respondent Simmons has subjected his technician licenses to discipline pursuant to
Health and Safety Code section 44072.2, subdivision (d), in that on or about November 27, 2012,
Respondent Simmohs committed acts involving dishonesty, fraud or deceit whereby another was
injured by issuing electronic Certificate of Compliance No. (I for the 2001 Ford without
performing a bona fide inspection of the emission control devices and systems on the vehicle,
thereby depriving the People of the State of California of the protection afforded by the Motor
Vehicle Inspection Program.

DISCIPLINE CONSIDERATIONS

51. To determine the degree of discipline, if any, to be imposed on Respondent,
Complainant alleges that on or about August 30, 2001, in a prior action, the Bureau of
Automotive Repair issued Citation Number M02-0098 to Reé.pondent and ordered him to
complete an 8-hour training course. The training was completed on October 12, 2001. That
Citation is now final and is incorporated by reference as if fully set forth.

52. To determine the degree of discipline, if any, to be imposed on Respondent,
Complainant alleges that on or about July 8, 2008, in a prior action, the Bureau of Automotive
Repair issued Citation Number M09-010 to Respondent and ordered him to complete an 8-hour
training course. The training was completed on August 27, 2008. That Citation is now final and
1s incorporated by referencéfas if fully set forth.

| OTHER MATTERS

53. Under Code section 9884.7, subdivision (c), the director may invalidate temporarily
or permanently or refuse to validate, the registrations for all places of business operated in this
state by Kirk Robert Simmons, upon a finding that he has, or is, engaged in a course of repeated

and willful violations of the laws and regulations pertaining to an automotive repair dealer.

L1

i
iy
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54.  Under Health and Safety Code section 44072.8, if Smog Check Test Only Station
License Number TC 266110, issued to Kirk Robert Simmons doing business as Valley Smog
Shop, is revoked or suspended, any additional license issued under this chapter in the name of
said licensee may be likewise revoked or suspended by the director.

55. Under Health and Safety Code section 44072.8, if Respondent Simmons’ technician
license(s), EO 143329 and/or EI 143329, (previously EA 143329} is/are revoked or suspeﬁded,
any additional license issued under this chapter in the name of said licensee may be likewise
revoked or suspended by the director.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Director of Consumer Affairs issue a decision:

I. Revoldng or suspendjﬁg Automotive Repair Dealer Registration Number ARD
266110, issued to Valley Smog Shop; Kirk Robert Simmons; .

2. Revoking, suspending, or placing on probation any other automotive repair dealer
re.gistration issued in the name Kirk Robert Simmons;

3.  Revoking or suspending Smog Check Test Only Station License Number TC 266110,
issued to Valley Smog Shop; Kirk Robert Simmons;

4,  Revoking or suspending Kirk Robert Simmons’ Smog Check Inspector License EO
143329 and Smog Check Repair Technician License EI 143329 (préviously EA 143329,

5. Revoking or suspending any additional license issued under Chapter 5 of the Health
and Safety Code in the name of Kirk Robert Simmons;

6. Ordering Kirk Robert Simmons to pay the Bureau of Automotive Repair the
reasonable costs of the investigation and enforcement of this case, pursuant to Business and
Professions Code section 125.3; and
1
1
Iy
1!
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7.  Taking such other and further action as deemed necessary and proper.

DATEDQba% Lot/ 3,20/3 %‘g %M

PATRICK DORAIS

Chief

Bureau of Antomotive Repair
Department of Consumer Affairs
State of California

Complainant

LA2013506926
51408371.doc
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