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DEPARTMENT OF CONSUMER AFFAIRS 
FOR THE BUREAU OF AUTOMOTIVE REPAIR 

STATE OF CALIFORNIA 

In the Matter of the Accusation Against: 

LOSGATOSAUTOCARE 
300 Los Gatos Saratoga Road 
Los Gatos, California 95030 

Automotive Repair Dealer Registration No. 
ARD 200585 
Smog Check Station License No. RC 200585 

PHUONG XUAN NGUYEN, Owner 
a.k.a. Phuong X Nguyen 
2783 Smithers Drive 
Los Gatos, California 95148 

Smog Check Inspector (EO) License No. 
132594 
Smog Check Technician (EI) License No. 
132594, 

Respondents. 

Case No. rrq I I~ -d.? 
ACCUSATION 

23 11---------------------------~ 

24 Complainant Patrick Dorais alleges: 

25 

26 1. 

I. PARTIES 

Complainant brings this accusation solely in his official capacity as the Chief of 

27 the Bureau of Automotive Repair (Bureau), Department of Consumer Affairs. 

28 2. On July 8, 1998, the Bureau issued Automotive Repair Dealer Registration No. 
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1 ARD 200585 to respondent Los Gatos Autocare; Phuong Xuan Nguyen, a.k.a. Phuong X Nguyen, 

2 Owner. This automotive repair dealer registration was in full force and effect at all times relevant 

3 to the charges brought in this accusation and will expire on July 31,2016, unless renewed. 

4 3. On December 6, 1999, the Bureau issued Smog Check Station License No. 

5 RC 200585 to respondent Los Gatos Autocare; Phuong Xuan Nguyen, a.k.a. Phuong X Nguyen, 

6 Owner. This smog check station license was in full force and effect at all times relevant to the 

7 charges brought in this accusation and will expire on July 31, 2016, unless renewed. 

8 4. In 2003, the Bureau issued Advanced Emission Specialist (EA) Technician 

9 License No. 132594 to respondent Phuong Xuan Nguyen, a.k.a. Phuong X Nguyen. This 

10 advanced emission specialist technician license was cancelled on April 25, 2013, and renewed as 

11 Smog Check Inspector (EO) License No. 132594 and Smog Check Repair Technician (EI) 

12 License No. 132594. 1 This smog check inspector (EO) license and smog check repair (EI) 

13 license were in full force and effect at all times relevant to the charges brought in this accusation 

14 and will expire on July 31,2017, unless renewed. 

15 

16 5. 

II. JURISDICTION 

This accusation is brought before the Director of Consumer Affairs (Director) for 

17 the Bureau under the authority of the following laws. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

6. Business and Professions Code section 118, subdivision (b), states: 

"The suspension, expiration, or forfeiture by operation of law of a license issued by a 

board in the department, or its suspension, forfeiture, or cancellation by order of the board or by 

order of a court of law, or its surrender without the written consent of the board, shall not, during 

any period in which it may be renewed, restored, reissued, or reinstated, deprive the board of its 

authority to institute or continue a disciplinary proceeding against the licensee upon any ground 

provided by law or to enter an order suspending or revoking the license or otherwise taking 

Effective August 1, 2012, California Code of Regulations, title 16, sections 
3340.28, 3340.29, and 3340.30 were amended to restructure advanced emission specialist (EA) 
licenses as smog check inspector (EO) and smog check repair technician (EI) licenses. A 
advanced emission specialist (EA) license issued prior to August 1, 2012, could be renewed as a 
smog check inspector (EO) license, smog check technician (EI) license, or both. (Cal. Code 
Regs., tit. 16, § 3340.28, subd. (e).) 
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1 disciplinary action against the licensee on any such ground." 

2 7. Business and Professions Code section 9882, subdivision (a), states in part: 

3 "There is in the Department of Consumer Affairs a Bureau of Automotive Repair under 

4 the supervision and control of the director. The duty of enforcing and administering this chapter 

5 is vested in the chief who is responsible to the director. The director may adopt and enforce those 

6 rules and regulations that he or she determines are reasonably necessary to carry out the purposes 

7 of this chapter and declaring the policy of the bureau, including a system for the issuance of 

8 citations for violations of this chapter as specified in Section 125.9." 

9 8. Business and Professions Code section 9884.13 states: 

10 'The expiration of a valid registration shall not deprive the director or chief of jurisdiction 

11 to proceed with any investigation or disciplinary proceeding against an automotive repair dealer 

12 or to render a decision invalidating a registration temporarily or permanently." 

13 9. Business and Professions Code section 9884.22, subdivision (a), states: 

14 "Notwithstanding any other provision oflaw, the director may revoke, suspend, or deny at 

15 any time any registration required by this article on any of the grounds for disciplinary action 

16 provided in this article. The proceedings under this article shall be conducted in accordance with 

17 Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government 

18 Code, and the director shall have all the powers granted therein." 

19 10. Business and Professions Code section 9889.1 states: 

20 "Any license issued pursuant to Articles 5 and 6, may be suspended or revoked by the 

21 director. The director may refuse to issue a license to any applicant for the reasons set forth in 

22 Section 9889.2. The proceedings under this article shall be conducted in accordance with Chapter 

23 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code, 

24 and the director shall have all the powers granted therein." 

25 11. Health and Safety Code section 44072 states: 

26 "Any license issued under this chapter and the regulations adopted pursuant to it may be 

27 suspended or revoked by the director. The director may refuse to issue a license to any applicant 

28 for the reasons set forth in Section 44072.1. The proceedings under this article shall be conducted 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

in accordance with Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 

of the Government Code, and the director shall have all the powers granted therein." 

12. Health and Safety Code section 44072.6 states: 

"The expiration or suspension of a license by operation of law or by order or decision of 

the director or a court of law, or the voluntary surrender of a license by a licensee shall not 

deprive the director of jurisdiction to proceed with any investigation of, or action or disciplinary 

proceedings against, the licensee, or to render a decision suspending or revoking the license." 

III. STATUTORY AND REGULATORY PROVISIONS 

13. Business and Professions Code section 9884.7, subdivision (a), states in part: 

10 "The director, where the automotive repair dealer cannot show there was a bona fide error, 

11 may deny, suspend, revoke, or place on probation the registration of an automotive repair dealer 

12 for any of the following acts or omissions related to the conduct of the business of the automotive 

13 repair dealer, which are done by the automotive repair dealer or any automotive technician, 

14 employee, partner, officer, or member of the automotive repair dealer. 

15 "(I) Making or authorizing in any manner or by any means whatever any statement 

16 written or oral which is untrue or misleading, and which is known, or which by the exercise of 

17 reasonable care should be known, to be untrue or misleading. 

18 

19 "(3) Failing or refusing to give to a customer a copy of any document requiring his or her 

20 signature, as soon as the customer signs the document. 

21 "( 4) Any other conduct that constitutes fraud. 

22 

23 "(6) Failure in any material respect to comply with the provisions of this chapter or 

24 regulations adopted pursuant to it." 

25 14. Business and Professions Code section 9884.9, subdivision (a), states in part: 

26 "The automotive repair dealer shall give to the customer a written estimated price for 

27 labor and parts necessary for a specific job. No work shall be done and no charges shall accrue 

28 before authorization to proceed is obtained from the customer." 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

15. Business and Professions Code section 17200 states: 

"As used in this chapter, unfair competition shall mean and include any unlawful, unfair 

or fraudulent business act or practice and unfair, deceptive, untrue or misleading advertising and 

any act prohibited by Chapter 1 (commencing with Section 17500) of Part 3 of Division 7 of the 

Business and Professions Code." 

16. Business and Professions Code section 17204 states: 

"Actions for relief pursuant to this chapter shall be prosecuted exclusively in a court of 

competent jurisdiction by the Attorney General or a district attorney or by a county counsel 

authorized by agreement with the district attorney in actions involving violation of a county 

ordinance, or by a city attorney of a city having a population in excess of 750,000, or by a city 

attorney in a city and county or, with the consent of the district attorney, by a city prosecutor in a 

city having a full-time city prosecutor in the name of the people of the State of California upon 

their own complaint or upon the complaint of a board, officer, person, corporation, or association, 

or by a person who has suffered injury in fact and has lost money or property as a result of the 

unfair competition." 

17. Business and Professions Code section 17206, subdivision (a), states in part: 

"Any person who engages, has engaged, or proposes to engage in unfair competition shall 

be liable for a civil penalty not to exceed two thousand five hundred dollars ($2,500) for each 

violation." 

18. Health and Safety Code section 44012 states in part: 

"The test at the smog check stations shall be performed in accordance with procedures 

prescribed by the department and may require loaded mode dynamometer testing in enhanced 

areas, two-speed idle testing, testing utilizing a vehicle's on board diagnostic system, or other 

appropriate test procedures as determined by the department in consultation with the state board .. 

The department shall ensure, as appropriate to the test method, the following: 

"(f) A visual or functional check is made of emission control devices specified by the 

department, including the catalytic converter in those instances in which the department 
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1 determines it to be necessary to meet the findings of Section 44001. The visual or functional 

2 check shall be performed in accordance with procedures prescribed by the department." 

3 19. Health and Safety Code section 44032 states: 

4 "No person shall perform, for compensation, tests or repairs of emission control devices or 

5 systems of motor vehicles required by this chapter unless the person performing the test or repair 

6 is a qualified smog check technician and the test or repair is performed at a licensed smog check 

7 station. Qualified technicians shall perform tests of emission control devices and systems in 

8 accordance with Section 440 12." 

9 20. Health and Safety Code section 44059 states: 

10 'The willful making of any false statement or entry with regard to a material matter in any 

11 oath, affidavit, certificate of compliance or noncompliance, or application form which is required 

12 by this chapter or Chapter 20.3 (commencing with Section 9880) of Division 3 of the Business 

13 and Professions Code, constitutes perjury and is punishable as provided in the Penal Code." 

14 21. Health and Safety Code section 44072.2 states in part: 

15 "The director may suspend, revoke, or take other disciplinary action against a license as 

16 provided in this article if the licensee, or any partner, officer, or director thereof, does any of the 

17 following: 

18 "(a) Violates any section of this chapter and the regulations adopted pursuant to it, which 

19 related to the licensed activities." 

20 22. California Code of Regulations, title 16, section 3340.30, states in part: 

21 "A licensed smog check inspector and/or repair technician shall comply with the 

22 following requirements at all times while licensed: 

23 "(a) Inspect, test and repair vehicles, as applicable, in accordance with section 44012 of 

24 the Health and Safety Code, section 44035 of the Health and Safety Code, and section 3340.42 of 

25 this article." 

26 23. California Code of Regulations, title 16, section 3340.35, subdivision (c), states in 

27 part: 

28 "A licensed station shall issue a certificate of compliance or noncompliance to the owner 
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2 

3 

4 

5 

6 

7 

8 

9 

or operator of any vehicle that has been inspected in accordance with the procedures specified in 

section 3340.42 of this article and has all the required emission control equipment and devices 

installed and functioning correctly." 

24. California Code of Regulations, title 16, section 3340.41, subdivision (c), states: 

"No person shall enter into the emissions inspection system any vehicle identification 

information or emission control system identification data for any vehicle other than the one 

being tested. Nor shall any person knowingly enter into the emissions inspection system any 

false information about the vehicle being tested." 

25. California Code of Regulations, title 16, section 3340.42, subdivision (b), states in 

10 part: 

11 "In addition to subsection (a), all vehicles subject to the smog check program shall receive 

12 the following: 

13 "(I) A visual inspection of emission control components and systems to verify the 

14 vehicle's emission control systems are properly installed." 

15 26. California Code of Regulations, title 16, section 3340.45, states: 

16 "(a) All Smog Check inspections shall be performed in accordance with requirements and 

17 procedures prescribed in the following: 

18 "(!)Smog Check Inspection Procedures Manual, dated August 2009, which is hereby 

19 incorporated by reference. This manual shall be in effect until subparagraph (2) is implemented. 

20 "(2) Smog Check Manual, dated 2013, which is hereby incorporated by reference. This 

21 manual shall become effective on or after January I, 2013." 

22 27. California Code of Regulations, title 16, section 3353, states in part: 

23 "No work for compensation shall be commenced and no charges shall accrue without 

24 specific authorization from the customer in accordance with the following requirements: 

25 "(a) Estimate for Parts and Labor. Every dealer shall give to each customer a written 

26 estimated price for parts and labor for a specific job." 

27 

28 

28. California Code of Regulations, title 16, section 3371, states in part: 

"No dealer shall publish, utter, or make or cause to be published, uttered, or made any 
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1 false or misleading statement or advertisement which is known to be false or misleading, or 

2 which by the exercise of reasonable care should be known to be false or misleading." 

3 29. California Code of Regulations, title 16, section 3373, states: 

4 "No automotive repair dealer or individual in charge shall, in filling out an estimate, 

5 invoice, or work order, or record required to be maintained by section 3340.15(f) of this chapter, 

6 withhold therefrom or insert therein any statement or information which will cause any such 

7 document to be false or misleading, or where the tendency or effect thereby would be to mislead 

8 or deceive customers, prospective customers, or the public." 

9 

10 30. 

IV. COST RECOVERY 

Section 125.3, subdivision (a), states in part: 

11 "Except as otherwise provided by law, in any order issued in resolution of a disciplinary 

12 proceeding before any board within the department or before the Osteopathic Medical Board 

13 upon request of the entity bringing the proceedings, the administrative law judge may direct a 

14 licentiate found to have committed a violation or violations of the licensing act to pay a sum not 

15 to exceed the reasonable costs of the investigation and enforcement of the case." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

v. FACTUAL BACKGROUND 

31. From August 22 to August 29,2014, a Bureau representative modified a 2006 

Chevrolet by removing its exhaust gas recirculation (EGR) system. The Bureau's Smog Check 

Inspection Procedures Manual requires a technician to see a vehicle's EGR system before 

allowing a vehicle to pass a smog inspection. 

32. On September 26, 2014, a Bureau undercover operator drove the Chevrolet to 

respondent Los Gatos Autocare and asked for a smog inspection. The operator signed a work 

order but did not receive a copy of the estimate. 

33. After the inspection, the driver received a copy of the invoice and a vehicle 

inspection report that showed that the Chevrolet had passed the smog inspection. The report was 

signed by respondent Phuong Xuan Nguyen, a.k.a. Phuong X Nguyen (Nguyen), and indicated 

that the Chevrolet's EGR system was in place. 

Ill 
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1 

2 

3 

4 

5 34. 

VI. CAUSES FOR DISCIPLINE 

First Cause for Discipline (Los Gatos Autocare) 
Making or Authorizing Untrue or Misleading Statements 

Business and Professions Code section 9884.7, subdivision (a)(1) and (6), 
California Code of Regulations, title 16, section 3371 

The allegations of paragraphs 31-33 are realleged and incorporated by reference as 

6 if fully set forth. 

7 35. Respondent Los Gatos Autocare has subjected its ARD registration and smog 

8 check station license to discipline for publishing or making untrue or misleading statements (Bus. 

9 & Prof. Code,§ 9884.7, subd. (a)(1), (6); Cal. Code Regs., tit. 16, § 3371). Respondent Los 

10 Gatos Autocare issued a vehicle inspection report that showed that the Chevrolet had passed the 

11 smog inspection. The report was signed by respondent Nguyen and indicated that the Chevrolet's 

12 EGR system was in place. The Bureau's Smog Check Inspection Procedures Manual requires a 

13 technician to see a vehicle's EGR system before allowing a vehicle to pass a smog inspection. 

14 Second Cause for Discipline (Los Gatos Autocare) 
Failing to Give Document to Customer 

15 Business and Professions Code section 9884.7, subdivision (a)(3) 

16 36. The allegations of paragraphs 31-33 are realleged and incorporated by reference as 

17 if fully set forth. 

18 37. Respondent Los Gatos Autocare has subjected its ARD registration and smog 

19 check station license to discipline for failing to give a customer a copy of a document as soon as 

20 the customer signs the document (Bus. & Prof. Code,§ 9884.7, subd. (a)(3)). The Bureau's 

21 undercover operator signed a work order but did not receive a copy of the estimate. 

22 Third Cause for Discipline (Los Gatos Autocare) 
Fraud 

23 Business and Professions Code section 9884.7, subdivision (a)(4) 

24 38. The allegations of paragraphs 31-33 are realleged and incorporated by reference as 

25 if fully set forth. 

26 39. Respondent Los Gatos Autocare has subjected its ARD registration and smog 

27 check station license to discipline for fraud (Bus. & Prof. Code,§ 9884.7, subd. (a)(4)). 

28 Respondent Los Gatos Autocare issued a vehicle inspection report that showed that the Chevrolet 
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1 had passed the smog inspection. The report was signed by respondent Nguyen and indicated that 

2 the Chevrolet's EGR system was in place. The Bureau's Smog Check Inspection Procedures 

3 Manual requires a technician to see a vehicle's EGR system before allowing a vehicle to pass a 

4 smog inspection. 

5 Fourth Cause for Discipline (Los Gatos Autocare) 
Failing to Give Written Estimate to Customer 

6 Business and Professions Code sections 9884.7, subdivision (a)(6), 9884.9, subdivision (a); 

7 

8 40. 

California Code of Regulations, title 16, section 3353 

The allegations of paragraphs 31-33 are realleged and incorporated by reference as 

9 if fully set forth. 

10 41. Respondent Los Gatos Autocare has subjected its ARD registration and smog 

11 check station license to discipline for failing to give a customer a written estimate before working 

12 on a vehicle (Bus. & Prof. Code,§§ 9884.7, subd. (a)(6), 9884.9, subd. (a); Cal. Code Regs., tit. 

13 16, § 3340.42, subd. (b).) Respondent Nguyen did not give the Bureau's undercover operator a 

14 copy of an estimate before working on the vehicle. 

15 Fifth Cause for Discipline (Los Gatos Autocare) 
Unfair Competition 

16 Business and Professions Code sections 17204, 17206, subdivision (a) 

17 42. The allegations of paragraphs 31-33 are realleged and incorporated by reference as 

18 if fully set forth. 

19 43. Respondent Los Gatos Autocare has subjected its ARD registration and smog 

20 check station license to discipline for unfair competition as defined by Business and Professions 

21 Code section 17204 (Bus. & Prof. Code,§ 17206, subd. (a)). Respondent Los Gatos Autocare 

22 issued a vehicle inspection report that showed that the Chevrolet had passed the smog inspection. 

23 The report was signed by respondent Nguyen and indicated that the Chevrolet's EGR system was 

24 in place. The Bureau's Smog Check Inspection Procedures Manual requires a technician to see a 

25 vehicle's EGR system before allowing a vehicle to pass a smog inspection. 

26 Ill 

27 

28 
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1 Sixth Cause for Discipline (Los Gatos Autocare) 
Perjury 

Health and Safety Code sections 44059, 44072.2 2 

3 44. The allegations of paragraphs 31-33 are realleged and incorporated by reference as 

4 if fully set forth. 

5 45. Respondent Los Gatos Autocare has subjected its ARD registration and smog 

6 check station license to discipline for perjury (Health & Saf. Code, §§ 44059, 44072.2). 

7 Respondent Los Gatos Autocare issued a vehicle inspection report that showed that the Chevrolet 

8 had passed the smog inspection. The report was signed by respondent Nguyen and indicated that 

9 the Chevrolet's EGR system was in place. The Bureau's Smog Check Inspection Procedures 

10 Manual requires a technician to see a vehicle's EGR system before allowing a vehicle to pass a 

11 smog inspection. 

12 Seventh Cause for Discipline (Los Gatos Autocare) 
Entering False Information into Emission Inspection System 

13 Business and Professions Code section 9884.7, subdivision (a)(6), 
California Code of Regulations, title 16, section 3340.41, subd. {c) 

14 

15 46. The allegations of paragraphs 31-33 are realleged and incorporated by reference as 

16 if fully set forth. 

17 47. Respondent Los Gatos Autocare has subjected its ARD registration and smog 

18 check station license to discipline for entering false information into an emission inspection 

19 system (Bus. & Prof. Code,§ 9884.7, subd. (a)(6); Cal. Code Regs., tit. 16, § 3340.41, subd. (c)). 

20 Respondent Los Gatos Autocare issued a vehicle inspection report that showed that the Chevrolet 

21 had passed the smog inspection. The report was signed by respondent Nguyen and indicated that 

22 the Chevrolet's EGR system was in place. The Bureau's Smog Check Inspection Procedures 

23 Manual requires a technician to see a vehicle's EGR system before allowing a vehicle to pass a 

24 smog inspection. 

25 Ill 

26 

27 

28 
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1 

2 

3 48. 

Eighth Cause for Discipline (Los Gatos Autocare) 
Failing to Visually Inspect Emission Control Components and Systems 

Business and Professions Code section 9884.7, subdivision (a)(6), 
California Code of Regulations, title 16, section 3340.42, subd. (b) 

The allegations of paragraphs 31-33 are realleged and incorporated by reference as 

4 if fully set forth. 

5 49. Respondent Los Gatos Autocare has subjected its ARD registration and smog 

6 check station license to discipline for entering false information into an emission inspection 

7 system (Bus. & Prof. Code,§ 9884.7, subd. (a)(6); Cal. Code Regs., tit. 16, § 3340.42, subd. (b)). 

8 Respondent Los Gatos Autocare issued a vehicle inspection report that showed that the Chevrolet 

9 had passed the smog inspection. The report was signed by respondent Nguyen and indicated that 

10 the Chevrolet's EGR system was in place. The Bureau's Smog Check Inspection Procedures 

11 Manual requires a technician to see a vehicle's EGR system before allowing a vehicle to pass a 

12 smog inspection. 

13 Ninth Cause for Discipline (Los Gatos Autocare) 
Failing to Perform Smog Check in Accordance with 

14 Smog Check Inspection Procedures Manual 
Business and Professions Code section 9884.7, subdivision (a)(6), 

15 California Code of Regulations, title 16, section 3340.45 

16 50. The allegations of paragraphs 31-33 are realleged and incorporated by reference as 

17 if fully set forth. 

18 51. Respondent Los Gatos Autocare has subjected its ARD registration and smog 

19 check station license to discipline for entering false information into an emission inspection 

20 system (Bus. & Prof. Code,§ 9884.7, subd. (a)(6); Cal. Code Regs., tit. 16, § 3340.42, subd. (b)). 

21 Respondent Los Gatos Autocare issued a vehicle inspection report that showed that the Chevrolet 

22 had passed the smog inspection. The report was signed by respondent Nguyen and indicated that 

23 the Chevrolet's EGR system was in place. The Bureau's Smog Check Inspection Procedures 

24 Manual requires a technician to see a vehicle's EGR system before allowing a vehicle to pass a 

25 smog inspection. 

26 /// 

27 

28 
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1 

2 

3 

4 52. 

Tenth Cause for Discipline (Los Gatos Autocare) 
Creating False or Misleading Document 

Business and Professions Code section 9884.7, subdivision (a)(6), 
California Code of Regulations, title 16, section 3373 

The allegations of paragraphs 31-33 are realleged and incorporated by reference as 

5 if fully set forth. 

6 53. Respondent Los Gatos Autocare has subjected its ARD registration and smog 

7 check station license to discipline for entering false information into an emission inspection 

8 system (Bus. & Prof. Code, § 9884.7, subd. (a)(6); Cal. Code Regs., tit. 16, § 3373). Respondent 

9 Los Gatos Autocare issued a vehicle inspection report that showed that the Chevrolet had passed 

10 the smog inspection. The report was signed by respondent Nguyen and indicated that the 

11 Chevrolet's EGR system was in place. The Bureau's Smog Check Inspection Procedures Manual 

12 requires a technician to see a vehicle's EGR system before allowing a vehicle to pass a smog 

13 inspection. 

14 Eleventh Cause for Discipline (Nguyen) 
Failing to Perform Tests in Accord with Health and Safety Code Section 44012 

15 Business and Professions Code section 9884.7, subdivision (a)(6); 
Health and Safety Code sections 44012, 44032, and 44072.2; 

16 California Code of Regulations, title 16, section 3340.30 

17 54. The allegations of paragraphs 31-33 are realleged and incorporated by reference as 

18 if fully set forth. 

19 55. Respondent Nguyen has subjected his smog check inspector and technician 

20 licenses to discipline for failing to perform emission control device tests in accordance with 

21 Health and Safety Code section 44012 (Bus. & Prof. Code, § 9884.7, subd. (a)(6); Health & Saf. 

22 Code, §§ 44032, 44072.2; Cal. Code Regs., tit. 16, § 3340.30). Respondent Los Gatos Autocare 

23 issued a vehicle inspection report that showed that the Chevrolet had passed the smog inspection. 

24 The report was signed by respondent Nguyen and indicated that the Chevrolet's EGR system was 

25 in place. The Bureau's Smog Check Inspection Procedures Manual requires a technician to see a 

26 vehicle's EGR system before allowing a vehicle to pass a smog inspection. 

27 Ill 

28 
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1 Twelfth Cause for Discipline (Nguyen) 
}'ailing to Perform Tests in Accord with California Code of Regulations, Title 16, 

2 Section 3340.42 
Business and Professions Code section 9884.7, subdivision (a)(6); 

3 California Code of Regulations, title 16, sections 3340.30 and 3340.42 

4 56. The allegations of paragraphs 31-33 are realleged and incorporated by reference as 

5 if fully set forth. 

6 57. Respondent Celedon has subjected his smog check inspector and technician 

7 licenses to discipline for failing to perform emission control device tests in accordance with 

8 California Code of Regulations, title 16, section 3340.42 (Bus. & Prof. Code,§ 9884.7, subd. 

9 (a)(6); Cal. Code Regs., tit. 16, § 3340.30). Respondent Los Gatos Autocare issued a vehicle 

10 inspection report that showed that the Chevrolet had passed the smog inspection. The report was 

11 signed by respondent Nguyen and indicated that the Chevrolet's EGR system was in place. The 

12 Bureau's Smog Check Inspection Procedures Manual requires a technician to see a vehicle's EGR 

13 system before allowing a vehicle to pass a smog inspection. 

14 

15 58. 

VII. PRIOR CITATIONS 

To determine the degree of discipline, if any, to be imposed on respondent Los 

16 Gatos Autocare's Automotive Repair Dealer Registration No. ARD 200585 and Smog Check 

17 Station License No. RC 200585, and respondent Nguyen's Smog Check Inspector (EO) License 

18 No. 132594 and Smog Check Repair Technician (EI) License No. 132594, complainant alleges 

19 that on September 4, 2007, the Bureau issued Citation No. COS-0192 against respondent Los 

20 Gatos Autocare's Automotive Repair Dealer Registration No. ARD 200585 and Smog Check 

21 Station License No. RC 200585. The citation assessed a civil penalty of $500.00 against 

22 respondent for issuing a certificate of compliance on August 20, 2007, to a Bureau undercover 

23 vehicle with ignition timing adjusted beyond specifications (Health & Saf. Code, § 44012, subd. 

24 (f); Cal. Code Regs., tit. 16, § 3340.35, subd. (c)). The Bureau held a citation conference with 

25 respondent on September 19, 2007; respondent paid the civil penalty on October 15, 2007. 

26 59. Complainant also alleges that on February 26, 2009, the Bureau issued Citation 

27 No. C09-0999 against respondent Los Gatos Autocare 's Automotive Repair Dealer Registration 

28 No. ARD 200585 and Smog Check Station License No. RC 200585, and issued Citation No. 
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M09-1000 and an order of abatement against respondent Nguyen's Advanced Emission Specialist 

(EA) Technician License No. 132594. The citations and order were for issuing a certificate of 

compliance on February 11, 2009, to a Bureau undercover vehicle with a missing positive 

crankcase ventilation system (Health & Saf. Code,§§ 44032, 44012, subd. (f); Cal. Code Regs., 

tit. 16, §§ 3340.30, subd. (a), 3340.35, subd. (c)). The citation against respondent Los Gatos 

Autocare's automotive repair dealer registration and smog check station license assessed a civil 

penalty of $500.00, and the citation and order against respondent Nguyen's advanced emission 

specialist technician license directed respondent Nguyen to complete an eight-hour Bureau­

certified training course. The Bureau held a citation conference with both respondents on March 

18, 2009. Respondent Los Gatos Autocare paid the civil penalty on April 1, 2009; respondent 

Nguyen completed the training on April 5, 2009. 

60. Complainant also alleges that on November 19, 2012, the Bureau issued Citation 

No. C2013-0327 against respondent Los Gatos Autocare's Automotive Repair Dealer 

Registration No. ARD 200585 and Smog Check Station License No. RC 200585. The citation 

assessed a civil penalty of $1,500.00 against respondent's automotive repair dealer registration 

and smog check station license for issuing a certificate of compliance on September 7, 2012, to a 

Bureau undercover vehicle with a missing secondary air injection reactor system (Health & Saf. 

Code,§ 44012, subd. (f)). The Bureau held a citation conference with respondent on December 

20, 2012; respondent paid the civil penalty on January 17, 2013. 

61. Complainant also alleges that on April29, 2013, the Bureau issued Citation No. 

C2013-0634 against respondent Los Gatos Autocare's Automotive Repair Dealer Registration 

No. ARD 200585 and Smog Check Station License No. RC 200585, and issued Citation No. 

M2013-0635 and an order of abatement against respondent Nguyen's Smog Check Inspector 

(EO) License No. 132594. The citations and order were for issuing a certificate of compliance on 

March 7, 2013, to a Bureau undercover vehicle with a missing positive crankcase ventilation 

system (Health & Saf. Code, §§ 44032, 44012, subd. (f)). The citation against respondent Los 

Gatos Autocare's automotive repair dealer registration and smog check station license assessed a 

civil penalty of$2,500.00, and the citation and order against respondent Nguyen's advanced 
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1 emission specialist technician license directed respondent Nguyen to complete an eight-hour 

2 Bureau-certified training course and assessed an administrative fine of $500.00. The Bureau held 

3 a citation conference with both respondents on May 23, 2013. Respondent Los Gatos Autocare 

4 paid the civil penalty, and respondent Nguyen completed the training and paid the administrative 

5 fine, on June 17, 2013. 

6 62. Complainant also alleges that on September 12, 2013, the Bureau issued Citation 

7 No. C2014-0170 against respondent Los Gatos Autocare's Automotive Repair Dealer 

8 Registration No. ARD 200585 and Smog Check Station License No. RC 200585, and issued 

9 Citation No. M2014-0 171 and an order of abatement against respondent Nguyen's Smog Check 

10 Inspector (EO) License No. 132594. The citations and order were for issuing a certificate of 

11 compliance on August 23,2013, to a Bureau undercover vehicle with a missing air injection 

12 system (Health & Saf. Code, §§ 44032, 44012, subd. (f)). The citation against respondent Los 

13 Gatos Autocare's automotive repair dealer registration and smog check station license assessed a 

14 civil penalty of $3,500.00, and the citation and order against respondent Nguyen's advanced 

15 emission specialist technician license directed respondent Nguyen to complete a twenty-eight-

16 hour Bureau-certified training course and assessed an administrative fine of $1,000.00. The 

17 Bureau held a citation conference with both respondents on September 12, 2013. Respondent 

18 Nguyen completed the training on November 3, 2013; respondent Los Gatos Autocare paid the 

19 civil penalty and respondent Nguyen paid the administrative fine on November 7, 2013. 

20 VIII. OTHER MATTERS 

21 63. Business and Professions Code section 9884.7, subdivision (c), states in part: 

22 "[T]he director may suspend, revoke, or place on probation the registration for all places 

23 of business operated in this state by an automotive repair dealer upon a finding that the 

24 automotive repair dealer has, or is, engaged in a course of repeated and willful violations of this 

25 chapter, or regulations adopted pursuant to it." 

26 64. Health and Safety Code section 44072.8 states: 

27 "When a license has been revoked or suspended following a hearing under this article, any 

28 additional license issued under this chapter in the name of the licensee may be likewise revoked 
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1 or suspended by the director." 

2 IX. PRAYER 

3 WHEREFORE, complainant requests that a hearing be held on the matters alleged in this 

4 accusation, and that following the hearing, the Director of Consumer Affairs issues a decision: 

5 1. Revoking or suspending Automotive Repair Dealer Registration No. ARD 200585 

6 issued to respondent Los Gatos Autocare; Phuong Xuan Nguyen, a.k.a. Phuong X Nguyen, 

7 Owner; 

8 2. Revoking or suspending Smog Check Station License No. RC 200585 issued to 

9 respondent Los Gatos Autocare; Phuong Xuan Nguyen, a.k.a. Phuong X Nguyen, Owner; 

10 3. Revoking or suspending Smog Check Inspector (EO) License No. 132594 issued 

11 to respondent Phuong Xuan Nguyen, a.k.a. Phuong X Nguyen; 

12 4. Revoking or suspending Smog Check Repair Technician (EI) License No. 132594 

13 issued to respondent Phuong Xuan Nguyen, a.k.a. Phuong X Nguyen; 

14 5. Ordering Phuong Xuan Nguyen, a.k.a. Phuong X Nguyen, under Business and 

15 Professions Code section 125.3 to pay the Bureau of Automotive Repair the reasonable costs of 

16 the investigation and enforcement of this case; and 

6. 17 

18 

19 

DATED: 

Taking such other and further action as deemed necessary and proper. 

Oc.--/ob ! z_o;S~d)~;:_· ~~~~· ""'------_j 
7 PATRIC DORAIS 

Chief 

20 

21 

22 SF2015900174 

23 

24 

25 

26 

27 

28 

90564365.doc 

Bureau of Automotive Repair 
Department of Consumer Affairs 
State of California 
Complainant 
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