BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

JAMIL J. MOAMAR, OWNER, DOING Case No. 79/15-47
BUSINESS AS JIMMY’S TEST ONLY
4220 Glen Street, Unit B OAH No. 2014100785

Riverside, CA 92509

Automotive Repair Dealer Registration No.
ARD 271065

Smog Check-Test Only Station License No.
TC 271065

JAMIL J. MOAMAR
9471 53rd Street
Riverside, CA 92509

Smog Check Inspector License No. EO
633901

Smog Check Repair Technician License No.
ElI 633901 (formerly Advanced Emission
Specialist Technician License No. EA
633901),

and

VICTOR HERNANDEZ

3461 Anderson Avenue, #6

Riverside, CA 92507

Smog Check Inspector License No. EO
636318

Respondent.

DECISION

The attached Stipulated Settlement and Disciplinary Order Re: Jamil J. Moamar and
Jimmy’s Test Only is hereby accepted and adopted as the Decision of the Director of the
Department of Consumer Affairs in the above-entitied matter, only as to respondent
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Jamil J. Moamar and Jimmy’s Test Only, Automotive Repair Dealer Registration No.
ARD 271065; Smog Check-Test Only Station License No. TC 271065; Smog Check
Inspector License No. EO 633801; and Smog Check Repair Technician License No. El
633901 (formerly Advanced Emission Specialist Technician License No. EA 633901).

This Decision shall become effective \:[UJI/( 1—1', Q’Olg
)
— ) /-/C'p

A TAMARA COLSON
Assistant General Counsel
Department of Consumer Affairs
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KAaMALA D. HARRIS
Attorney General of Califomnia
GREGORY J. SALUTE
Supervising Deputy Attorney General
ADRIAN R. CONTRERAS
Deputy Attorney General
State Bar No. 267200
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2634
Facsimile: (619) 645-2061
E-mail: Adrian.Contreras@doj.ca.gov
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:
JAMIL J. MOAMAR, OWNER, DOING
BUSINESS AS JIMMY’S TEST ONLY
4220 Glen Street, Unit B

Riverside, CA 92509

Automotive Repalr Dealer Registration No.
ARD 271065

Smog Check-Test Only Station License No.
TC 271065

JAMIL J. MOAMAR
9471 53rd Street
Riverside, CA 92509 .

Smog Check Inspector License No. EO
633901

Smog Check Repair Technician License No.
EI 633901 (formerly Advanced Emission
Specialist Technician License No. EA
633901),

and

Case No. 79/15-47
OAH No. 2014100785

STIPULATED SETTLEMENT AND
DISCIPLINARY ORDER RE: JAMIL J.
MOAMAR AND JIMMY’S TEST ONLY
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VICTOR HERNANDEZ
3461 Anderson Avenue, #6
Riverside, CA 92507

Smog Check Inspector License No, EQ
636318

Respondents.

In the interest of a prompt and speedy settlement of this ratter, consistent with the public
interest and the responsibilities of the Director of Consumer Affairs and the Bureau of
Automotive Repair the parties hereby agree to the following Stipulated Settlement and
Disciplinary Order which will be submitted to the Director fof the Director's approval and
adoption as the final disposition of the Accusation solely with respect to Jamil J. Moamar and
Jimmy’s Test Only. It is not the final disposition of the Accusation with respect to Victor
Hernandez. :

PARTIES .

1. Patrick Dorais ("Complainant") is the Chief of the Bureau of Automotive Repair. He
brought this action solely in his official capécity and is represented in this matter by Kamala D.
Harris, Attorney General of the State of California, by Adrian R. Contreras, Deputy Attorney
General; |

2. Respondent Jamil J. Moamar, Owner, doing business as Jimmy's Test Only
("Respondent") is represented in this procéeding by attorney Laurence Ring, whosé address is:
9301 Wilshire Blvd., Ste. 215, Bevcyly Hills, CA 90210.

3. OnDecernber 7, 2012, the Bureau of Automotive Repair (Bureau) issued Automotive
Repair Dealer Registration Number ARD 271065 to Respondent. The Automotive Repair Dealer
Registration was in full force and effect at all times relevant to the charges brought herein. It
expired on December 31, 2014, and has not been renewed.

4. OnDecember 14, 2012, the Bureau issued Smog Check-Test Only Station License

Number TC 271065 to Respondent Owner. The Smog Check-Test Only Station License was in’
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full force and effect at all times relevant to the charges brought herein. It expired on December
31, 2014, and has not been renewed.

5. On December 21, 2011, the Bureau issued Advanced Emission Specialist Technician
License Number EA 633901 to Respondent. Respondent’s advanced emission specialist
technician license was due to expire on March 31, 2014, however, was cancelled on February 6,
2014, Under California Code of Regulations, title 16, section 3340.28, subdivision (e), the license
was renewed, in abcordance with Respondent’s election, as Smog Check Inspector License
Number EO 633901 and Smog Check Repair Technician License Number EI 633901, effective
February 6, 2014. Respondent’s smog check inspector license and smog check repair technician
license were in full force and effect at all times relevant to the charges brought herein and will
expire on March 31, 2016, unless renewed.' .

JURISDICTION

6.  Accusation No. 79/15-47 was filed before the Director of Consumer Affairs
(Director), for the Bureau of Automotive Repair (Bureau), and is currently pending against
Respondent. The Accusation and all other statutorily requifed documents were properly served
on Re3pondent on October 8, 2014. Respondent timely filed his Notice of Defense contesting the
Accusation. | '

7. Acopy of Accusation No. 79/15-47 is attached as exhibit A and incorporated herein
by reference.

ADVISEMENT AND WAIVERS

& Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in Accusation No. 79/15-47. Respondent has also carefully read, fully
discussed with counsel, and understands the effects of this Stipulated Settlernent and Disciplinary

Order.

! Effective August 1, 2012, California Code of Regulations, title 16, sections 3340.28,
3340.29, and 3340.30 were amended to implement a license restructure from the Advanced
Emission Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog
Check Inspector (EO) license and/or Smog Check Repair Technician (EI) license.
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9. Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the right to confront and cross-examine
the witnesses against him; the right to present evidence and to testify on his own behalf; the right
to the issuance of subpoenas to compel the attendance of witnesses and the production of
documents; the right to reconsideration and court review of an adverse decision; and all other
rights accorded by the California Administrative Procedure Act and other applicable laws.

10. Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above.,

CULPABILITY

11.  Respondent admits the truth of each and every chargé and allegation in Accusation
No. 79/15-47.
12. Respoﬁdent agrees that his Automotive Repair Dealer Registration, Smog Check-Test
Only Station License, Smog Check Inspector License, and Smog Check Repair Technician
License are subj ecf to discipline and he agrees to be bound by the Director’s probationary terms
as set forth in the Disciplinary Order below.
| CONTINGENCY

13.  This stipulation shall be subject to approval by the Director of Consumer Affairs or
the Director's designee. Respondent understands and agrees that counsel for Complainant and the
staff of the Bureau of Automotive Repair may communicate directly with the Director and staff of
the Department of Consumer Affairs regarding this stipulation and settlement, without notice to
or participation by Respondent or his counsel. By signing the stipulation, Respondent
understands and agrees that he may not withdraw his agreement or seek to rescind the stipulation
prior to the time the Director considers and acts upon it. If the Director fails to adopt this
stipulation as the Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of
no force or effect, except for this paragraph, it shall be inadmissible in any legal action between
the parties, and the Director shall not be disqualified from further action by having considered

this matter.
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14.  The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile
signatures thereto, shall have the same force and effect as the originals.

15.  This Stipulated Settlement and Disciplinary Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
It supersedes any and all prior or contemporaneous agreements, understandings, discusstons,
negotiations, and commitments (written or oral), This Stipulated Settlement and Disciplinary
Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing executed by an authorized representative of each of the parties.

16. In consideration of the foregoing admissions and stipulations, the parties agree that
the Director may, without further notice or formal proceeding, issue and enter the following
Disciplinary Order:

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Smog Check-Test Only Station License No. TC 271065;
Smog Check Inspector License No. EO 633901; and S;nog Check Repair Technician Licensec No.
EI 633901 (formerly Advanced Emission Specialist Technician License No. EA 633901), issued
to Respondent Jamil J. Moamar, Owner, doing business as Jimmy's Test Only (Respondent) are
revoked. |

IT IS FURTHER ORDERED THAT Automotive Repair Dealer Registration No. ARD
271065 issued to Respondent is_ revoked. However, the revocation for the Automotive Repair
Dealer Registration is stayed and Respondent is placed on prob.ation for four (4) years on the
following terms and conditions. |

l.  Actual Suspensioﬁ. Automotive Repair Dealer Registration No. ARD 271065 issued
to Respondent is suspended for 30 consecutive days beginning on the effect date of the Decision
and Order.

2. Obey All Laws. Comply with all statutes, regulations and rules governing

automotive inspections, estimates and repairs.

/1
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3. Post Sign. Post a prominent sign, provided by the Bureau, indicating the beginning
and ending dates of the suspension and indicatiﬁg the reason for the suspension. The sign shall be
conspicuously displayed in a location open to and frequented by customers and shall remain
posted during the entire period of actual suspension.

4.  Reporting. Respondent or Respondent’s éuthorich representative must repoft in
person or in writing as prescribed by thle Bureau of Automotive Repair, on a schedule set by the
Bureau, but no more frequently than each quarter, on the methods wsed and success achieved in
maintaining compliance with the terms and conditions of probation.

5. Report Financial Interest. Within 30 days of the effective date of this action, report
any financial interest which ahy partners, officers, or owners of Respondent’s facility may have in
any other business required to be registered pursuant to Section 9884.6 of the Business and
Professions Code.

| 6. Random Inspections. Provide Bureau representatives unrestricted access to inépcct
all vehicles (including parts) undergoing repaifs, up to and including the point of completion. |

7. Cost Recovery for Criminal Proceeding. Respondent shall pay the Bureau cost
recovery for investigation costs in the amount of $4,618.40 és a term of his sentence in People .v.
Moamar, California Superior Court, Riverside County, Case No. RIF1403238. The payment
shall be made by certified funds (money order or cashier’s check only).

8.  Cost Recovery for Disciplinary Proceeding. Respondent shall pay the Bureau cost
recovery for prosecution costs in the amount of $2,000.00. Payments shall be made by certified
funds (money order or cashier’s check only) in 36 consecutive, equal installments with the final
payment due 12 months before the termination of probation. Failure to complete payment of cost
recovery within this time frame shall constitute a violation of probation which may subject
Respondent’s registration to outright revocation; however, the Director or the Director’s Bureau
of Automotive Repair designee may elect to continue probation until such time as reimbursement
of the entire cost recovery amount has been made to the Bureau,

9.  Jurisdiction. If an accusation s filed against Respondent during the term of

probation, the Director of Consumer Affairs shall have continuin g jurisdiction over this matter
) _
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umtil the final decision on the scentation, and the perthd of probation shall be extended unil such

decisinn.
10. Violation of Probation, Should the Dirgetor of Consomsr Affairs deternine that

Rtspondent has failed to comply with the terms and donditions of probation, the Depatment may,

I have carefully read thc above Stlpulnwd Settlement and Disciplinary Order and have fuily
Lrotand the stipulation end the effeot it will

, Brmog Check-Test Only Station Liceuse;
Renair Techmician Licemse, | entet into this

DATED:

IOVBEY'S TES‘I' ONLY

1 have read and fully disonssed with Responddnt the trrms and conditions and ather maters

contained in the above Stipulated Settlement und Digciplinary Order. 1 approve ita form and

e

#t
i
b

i

= STIFUCATED SETLRMENT AND DIECTFLINARY ORDER
RE: JAMIL ). MOAMAR AND JIMMY'S TEST ONLY (79/15.47)

P

PAGE B9/83




OO0 -1 O

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Director of Consumer Affairs.

Dated: "1/ a/ao 15

SD2014707617
71034724 .doc

Respectfully submitted,

KAMALA D. HARRIS

Attomey General of California
GREGORY J. SALUTE

Supervising Deputy Attorney General

Uva R . itz

ADRIAN R. CONTRERAS
Deputy Attorney General
Attorneys for Complainant
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KAMALA D. HARRIS
Attorney General of California
LiNDA K. SCHNEIDER
Acting Senior Assistant Attorney General
JAMES M. LEDAKIS
Supervising Deputy Attorney General
State Bar No. 132645
110 West “A” Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2105
Facsimile: (619) 645-2061
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

JIMMY’S TEST ONLY,
JAMIL J. MOAMAR, OWNER
4220 Glen Street, Unit B
Riverside, CA 92509

Automotive Repair Dealer Registration No.
ARD 271065

Smog Check-Test Only Station License No.
TC 271065, :

JAMIL J. MOAMAR
9471 53rd Street
Riverside, CA 92509

Smog Check Inspector License No. EO 633901
Smog Check Repair Technician License No. EI
633901 (formerly Advanced Emission
Specialist Technician Lecense No. EA
633901),

and

VICTOR HERNANDEZ

3461 Anderson Avenue, #6

Riverside, CA 92507

Smog Check Inspector License No. EQ 636318

Respondents.

Case No. 77//5' "5[7

ACCUSATION
¢ "‘ﬁ AL LK

Accusation
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Complainant alleges:

PARTIES

L. Patrick Dorais (Complainant) brings this Accusation solely in his official capacity
as the Chief of the Bureau of Automotive Repair, Department of Consumer Affairs.

Respondent Jamil J. Moamar, Owner of Jimmy’s Test Only

2. On December 7, 2012, the Bureau of Automotive Repair (Bureau) issued
Automotive Repair Dealer Registration Number ARD 271065 to Jamil J. Moamar (Respondent
Owner), Owner of Jimmy’s Test Only. The Automotive Repair Dealer Registration was in full
force and effect at all times relevant to the charges brought herein and will expire on December
31, 2014, unless renewed.

3. On December 14, 2012, the Bureau issued Smog Check-Test Only Station
License Number TC 271065 to Respondent Owner; T.he Smog Check-Test Only Station License
was in full force and effect at all times relevant to the charges brought herein and will expire on
December 31, 2014, unless renewed.

Respondent Jamil J. Moamar, Smog Check Inspector/ Repair Technician

4. On December 21, 2011, the Bureau issued Advanced Emission Specialist
Technician License Number EA 633901 to Jamil J. Moamar (Respondent Moamar). Respondent
Moamar’s advanced emission specialist technician lic.ense was due to expire on March 31, 2014,
however, was cancelled on February 6, 2014. Under California Code of Regulations, title 16,
section 3340.28, subdivision (e), the license was renewed, in accordance with Respondent
Moamar’s election, as Smog Check Inspector License Number EO 633901 and Smog Check
Repair Technician License Number EI 633901, effective February 6, 2014. Respondent
Moémar’s smog check inspector license and smog check repair technician license were in full
force and effect at all times relevant to the charges brought herein and will expire on March 31,

2016, unless renewed.!

! Effective August 1, 2012, California Code of Regulations, title 16, sections 3340.28,
3340.29, and 3340.30 were amended to tmplement a license restructure from the Advanced
Emission Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog

(continued...)
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Respondent Victor Hernandez, Smog Check Inspector

5. On December 6, 2013, the Bureau iésued Smog Check Inspector License Number
EO 636318 to Victor Hemandez (Respondent Hemandez). The Smog Check Inspector License
was in fall force and effect at all times relevant to the charges brought herein and will expire on
November 30, 2015, unless renewed.

JURISDICTION

6. This Accusation is brought before the Director of Consumer Affairs (Director) for
the Bureau, under the authority of the following laws. All section references are to the Business
and Professions Code unless otherwise indicated.

7. Section 22, subdivision (a), states:

“Board” as used in any provision of this Code, refers to the board in which
the administration of the provision is vested, and unless otherwise expressly
provided, shall include “bureau,” “commission,” “committee,” “department,”
“division,” “examining committee,” “program,” and “agency.”

8. Section 118, subdivision {b) states:

The suspension, expiration, or forfeiture by operation of law of a license
issued by a board in the department, or its suspension, forfeiture, or cancellation by
order of the board or by order of a court of law, or its surrender without the written
consent of the board, shall not, during any period in which it may be renewed,
restored, reissued, or reinstated, deprive the board of its authority to institute or
continue a disciplinary procecding against the licensee upon any ground provided
by law or to enter an order suspending or revoking the license or otherwise taking
disciplinary action against the licensee on any such ground.

9. Section 477, subdivision (b), states, in pertinent part, that a “license” includes
“registration” and “certificate.” _ |

10.  Section 9884.7 provides that he Director of the Department Consumer Affairs
(Director) may revoke an automotive repair dealer registration.

11.  Section 9884.13 provides, in pertinent part, that the expiration of a valid

registration shall not deprive the Director jurisdiction to proceed with a disciplinary proceeding

(...continued)
Check Inspector (EQ) license and/or Smog Check Repair Technician (EI) license.

Accusation




NN

(== BN T T T = R

12
13
14
15
16
17
18
19
20

21

22
23
24
25
26
27
28

against an automotive repair dealer or to render a decision temporarily or permanently
invalidating, suspending, or revoking a registration. |

12 Section 9889.1 provides, in pertinent part, that the Director may suspend or
revoke any license issued under Articles 5 and 6 (commencing with section 9887.1) of the
Automotive Repair Act.

13, Section 9889.7 provides, in pertinent part, that the expiration or suspension of a
license by operation of law or by order or decision of the Director or a court of law, or the 7
voluntary surrender of a license shall not deprive the Director of jurisdiction to proceed with any
disciplinary proceedings. |

14, Health and Safety Code (H & S Code) section 44002 provides, in pertinent part,
that the Director has all the powers and authority granted under the Automotive Repair Act for
enforcing the Motor Vehicle Inspection Program.

15, H &S Code section 44072.6 provides, in pertinent part, that the expiration or
suspension of a license by operation of law, or by order or decision of the Director, or a court o‘f
law, or the voluntary surrender of the license shall not deprive the Director of jurisdiction to
proceed with disciplinary action.

16. H & S Code section 44072.8 states:

When a license has been revoked or suspended following a hearing under
this article, any additional license issued under this chapter in the name of the
licensee may be likewise revoked or suspended by the director.

STATUTORY PROVISIONS

17.  Section 9884.7 states, in pertinent part:

(a) The director, where the automotive repair dealer cannot show there
was a bopa fide error, may deny, suspend, revoke, or place on probation the
registration of an automotive repair dealer for any of the following acts or
omissions related to the conduct of the business of the automotive repair dealer,
which are done by the automotive repair dealer or any automotive technician,
employee, partner, officer, or member of the automotive repair dealer.

(1) Making or authorizing in any manner or by any means
whatever any statement written or oral which is untrue or misleading, and which
is known, or which by the exercise of reasonable care should be known, to be
untrue or misleading.

Accusation
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(4) Any other conduct which constitutes fraud.

(6) Failure in any material respect to comply with the provisions of
this chapter or regulations adopted pursuant to it.

18.  Section 9884.9 states, in pertinent part:

(a)  The automotive repair dealer shall give to the customer a written
estimated price for labor and parts necessary for a specific job. No work shall be
done and no charges shall accrue before authorization to proceed is obtained from
the customer. No charge shall be made for work done or parts supplied in excess
of the estimated price without the oral or written consent of the customer that
shall be obtained at some time after it is determined that the estimated price is
insufficient and before the work not estimated is done or the parts not estimated
are supplied. Written consent or authorization for an increase in the original
estimated price may be provided by electronic mail or facsimile transmission
from the customer. The bureau may specify in regulation the procedures to be
followed by an automotive repair dealer if an authorization or consent for an
increase in the original estimated price is provided by electronic mail or facsimile
transmission. Ifthat consent is oral, the dealer shall make a notation on the work
order of the date, time, name of person authorizing the additional repairs and
telephone number called, if any, together with a specification of the additional
parts and labor and the total additional cost.

19. H & S Code section 44012 states:

The test at the smog check stations shall be performed in accordance with
procedures prescribed by the department and may require loaded mode
dynamometer testing in enhanced areas, two-speed idle testing, testing utilizing a
vehicle’s onboard diagnostic system, or other appropriate test procedures as
determined by the department in consultation with the state board. The
department shall implement testing using onboard diagnostic systems, in lieu of
loaded mode dynamometer or two-speed idle testing, on model year 2000 and
newer vehicles only, beginning no earlier than January 1, 2013. However, the
department, in consultation with the state board, may prescribe altemative test
procedures that include loaded mode dynamometer or two-speed idle testing for
vehicles with onboard diagnostic systems that the department and the state board
determine exhibit operational problems. The department shall ensure, as
appropriate to the test method, the following:

(a) Emission control systems required by state and federal law are
reducing excess emissions in accordance with the standards adopted pursuant to
subdivisions () and (c) of Section 44013.

Accusation
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(b) If a vehicle meets the requirements of Section 44012, a smog check
station licensed to issue certificates shall issue a certificate of compliance or a
certificate of noncompliance.

(f) A visual or functional check is made of emission control devices
specified by the department, including the catalytic converter in those instances in
which the department determines it to be necessary to meet the findings of
Section 44001, The visual or functional check shall be performed in accordance
with procedures prescribed by the department.

20.  H & S Code section 44015 states in pertinent part:

(b) If a vehicle meets the requirements of Section 44012, a smog check
station licensed to issue certificates shall issue a certificate of comphance ora
certificate of noncompliance.

21. H & S Code section 44032 states:

No person shall perform, for compensation, tests or repairs of emission
control devices or systems of motor vehicles required by this chapter unless the
person performing the test or repair is a qualified smog check technician and the
test or repair is performed at a licensed smog check station. Qualified technicians
shall perform tests of emission control devices and systems in accordance with
Section 44012,

22. H & S Code section 44059 states:

The willful making of any false statement or entry with regard to a
material matter in any oath, affidavit, certificate of compliance or noncompliance,
or application form which is required by this chapter or Chapter 20.3
(commencing with Section 9880) of Division 3 of the Business and Professions
Code, constitutes perjury and is punishable as provided in the Penal Code.

23, H & S Code section 44072.2 states, in pertinent part:

The director may suspend, revoke, or take other disciplinary action against
a license as provided in this article if the licensee, or any partner, officer, or
director thereof, does any of the following:

(2) Violates any section of this chapter [the Motor Vehicle Inspection

Program (H & S Code § 44000, et seq.)] and the regulations adopted pursuant to

it, which related to the licensed activities.

Accusation
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(c) Violates any of the regulations adopted by the director pursuant to this
chapter. '

(d) Commits any act involving dishonesty, fraud, or deceit whereby
another is injured.

24.  H & S Code section 44072.8 states, in pertinent part:

When a license has been revoked or suspended following a hearing under
this article, any additional license issued under this chapter in the name of the
licensee may be likewise revoked or suspended by the director.

REGULATORY PROVISIONS
25.  California Code of Regulations, title 16 (CCR), section 3340.28, subdivision (e),

states that “‘[u]pon renewal of an unexpired Basic Area Technician license or an Advanced
Emission Specialist Technician license issued prior to the effective date of this regulation, the

licensee may apply to renew as a Smog Check Inspector, Smog Check Repair Technician, or
both.”

26.  CCR, section 3340.30 states in pertinent part:

A licensed smog check inspector and/or repair technician shall comply
with the following requirements at all times while licensed:

(a) Inspect, test and repair vehicles, as applicable, in accordance with
section 44012 of the Health and Safety Code, section 44035 of the Health and
Safety Code, and section 3340.42 of this article.

27.  CCR, section 3340.35 states in pertinent part:

(c) A licensed station shall issue a certificate of compliance or
noncompliance to the owner or operator of any vehicle that has been inspected in
accordance with the procedures specified in section 3340.42 of this article and has
all the required emission control equipment and devices installed and functioning
correctly. The following conditions shall apply:

(1) Customers shall be charged the same price for certificates as
that paid by the licensed station; and

(2) Sé,les tax shall not be assessed on the price of certificates.
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28. CCR, section 3340.41 states:

(c) No person shall enter into the emissions inspection system any vehicle
identification information or emission control system identification data for any
vehicle other than the one being tested. Nor shall any person knowingly enter into
the emissions inspection system any false information about the vehicle being
tested.

29. CCR, section 3340.42 states:

Smog check inspection methods are prescribed in the Smog Check
Manual, referenced by section 3340.45.

(a) All vehicles subject to a smog check inspection, shall réceive one
of the following test methods:

(1) A loaded-mode test shall be the test method used to inspect
1976 - 1999 model-year vehicle, except diesel-powered, registered in the
enhanced program areas of the state. The loaded-mode test shall measure
hydrocarbon, carbon monoxide, carbon dioxide and oxides of nitrogen emissions,
as contained in the bureau's specifications referenced in subsection (2) of Section
3340.17 of this article. The loaded-mode test shall use Acceleration Simulation
Mode {(ASM) test equipment, including a chassis dynamometer, certified by the
bureau.

On and after March 31, 2010, exhaust emissions from a vehicle
subject to this inspection shall be measured and compared to the emissions
standards shown in the Vehicle Look-up Table (VLT) Row Specific Emissions
Standards (Cutpoints) Table, dated March 2010, which is hereby incorporated by
reference. If the emissions standards for a specific vehicle are not included in this
table then the exhaust emissions shall be compared to the emissions standards set
forth in TABLE I or TABLE I, as applicable. A vehicle passes the loaded-mode
test if all of its measured emissions are less than or equal to the applicable
emission standards specified in the applicable table.

(2) A two-speed idle mode test shall be the test method used to
inspect 1976 - 1999 model-year vehicles, except diesel-powered, registered in all
program areas of the state, except in those areas of the state where the enhanced
program has been implemented. The two-speed idle mode test shall measure
hydrocarbon, carbon monoxide and carbon dioxide emissions at high RPM and
again at idle RPM, as contained in the bureau's specifications referenced
subsection (a) of Section 3340.17 of this article. Exhaust emissions from a vehicle
subject to this inspection shall be measured and compared to the emission
standards set forth in this section and as shown in TABLE III. A vehicle passes
the two-speed idle mode test if all of its measured emissions are less than or equal
to the applicable emissions standards specified in Table IIL.
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(3) An OBD-focused test, shall be the test method used to inspect
gasoline-powered vehicles 2000 model-year and newer, and diesel-powered

vehicles 1998 model-year and newer. The OBD test failure criteria are specified
in section 3340.42.2.

(b) In addition to subsection (a), all vehicles subject to the smog check
program shall receive the following:

(1) A visual inspection of emission control components and
systems to verify the vehicle's emission control systems are properly installed.

(2) A functional inspection of emission confrol systems as
specified in the Smog Check Manual, referenced by section 3340.45, which may
include an OBD test, to verify their proper operation.

_ (c) The bureau may require any combination of the inspection
methods in sections (a) and (b) under any of the following circumstances:

(1) Vehicles that the department randomly selects pursuant to
Health and Safety Code section 44014.7 as a means of identifying potential
operational problems with vehicle OBD systems.

(?2) Vehicles identified by the bureau as being operationally or
physically incompatible with inspection equipment.

(3) Vehicles with OBD systems that have demonstrated operational
problems. ' |

(d) Pursuant to section 39032, 5 of the Health and Safety Code, gross
polluter standards are as follows:

(1) A gross polluter means a vehicle with excess hydrocarbon,
carbon monoxide, or oxides of nitrogen emissions pursuant to the gross polluter
emissions standards included in the tables described in subsection (a), as
applicable.

(2) Vehicles with emission levels exceeding the emission standards
for gross polluters during an initial inspection will be considered gross polluters
and the provisions pertaining to gross polluting vehicles will apply, including, but
not limited to, sections 44014.5, 44015, and 44081 of the Health and Safety Code.

(3) A gross polluting vehicle shall not be passed or issued a
certificate of compliance until the vehicle's emissions are reduced to or below the
applicable emissions standards for the vehicle included in the tables described in.
subsection (a), as applicable. However, the provisions described in section 44017
of the Health and Safety Code may apply.

(4) This subsection applies in all program areas statewide to
vehicles requiring inspection pursuant to sections 44005 and 44011 of the Health
and Safety Code.
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COST RECOVERY

30. Section 125.3 of the Code provides, in pertinent part, that the Bureau may request
the administrative law judge to direct a licentiate found to have committed a violation or
violations of the licensing act to péy a sum not to exceed the reasonable costs of the investigation
and enforcement of the case, with failure of the licentiate to comply subjecting the license to not
being renewed or reinstated. If a case settles, recovery of investigation and enforcement costs
may be included in a stipulated settlement. _

UNDERCOVER OPERATION: 1995 Chevrolet

31 On November 6, 2013, the Bureau conducted an undercover operation at
Respondent Owner’s smog check-test only station, Jimmy’s Test Only. The Bureau’s vehicle, a
1995 Chevrolet, was modified to fail a proper smog inspection due to a disabled exhaust gas
recirculation (EGR) system and modified oxygen sensor circuit. Tamaper indicators were placed
to detect corrections of the EGR defect and the oxygen sensor circuit.

32. Weeks before, on October 18, 2013, a Bureau undercover operator took the
vehicle to a smog check-test only station. The operator reque;ted a srnog check inspection. A
station staff told the operator that the valves that make the vehicle pass were not working and to

come back another day. On October 25, 2013, the operator once more took the vehicle to the

- smog check-test only station for a smog test. The station staff told the operator that the person

who took the vehicles to another shop was out of town and to come back another day. On
November §, 2013, the operator took the vehicle to the smog check-test only station for a smog
test. The station staff told the operator that there were more issues with the vehicle and to come
back the following day. ‘

33. On November 6, 2013, the operator took the vehicle to the smog check-test only

station. The station staff and Respondent Hemandez were waiting for the operator. The operator

did not sign or receive a written estimate. The operator waited at the station while Respondent

Hernandez drove the vehicle to another smog check-test only station. Respondent Hermandez
returmed and provided the operator a copy of the Vehicle Inspection Report (VIR), bearing
Certificate of Compliance Number [l 20d Respondent Moamar’s name as the smog

10
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technician who had performed the smog test at Jimmy’s Test Only, smog check-test only station

owned by Respondent Owner. The operator paid the station staff $230.00 but was never given an
mvoice. The operator asked if it was okay to bring in additional vehicles that needed to pass. The
station staff told the operator that it was okay with a prior telephone call.

34, On November 8, 2013, a Burcau personnel re-inspected the vehicle after the smog
test at Respondent Owner’s smog check-test only station. The condition of the vehicle as
modified before testing at Respondent Owner’s smog check-test only station had not changed; the
tamper indicators were still intact and the EGR system defect and oxygen sensor circuit
modification were not corrected. A smog inspection was performed and the 1995 Chevrolet failed
the inspection as a gross polluter for excessive oxides of nitrogen tailpipe emissions.

FIRST CAUSE FOR DISCIPLINE

(Misleading Statements)

35.  Respondent Owner has subjected his registration to discipline under Code section
9884.7, subdivision (a)(1), in that on November 6, 2013, he made statements which he knew or
which by exercise of reasonable care he should have known were untrue or misleading when he
issued electronic Certificate of Compliance No. _ for the 1995 Chevrolet, certifying
that the vehicle was in compliance with applicable laws and regulations when, in fact, the vehicle
had a disabled EGR system and modified oxygen sensor circuit.

SECOND CAUSE FOR DISCIPLINE
(Fraud)

36.  Respondent Owner has subjected his registration to discipline under Code section
0884.7, subdivision (a)(4), in that Respondent committed acts constituting fraud by issuing
electronic Certificate of Compliance No. [ for that vehicle without performing a bona
fide inspection of the emission control devices and systems on the vehicle.

THIRD CAUSE FOR DISCIPLINE
(Failure to Provide a Written Estimate)
37 Réspondent Owner has subjected his registration to discipline under Code section

9884.7, subdivision (a)(6), in that on November 6, 2013, he failed to comply with Code section

11
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0884.9, subdivision (a), by failing to provide the operator with a written estimated price for the

smog inspection.

FOURTH CAUSE FOR DISCIPLINE

(Violation of the Motor Vehicle Inspection Program)
38.  Respondent Owner has subjected his station license to discipline under H & S
Code section 44072.2, subdivision (a), in that on November 6, 2013, regarding the 1995
Chevrolet, he violated the following sections of that Code:

a. Section 44012, subdivision (f): Respondent Owner failed to perform
emission control tests on the vehicle in accordance with procedures prescribed by the
department.

b. Section 44015, subdivision (b): Respondent Owner issued electronic
Certificate of Compliance No. - without properly testing and inspecting the vehicle to
determine if it was in compliance with section 44012 of that Code.

FIFTH CAUSE FOR DISCIPLINE
(Violations of Regulations Pursuant to the Motor Vehicle Inspection Program) ‘
39.  Respondent Owner has subjected his station license to discipline under H & S
Code section 44072.2, subdivision (c), in that on November 6, 2013, regarding the 1995
Chevrolet, he violated CCR section 3340.35, su