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BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

VICTOR MANUEL MARTINEZ,
MEMBER-FAST AUTO, LLC, DBA
INSTANT SMOG CHECK - STAR +
4805 W. Point Loma Blvd., Suite A
San Diego, CA 92107,

1144 Chimney Flats Lane
Chula Vista, CA 91915,

Automotive Repair Dealer License No. ARD
274211,

Smog Check Station License No. RC
274211

OSCAR G. GARCIA,
320 Teiegraph Canyon Road, #74
Chula Vista, CA 91914,

Smog Check Inspector License No. EO
632032,

Smog Check Repair Technician License No,
EI 632032, (Formerly Advanced Emission
Specialist Technician License No. EA
632032);

Respondents.

Case No. 79/15-60

DEFAULT DECISION AND ORDER AS
TO RESPONDENT OSCAR G. GARCIA
ONLY

[Gov. Code, §11520]
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FINDINGS OF FACT

1. Onorabout October 23, 2014, Complainant Patrick Dorias, in his official capacity as
the Chief, of the Bureau of Automotive Repair, Department of Consumer Affairs, filed
Accusation No. 79/15-60 against Victor Manuel Martinez, Member-Fast Auto, LLC, dba Instant
Smog Check - Star + (Respondent) and Oscar G. Garcia, before the Director of Consumer
Affairs, (Accusation attached as Exhibit A.)

2. Onor about September 10, 2013, the Bureau of Automotive Repair (Bureau) issued
Automotive Repair Dealer License No. ARD 274211 to Respondent Victor Manuel Martinez,
formerly sole proprietor of Instant Smog Check-STAR+, and current Member, Fast Auto LLC,
dba Instant Smog Check-STAR+ . (“Respondent Martinez/Instant Smog”) The Automotive
Repair Dealer License was in full force and effect at all times relevant to the charges brought in
Accusation No. 79/15-60 and would have expired on September 30, 2014, however was canceled
on October 7, 2014. Any lapse in licensure, however, pursuant to Business and Professions Code
section 118(b) and/or agency-specific statute does not deprive the Bureau of its authority to
institute or continue this disciplinary proceeding.

3. Onor about October 10, 2013, the Bureau of Automotive Repair issued Smog Check
Station License No. RC 274211 to Respondent, Martinez/Instant Smog. The Smog Check Station
License was in full force and effect at all times relevant to the chérges brought herein and was
due to expire on September 30, 2014, however was canceled on October 7, 2014. Any lapse in
licensure, however, pursuant to Business and Professions Code section 118(b} and/or agency-
specific statue does not deprive the Bureau of its authority to institute or continue this disciplinary
proceeding,

4. Onor about May 4, 2010, the Bureau issued Advanced Emission Specialist
Technician license EA 632032 to Oscar G. Garcia (“Respondent Garcia”) which was dué to
expire on December 31, 2013. The Advanced Emission Specialist Technician license was in full
force and effect at all times relevant to the charges brought herein. The Advanced Emission
Specialist Technician license was canceled on December 23, 2013. Pursuant to California Code of]

Regulations, Title 16, section 3340.28, subdivision (e), the Advanced Emission specialist
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Technician license EA 632032 was renewed, pursuant to Respondent Garcia’s election, as Smog
Check Inspector license number EQ 632032 and Smog Check Repair Technician license EI
632032, effective December 23, 2013. The Smog Check Inspector license No. EO 632032 and
the Smog Check Repair Technician license EI 632032 were in full force and effect at all times
relevant to the charges brought in Accusation No. 79/15-60 and will expire on December 31,
2015, unless renewed.! Any lapse in licensure, however, pursuant to Business and Professions
Code section 118(b) and/or agency-specific statute does not deprive the Bureau of its authority to
institute or continue this disciplinary proceeding.

5. Onor about October 28, 2014, Respondent Garcia was served by Certified and First
Class Mail copies of the Accusation Nq. 79/15-60, Statement to Respondent, Notice of Defense,
Request for Discovery, and Discovery Statutes (Government Code sections 11507.5, 11507.6,
and 11507.7) at Respondent's address of record which, pursuant to Business and Professions
Code section 136, is required to be reported and maintained with the Bureau. Respondent's
address of record was: Fast Auto LLC dba Instant Smog Check-STAR+ 320 Telegraph Canyon
Road, #74 Chula Vista, CA 91910.

6.  Service of the Aécusation was effective as a matter of law under the provisions of
Government Code section 11505, subdivision (¢} and/or Business & Professions Code section
124,

7. Government Code section 11506 states, in pertinent part:

(c) The respondent shall be entitled to a hearing on the merits if the respondent
files a notice of defense, and the notice shall be deemed a specific denial of all parts
of the accusation not expressly admitted. Failure to file a notice of defense shall
constitute a waiver of respondent's right to a hearing, but the agency in its discretion
may nevertheless grant a hearing.

8.  Respondent Garcia failed to file a Notice of Defense within 15 days after service
upon them of the Accusation, and therefore waived the right to a hearing on the merits of

Accusation No. 79/15-60.

! Effective August 1, 2012, California Code of Regulations, Title 16, sections 3340.28,
3340.29, and 3340.30 were amended to implement a license restructure from the Advanced
Emission Specialist Technician (“EA™) license and Basic Area (“EB”) Technician license to
Smog Check Inspector (“EO”) license and/or Smog Check Repair Techn ician (“EI”) license.

DEFAULT DECISION & ORDER
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9.  California Government Code section 11520 states, in pertinent part:

(a) If the respondent either fails to file a notice of defense or to appear at the
hearing, the agency may take action based upon the respondent's express admissions
or upon other evidence and affidavits may be used as evidence without any notice to
respondent. : '

10.  Pursuant to its authority under Government Code section 11520, the Director of
Consumer Affairs, after having reviewed the proof of service dated dotober 28, 2014, signed by
Elsa Valdez, finds Respondent is in default. The Director will take action without further hearing
and, based on Accusation, No. 79/15-60, proof of service and on the Affidavit of Bureau
Representative Kevin McKee, finds that the allegations in Accusation are true.

DETERMINATION OF ISSUES

1.  Based on the foregoing findings of fact, Respondent Oscar G. Garcia has subjected
his Smog Check Inspector License no. EO 632032 and Smog Check Repair Technician License
No. EI 632032, formerly Advanced Emission specialist Technician License EA 632032, to
discipline,

2. The agency has jurisdiction to adjudicate this case by default,

3. The Director of Consumer Affairs is authorized to revoke Respondent's Automotive
Repair Dealer License based upon the following violations alleged in the Accusation which are
supported by the evidence contained in the affidavit of Bureau Representative Kevin McKee in
this case:

a.  Respondent Garcia committed various violations of Health and Safety Code sections
44012(a) by faiiing to ensure that all emission control devices and systems required by law for
various vehicles were installed and functioning correctly in accordance with test procedures;
44012(H) by failing to perform complete smog inspections on various vehicles in accordance with
prescribed procedures, including but not limited to failing to perform the Low Pressure Fuel
Evaporative Test “LPFET” and making false and misleading entries into the Emissions Inspection
System “EIS” which subsequently transmitted that inaccurate data to the Vehicle Information
Database “VID”; 44015(b) by issuing smog Certificates of Compliance for various vehicles

without properly testing and inspecting the vehicles to determine compliance with Health and
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Safety Code section 44012; 44032 by failing to perform tests of emission control devices and
systems in accordance with section 44012; 44059 by willfully making false entries for
Certificates of Compliance for various vehicles by certifying that the vehicles had been properly
inspected when they had not.

b.  Respondent Garcia committed various violations of California Code of Regulations,
title 16, sections 3340.24 by falsely or fraudulently issuing smog Certificates of Compliance for
various vehicles; 3340.30(a) by failing to follow prescribed test and inspection procedures in
accordance with Health and Safety Code sections 44012 and 44035 and California Code of |
Regulations, Title 16, section 3340.42; 3340.41(c) by entering false information into the EIS
about the vehicles being tested; 3340.42 by failing to follow prescribed test procedures or to
perform complete smog checks/inspection on various vehicles.

¢.  Respondent Garcia committed violations pursuant to Health and Safety Code section

44072.2(d) in that Respondent Garcia committed dishonest, fraudulent, or deceitful acts whereby

another is injured by failing to perform smog checks/inspections according to prescribed
department procedures.
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ORDER

IT IS SO ORDERED that Smog Check Inspector license number EO 632032 and Smog
Check Repair Technician license EI 632032, formerly Advanced Emission Specialist Technician
license EA 632032, heretofore issued to Respondent Oscar G. Garcia, are each revoked.

Pursuant to Government Code section 11520, subdivision (c), Respondent may serve a
written motion requesting that the Decision be vacated and stating the grounds relied on within
seven (7) days after service of the Decision on Respondent. The motion should be sent to the
Bureau of Automotive Repair, ATTN: William D. Thomas, 10949 North Mather Blvd., Rancho
Cordova, CA 95670. The agency in its discretion may vacate the Decision and grant a hearing

on a showing of good cause, as defined in the statute.

This Decision shall becor%e effectjve on A/P r |\ , Q’ 7_; 0’)*0 / Q" ;
It is so ORDERED /)’//(M( A /5} ], 0/ b

/

/f

TAMARA COLSON

Assistant General Counsel
Division of Legal Affairs
Department of Consumer Affairs

81207765.DOCX
SD2014707227

Attachment;
Exhibit A: Accusation
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KaMALA D, HARRIS
Attorney Generad of California
JAMES M, LEDAKIS
Supervising Deputy Attormey General
WILLIAM A, BUESS
Deputy Attorney General
State Bar No. 134958
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
san Diego, CA 92186-5206
Telephone: (619) 645-2039
Facsimile: (019) 645-2061
Attarneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Acousation Againsts

VICTOR MANUEL MARTINEZ,
MEMBER- FAST AUTO, LLC,

DBA, INSTANT SMOG CHECK - STAR +
4805 W, Point Loma Blvd., Suite A
San Diego, CA 92107,

1144 Chimney Flats Lane
Chula Vista, CA 91915,

Automotive Repair Dealer License No, ARD
274211,

Smog Check Station License No. RC
274211,

OSCAR G. GARCIA,
320 Telegraph Canyon Road, #74
Chula Vista, CA 91910,

Smog Check Inspector License No. EQ
632032,

Smog Check Repair Technician License No.
EI632032

(Formerly Advanced Emission Specialist
Technician License No. A 632032);
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Complainant alleges:

PARTIES |

1. Patrick Dorais (“Complainant”) brings this Accusation solely in his official capacity
as the Chief of the Bureau of Automotive Repair, Department of Consumer A {{airs.

2. Onor about September 10, 2013, the Bureau of Automotive Repair issued
Automotive Repair Dealer License Number AR 274211 to Victor Manuel Martinez, former sole
proprietor of Instant Smog Check -- Star+, and current Member, Fast Auto L1.C, dba Instant
Smog Check - Star + (“Respondent Mertinez/Instant Smog” or “Instant Smog”). The Automotive
Repair Dealer License was in full force end effect at all times relevant to the charges brought
herein and was due to expire on September 30, 2014, however was canceled an October 7, 2014,

3. Onor about October 10, 2013, the Bureau of Automotive Repair issued Smog Check.
Station License Number RC 274211 to Martinez/Instant Smog. The Smog Check Station License
was In full force and effect at all times relevant to the charges brought herein and was due to
expire on September 30, 2014, however was canceloed on October 7, 2014,

4. Onor about May 4, 2010, the Bureau Issued Advanced Emission Speci'ali.st
Technician license EA 632032 (“technician license™) to Oscar G. Garcia (“Respondent Garcia™)
which was due to expire on December 31, 2.013,‘ The Advanced Emission Specialist Techoiclan |

License was in full force and effect at all times relevant to the charges brought herein, The

| technician license wag cancelled on December 23, 2013, Pursuant to California Code of

| Regulations, title 16, section 3340.28, subdivision (e), the technician license was renewed,

pursuant to Respondent Garcia’s clection, as Smog Check Inspector License Number EO 632032
and Smog Check Repair Technician License EI 632032 (“following licenses™), effective
December 23, 2013, and were in full force and effect at all times relevant to the charécs brought
herein. The Smog Check Inspector License and Smog Check Repair Technician License will

expire on December 31, 2015, unloss renewed',

! Bffective August 1, 2012, California Code of Regulations, title 16, sections 3340.28,
3340.29, and 3340.30 were ameuded to implement a license restructurs from the Advanced
Emission Specialist Technician ("EA”) liconse and Bagic Area (“EB’) Technician license to
Smog Check Inspector (“EO”) license and/or Smog Check Repair Technician (“EI”) license.
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JURISDICTION

‘5. This Accusation is brought before the Director of Consumer Affairs (“Director”) for
the Bureau of Automotive Repair, under the authority of the following laws.

6.  Section 118, subdivision (b), of the Code provides that the

‘suspension/expiration/sucrender/cancellation of a license shall not deprive the Board or Director

of jurisdiction to proceed with a disciplinary action during the period within which the License
may be renewed, restored, r'eiés-ue‘d or reinstated.
7.  Section 477 of the Code states:
As used in this division:
"(a) ‘Board includes 'bureau,' 'commission,' 'committee,' 'department,’ 'division,'
'examining committes,' 'program,’ and 'agency.’ '
"(b) Ticense' includes certificate, rggistration or ofher means to engage iﬁ )
business or profession regulated by thié code.”
8.  Business and Professions Code (“Bus. & Prof. Code™) section 9884.7 provides that
the Director may revoke an automotive repair dealer registration, |
9, Séction 9884.13 of the Code provides, ip pertinent part, that the expiration of a valid

registration shall not deprive the director or chief of jurisdiction to proceed with a disciplinary

| proceeding against an automotive repair dealer or to render a decision invalidating a registration

temporarily or pormanently.

10.  Section 44002 of thé Health and Safety Code provides, in pertinent part, thaﬁ the
Director has all the powers and anthority granted under the Automotive Repair Act for enforcing
the Motor Vehicle Inspection Program.

11, Section 44072.6 of the Health and Safety Code provides, in pertinent part, that the

| expiration or suspension of & license by operation of law, or by order or decision of the Director

of Consumer Affairs, or & court of iaw,- or the voluntdry surrender of the license shall not deprive
the Director of jurisdiotion‘to proceed with disciplinary action,

it

i
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STATUTORY PROVISIONS

12.  Section 9884.7 of the Code states in pertinent part;

“(d) The director, where the automotive repair dealer cannot show there was a bona fide
error, may deny, ‘suspend, revoke, or place on probation the registration of an automotive repair
dealer for any of the following acts or omissions related to the conduct of the business of the
automotive repair dealor, which are done by the automotive repair dealer or any automotive
technician, employee, partner, officer, or member of the automotive repair dealer.

“(1) Making or authorizing in any manner or by any means whatever any statement written
or oral which is untrue or misleading, and whiéh is known, or which by the exercise of reasonable
care should be known, to be untrue or misleading.

“(2) Causing or allowing a customer to sign any work order that does not state the repairs
requested by the customer or the automobile's odometer reading at the time .of repair,

“(3) Failing or refusing to give to a customer a copy of any document requiring his or her

- signature, as soon as the customer signs the document.

“(4) Any other conduct that constitutes fraud.

“. .

“(6) Failure in any material respect to comply with the provisions of this chapter or
regulations adopted pursuant to it. ...”

13, Section 9884.9 of the Code states in pertinent part: “(a) The automotive repair dealer
shall give to the customer a written estimated price for labor and parts necessary for a specific
job. ...”

14, Section 44072.2 of the Health and Safety Code states:

"The director may‘susPend, revoke, or take other disciplinary action against a license as
provided in this article if the licensee, or any partner, ofﬁcef, or director thereof, does any of the
following:

"(a) Violatos any section of this chapter [the Motor Vehicle Inspection Program (Health
and Saf. Code, § 44000, et seq.)] and the regulations adopted pursuant to it, which related to tfze

licensed activities,

Agcusation
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"(c) Violates any of the regulations adopted by the director pursuant to this chapter.
"(d) Commits any act involving dishonesty, fraud, or deceit whereby another s injured,
“.
"(h) Vio la_tes or attempts to violate the provisions of this chapter relating to the partioular
activity for which he or she is licensed.” |
15. Section 44012 of the Health and Safety Codé states:
"The test at the smog check stations shall be porformed in accordance with procedures
prescribed by the department, pursuant to Section 44013, shall requite, at a minimum, loaded
mode dynamometer teétin-g in enhanced areas, and two-speed testing in all other program areas,

and shall ensure all of the following:

4]
try

"(d) For other than diesel-powered vehicles, the vehicle's fuel evaporative system and
crankease ventilation system are tested to reduce any nonexhaust sources of volatile organic
compound emissions, in accordance with procedures prescribed by the depari:ment.

"(f) Avisual or functional check is made of emission control devices specified by the
department, including the catalytic converter in those Instances in which the department
determines it to be necessary to meet the findings of Section 44001, The visual or functional
check shali be performed in accordance with prooedurés preseribed by the department.

16.  Section 44059 of the Health and Safety Code states:

"The willfut rﬁaking of any false statement or entry with regard to a material matter in any
oath, affidavit, certificate of éompliancc or noncompliance, or application form which is required
by fhis chapter or Chapter 20.3 {(commencing with Section 9880) of Division 3 of the Business
and Professions Cods, constitutes petjury and is punishable as provided in the Penal Code."

17.  Section 44072.8 of the Health and Safety Code states: “When a license had been
revoked or suspended following a hearing under this article, any additional license issued under

this chapter in the name of the licensee may be likewise revoked or suspended by the director.”

5
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18, Section 44072.10 of the Health and Safety Code in pertinent part states: “.., (¢) The

department shall revoke the license of any smog check technician or station licensee who

" fraudulently certifies vehicles or participates in the fraudulent inspection of vehicles, A

fraudulent inspection includes, but_is not limited to, all of the following: (1) Clean piping, és
defined by the departmeﬁt. (2) Tampering with a vehicle emission control system or te§t
analyzer system, (3) Tampering with a vehicle in & manner that would cause the vehicle to
falsely pass or falsely fail an inspection, (4) Intentional or willful violation of this chapter or any
regulation, standard, or procedure of the department implementing this chapter,

(d) Onpe a license has been revoked for a smog check station or technician under
subdivision (a) or (c), the license shall not be reinstated for any reagon. ...”

REGULATORY PROVISIONS

19, California Code of Regulations, title 16, section 3340.24(c), states: “(c) The bureau
may suspend or révoke the license of or pursue other legal action against a lioénsee, if the
licensee falsely or frandulently issues or obtains a certificate of compliance or a certificate of
noncompliance,”

20. California Code of Regulations, title 16, section 3340.30, states in pertinent part;

"A sinog check technician shall comply with the following requirements at all times while
licensed. _ '

"(a) A licensed tcchniqian shall inspect, test and repair vehicles in accordance with section

44012 of the Health.and Safety Code, section 44035 of the Health and Safety Code, and section

| 3340,42 of this article. ...”

21. California Code of Regulations, title 16, section 3340.35, pl;ovides, in pertinent part,
that & licensed station shall issue a certificate of compliance. ,.to the owner or operator of any
veticle that has been inspected in accordance with the procedures specified in section 3340,42 of |
this article and has all the required emission control equipment and deviceé instailed and
functioning correctly.

22, California Code of Regulations, title 16, section 3340.41, states in pertinent part:

Accugation
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"... {¢) No person shall enter info the emissions inspection system any vehicle

| identification information or emission control system identification data for any vehicle other

than the one being tested. Nor shall any person knowingly enter into the emissions inspection
system any false information about the vehicle being tested.

23, California Code of Regulations, title 16, section 3340.42, provides, in pertinent part,
that smog check stations and smog check technicians shall conduct tests and inspections in
accordance with the bureau’s BAR-97 Emissions Inspection System Specifications referenced in
subsections (a) and (b) of Section 3340.17.

24, California Code of Regulations, title 16, section 3353, states in pertinent part:

"No work for compensation shall be commenced and no charges shall acorue without
spec'iﬁc authorization from the customer in accordance with the following requirements:

"(a) Estimate for Parts and Labor. Every dealer shall give to each customer a written
estimated price for lsbor and parts for a specific job. ...”

25. California Code of Regulations, title 16, section 3373, states:

"No automotive repair dealer or individual in charge shall, in filling out an estimate,
invoice, or work order, or record required to be maintained by section 3340.15(f) of this chapter,
withhold therefrom or insert thetein any statement or information which will cause any such -
document to be false or misleading, or where the tendency or effect thereby would be to mislead
or deceive customers, prospective customers, or the public.”

COST RECOVERY

26, Section 125.3 of the Code provides, in pertinent part, that the Board may request the
administrative faw judge to direct a licentiate found to ha-ve committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and

enforcement of the case, with failure of the licentiate to comply subjecting the license to not being

- renowed or reinstated. If a case settles, recovery of investigation and enforcement costs may be

ineluded in a stipulated settlement,
N/
i
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FACTUAL BACKGROUND
27.  On October 10, 2013, Victor Martinez, Sole Proprietor Owner of Instant Smog

Cheokatar +, ("Instant Smog™}, license ARD 271306 and Smog Statlon license RC 271306, was
in the process of transferring ownership from Instant Smog, to Fast Auto LLC, in which he was
listed as the only Member, '

28.  On October 10, 2013, Bureau personnel performed an mitial station inspection for
Fast Auto LLC’s registration number ARD 274211 and Smog Station License RC 274211.
During the initial station inspection, Bureau personnel! directed Respondént Garcla to perform a
oalibfation and communication test between the station’s Low Pressure Fuei Evaporative Test
(“LPFET") machine, number 8Y 002557, and the State Vehiole Information Database (“VID”).
The station’s LPFET machine passed the calibfaticn.

29. On October 17, 2013, after receiving custody of the Bureau 1993 Mazda (“Mazda™),
the undercover operator (“operator”) drove the Mazda to Instant Smog for a smog check. Upon
srrival, the odometer of the Mazda read, 183,147. The Mazda had been préparad to fail the
LPEET portion of a Smog Check Inspection by damaging the fuel filler neck. A vehicle with a
damaged fuel filler neck will fail the functional portion of a properly conducted smog check due
to LPFET failure.

30.  Upon arrival at Instant Smog, the operator requested a smog check and signed an
estimate for the work, The operator did not receive a copy of the estunate of the work order that
he had 51gned

31. Respondent Garcia performed the Smog Check Inspection,

32, Upon completidn of the Smog Check, Instant Smog released the Mazda to the
operator, providing the operator with inveice # [JJJj and the VIR, The odometer read 183,147,
The operator then drove the Mazda to a designated area and returned custody of the Mazdato a
Bureau representative together with the invoice and VIR,

33, The representative noted that the invoice listed the additiénal $10.00 fee for the
LPFET. The invoice also listed an inaccurate “Mileage” total of “1256041”, The VIR reporied
that the Mazda did not pass the Smog Check Inspection and no Certificate of Compliance was

8
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issued, -The reason listed for failing the Smog Check Inspection on the VIR was a “modified”
catalytio converter. The VIR listed that the Mazda passed the “Fuel Evaporative Controls”
functional test. The VIR also reported an overall test result indicating a “TAMPERED”
Comprehensive Visual Inspaction result; a “PASS” Functional Check; and a “PASS” Emissions
Test. _

34, On October 18, 2013, Bureau Documentation Laboratory personnel performed a re-
inspection of the Mazﬂa. During the re-inspection, the Mazda failed the Smog Check Inspection
for LPFET failure, Burean personnel also determined that the catalytic converter installed on the
Mazda was proper, not modiﬂed, and complied with the California Air Resqurces Board
Executive Order, .

~ 35, Bureau personnel reviewed Instant Smog’s VID data between October 2013 and
December 2013, and discovered multiple inspections in which LPFET data was missin g.

36, On January 23, 2014, Bureau personnel visitedl Instant Smog and requested inspection
records for the last calendar quarter of 2013, Instant Smog produced twelve involces and VIR’s
and nine work orders for véhicles that received a “PASS” for the LPFET. Invoices for eight -
vehicles, including the Mazda, listed the additional $10.00 fee to perforxﬁ the LPFET.
Respondent Garcia verified the records and that he performed the inspections.

37, OnMarch 11, 2014, Respondent Garcia explained to Bureau personnel that the
missing LPFET data from the VID between October-Decernber 2013 was because Instant Smog
ran out of nifrogen to perform the LPFET and that the LPFET machine, #5Y002557, had
developed a leak and was unable to conduct a test, Respondeni Garcia reported that Instant Smog
management personnel directed him to continue performing Sahog Check Inspections for all
vehicles, including ones needing an LPFET. During that tirhe, he did not perform LPFETs,
although he entered inaccurate d‘ata.‘ ,

FIRST CAUSE FOR DISCTPLINE

{Untrue, False or Misleading Statements)
38, Respondent Martinez/Instant Smog is subject to disciplinary action under Business

and Professions Code sections 9884.7(a)(1), in that Respondent Mattinez/Instant Smog made or
| 9
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authorized statements which Respondent Martinez/Instant Smog khew or in the exercise of
reasonable care should have known to be untrue, false or misleading, as follows: Between
Octobet and December 2013, Reépondent did not actually test/inspect vehicles as required by

Health end Safety Code section 44012 and certified vehicles as having passed a Smog Check

Tnspection and were in compliance with applicable laws and regulations, and/or entered untrﬁe,

false or misleading information for vehicles, including the Mazda, into its Emission Inspection

| System (“EIS™) and then transmitting the data to the VID. Réspondcnt Martinez/Instant Smog

repeatedly failed to perform the required LPFET, repeatedly indicated passing results for the
LPFEY functional tests, and indicated the Mazda’s cafalytic converter as “MODIFIED”, The

circumstances are more fully set forth in paragraphs 27-37 inclusive herein above and

| incorporated herein by this reference.

SECOND CAUSE FOR DISCIPLINE
(Fraud)

39, Respondent Martincz/Instant Smog is subject to disciplinary action undor Business

| and Professions Code sections 9884.7(a)(4) in that between October and December 2013,

| Respondent Martinez/Instant Smog committed acts that constitute fraud by issuing smog

Certificates of Complianoe for vehicles without performing bona fide smog inspections of the

_emission control devices and systems on the vehicles, specifically not performing proper LPFET,

theteby depriving the People of the State of California of the protections afforded by the Motor
Vehicle Inspection Program, The circumstances are as more fully set forth in paragraphs 27-37

inclusive herein above and incorporated herein by this reference,

THIRD CAUSE FOR DISCIPLINE

(Violations of Motor Vehicle Inspection Program) |
40. Respondent Martinez/Instant Smog is subject to disciplinary action under Business
and Professions Code section 9884.7(a)(6) and Health and Safety Code section 44072.2(a), (d)
and ¢h) in that Respondent Martinez/Instant Smog faile;d to comply with the following sections of
the Health and Safety Code as follows and as more fully set forth in paragraphs 27-37 inclusive

herein above and incorporated herein by this reference:
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g,  Section 44612: Between October and December 2013, Respondent Martinez/Instant
Smog failed to follow prescribed test procedures and/or failed to perform complete Smog Check
Inspections on numerous vehicles, . )

b.  Bection 44012(d); Between October and December 2013, Respondent
Martinez/Instant Smog failed to ensure the vehicles’ evaporative systems and crankcase
ventilation systems were tested in accordance with procedures prescribed by the department,

< Section 44012(f); Between October and December 2013, Respondent
Martinez/Instant Smog failed to perform a visual/functional check of emission control devices
according to procedures prescribed by the department, including but not limited to the Mazda's
catalytic converter that was in factl in compliance and not modified.

d.  Section 44015(b): Between October and December 2013, Respondent
Martinez/Instant Smog issued smog Certificates of Compliance for various vehicles without
ensuring that the vehicles were properly tested and inspected to determine if they were in
compliance with Health and Safety Code section 44012 when in fact they were not.

e.  Section 44059; Between October and December 2013, Respondent Martinez/Instant
Smog imade false, untrue or misleading statements of compliance for various vehicles by
certifying that the vehicles had been inspected as required when, in fact, they had not.

FOURTH CAUSE FOR DISCIPLINE

(Féilure to Comply with Regulations Pursuant to the Motor Vehicle Inspection Program)
41, Respondent Martinez/Instant Smog is subject to disciplinary action under Health and
Safety Code section 44072.2(c) in that Respondent Martinez/Instant Sndog failed to comply with
provisions of California Code of Regulations, tiﬂa 16, as follows and ag more fully set for'|th in
paragraphs 27-37 inclusive herein above and incorporated herein by this reference;
a,  Section 3340.21{c): Between October and December 2013, Respondent

Martinez/Instant Smog falsely or fraudulently igsued smog Certificates of Compliance for various

| vehicles,

H
i
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b. | Section 3340.35(c): Between October and December 2013, Respondent
Martinez/Instant Smog issued smog Certificates of Compliance for various vehicles even though
the vehicles had not been properly inspected in accordance with section 3340.42.

¢.  Section 3340.42; Between October and December 2013, Respondent
Martinez/Instant Smog failed to ensure that the required smog tests were condueted on vehioles in
accordance with Bursau specifications including but not limited to the Mazda’s catalytio
converter which was not in fact modified.

d.  Section 3373; Between October and Deéezhber 2013, Respondent Martinez/Instant
Smog cauvsed to be withheld or inserted false or misleading statements or information into an
invoicé, work order, or record required to be maintained by section 3340.15(f) including but not
limited to the mifeage and additional $10.00 fee for the LPFET. |

FIFTH CAUSE FOR DISCIPLINE,
(¥ailed to Provide Required Documents)

42, Respondent Martinez/Instant Smog s subject to disciplinary action under Business -
and Professions Céde secﬁoﬂs 9884,7(a)(3), 9884.9() and California Code of Regulations, title
16, section 3353(a) in that on or about October 17, 201 3, Respondent Martinez/Tnstant Smog
failed to provide the Bureau operator with a copy of the signed work order/estimate as more fully
get forth in paragraphs 27-37 herein above and incorporated hersin by this reference.

: SIXTH CAUSE FOR DISCIPLINE
(Vio.lations of Motor Vehicle Inspection Program)

43. Respondent Garcia’s technician license and following licenses are subject to
disciplinary action pursuant to Health and Safety Code section 44072,2(a), in that between
October and December 2013, Respondent Garcia failed to comply with the provisions of the
Health and Safety Code as follows and as more fully set forth in paragraphs 27-37 herein above
and incorporated herein by this reference:

a.~  Section 44812(a): Between October and December 2013, Respondent Garcia failed
to ensure that all emission control devices and systems required by law for various vehicles,

including the Mazda, were installed and functioning correctly in-accordance with test procedures,

12
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b, Section 44012(f): Between October and December 2013, Respondent Garcia failed
to perform complete smog inspoctions on various vehicles, including the Mazda, in accordance
with procedures prcscribed by the department, including but not limited to falling to perform the
LPFET anci making false and misleading entries into the EIS which subsequently transmitted that
inaccurate data to the VID.,

¢.  Section 44015(b): Between October and Deoémbcr 2013, Respondent Garcia issued
smog Certificates of Compliance for vafious vehicles without properly testing and inspecting the
vohicles to detérmine if they were in compliance with Health and Safety Code sectiqn 44012,

d.  Section 44032; Between October and December 2013, Respondent Garcia failed to

| perform tests of emission control devices and systems in accordance with section 44012,

e.  Section 44059; Between October and December 2013, Respondént Garcla willfully
made false entries for Certificates of Compliance for various vehicles by certifying that the
vehicles had been properly inspected as required when, in fact, they had not.

SEVENTH CATUSE FOR DISCIPLINE ‘

(Failure to Comply with Regulations Pursuant to Motor Vehicle Inspection Program)

44, Respc;ndent Garcia’s technician license and following licenses are subject to
disciplinary action under Health and Safety Code sections 44072.2(c) in that Respondent Garcia
failed to comply with provisions of California Code of Regulations, title 16, as follows and as
fully set forth in paragraphs 27-37 herein above and incorporated herein by this reference:

a.  Section .334{}.24: Between October and December 2013, Respondent Garcia falsely _
or ﬁatldglently issued smog Certificates of Compliance for various vehicles. | .

b, Section 3340.30(a): Between October and December 2013, Respondent Garcia failed

to follow prescribed test and inspection procedures in accordance with Health and Safety Code

| sections 44012 and 44035, and California Code of Regulations, title 16, section 3340.42,

c.  Section 3340.41(c): Betwesn October and December 2013, Respondent Garcia
entered false information into the EIS about the véhiclas being tested, including but not limited 1o
the Mazda.

i
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4. Section 3340,42; Between October and December 2013, Respondent Garcia failed to
follow prescribed test procedures or perform complete smog checks/inspections on various
vehicles including but not limited to the Mazda. |

 EIGHTH CAUSE FOR DISCIPLINE
(Dishonesty, Fraud or Deceit)

45, Respondent Garcia’s technician license and following licenses are subject to '
disciplinary action pursuant to Hoalth and Safety Code section 44072.2(d), in that between
October and December 2013, Respondent Garcia committed dishonest, fraudulent, or deceitful

acts whereby another is injured by failing to perform smog checks/inspections according to

| procedures presoribed by the department, certifying vehicles as in compliance with Health and

| Safety Code section 44012 which were not, failing to comply with provisions of the California

Code of Regulations in the performance of smog checks/inspections, and issuing smog

| Certificates of Compliance for various vehicles without performing bona fide inspections of the'

emission control devices and systems on the vehicles, thereby depriving the People of the State of
California of the protections afforded by the Motor Vehicle Inspection Program,
‘ OTHER MATTERS

46, Pursuant to Business and Professions Code seetion 9884.7(c), the Director may
suspend, revoke or place on probation the registration for all places of business operated in this
state by Respondent Victor Manuel Martinez, Member Fast Auto LLC, upen a finding that
Respondent has, or is, engaged in a course of repeated and willful violations of the laws and
regulations perfaining to an antomotive repair dealer,

47. Pursuant to Health and Safety Code section 44072.8, If Smog Check Station License

| Number RC 274211, issued to Raspondent Victor Manuel Martinez, Member Fast Avto LLC, is

tevoked or suspended, any additional license issued under this chapter in the name of said
licensee may be likewise rovoked or suspended by the Director,

48, Pursuant to Health and Safety Code section 44072.8, if Smog Check Inspector

i License No, EO 632032 and Smog Check Repair Technician License No, El 632032, issued to
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Oscar G, Garcia, is revoked or suspended, any additional license issued under this chapter in the
name of said licensee may be likewise revoked or suspendéd By the Director.
| PRAYER

WHEREFORE, Coraplainant requests that & hearing be held on the matters herein alleged,
and that following the hearing, the Director of Consumer Affairs issué a decision;

1. Revoking or suspending Automotive Repair Dealer License Number ARD 274211,
issued to Victor Manuel Martinez, Member-Fast Auto LLC, dba Instant Smog Check - Stér +

2, Revoking or suspending any other Automotive Repair Dealer registration issued to
Victor Manuel Martinez; '

3. - Revoking or suspending Smog Check Station License Number RC 27421 1, issued to

| Victor Manuel Martinez, Member-Fast Anto LLC, dba Instant Smog Check — Star +;

4. Revoking or suspending any additional license issued under Chapter 5 of the Health

and Safety Code in the name of Victor Manuel Martinez, issued to, Fast Aute LLC, dba Instant

Smog Check — Star +;

5. Revoking or suspending Smog Check Inspector License Number EQ 632032, issued
to Oscar G. Garcia; o .

6. Revoking or 'suspending Smog Check Repair Technician License Numbet EI 632032,
isswed to Oscar G. Garcia;

7. Revoking or suspending any additional license issued to Oscar G. Garcla under the
appropriate Chapter 5 of the Health and Safety Code;

8.  Ordering Victor Manuel Martinez, Member-Fast Auto LLC dba Instant Smog Check

— Star -+, and Oscar G. Garcia, jointly and severally, to pay the Bureau of Automotive Repair the

reasonable costs of the investigation and enforcement of this case, pursuant to Business and -
Professions Code section 125.3; |
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9. Taking such other and further action as deemed necessary and proper,

S L2/
DATED: &37%@“ 23, 20/ Y )

PATRICK DORAIS

Chief

Bureau of Automotive Repair
Department of Consurmner Affairs

State of California
Complainant
SD2014707227
70956834.doex
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