BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

GARY LEE POPEJOY
P.O. Box 1231
Coalinga, CA 93210-2100

Smog Check Inspector License No.
EO 17896

Smog Check Repair Technician License
No. El 17896 (formerly Advanced
Emission Specialist Technician License
No. EA 17896)

Respondents.

Case No. 79/14-114

OAH No. 2014051068

DECISION

The attached Stipulated Revocation of Licenses and Order is hereby accepted
and adopted as the Decision of the Director of the Department of Consumer Affairs in

the above-entitled matter.

This Decision shall become effective

A\ - r P
DATED: Ck\pMQ q(LlC R

Mad |, 8015

TAMARA COLSON
Assistant General Counsel
Department of Consumer Affairs
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KAMALA D. HARRIS
Attorney General of California
KENTD. HARRIS
Supervising Deputy Attorney General
LESLIE A. BURGERMYER
Deputy Attorney General
State Bar No. 117576
13001 Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 324-5337
Facsimile: (916) 327-8643
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

GARY LEE POPEJOY
P.O. Box 1231 OAH No. 2014051068
Coalinga, CA 93210-2100

Case No. 79/14-114

STIPULATED REVOCATION OF
Smog Check Inspector License No. EO 17896 | LICENSES AND ORDER

Smog Check Repair Technician License No,
FEI 17896 (formerly Advanced Emission
Specialist Technician Llcense No. EA 17896)

| Respondents.

"IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entltled proceedings that the following matters are true:
| PARTIES

i. Patrick Dorais (“Comfplainant”) is the Chief of the Bureau of Automotive Repair
(“Bureau”), Department of Consumer Affairs. He brought this action solely in his official
capacity and is represented in this matter by Kamala D. Harris, Attomey Genéral of the State of
Califorﬁia, by Leslié A. Burgermyer, Deputy Attorney General,

2. Respondent Gary Lee Popejoy (“Respondent”) is represented in this proceeding by
attorney Mic;hael R. Levin, Esq. whqse address is Michael R. Levin, Esq., 3727 Camino del Rio,

South, Suite 200, San Diego, California 92108.

Stipulated Revocation of Licenses (Case No, 79/14-114)
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3. Inorabout 2002, the Director of the Department of Consumer Affairs (“Director”)
issued Advanced Emission Specialist Technician License Number EA 17896 to Gary Lee
Popejoy (‘;Respondent”). Respondent's Advanced Emission Specialist Technician License was
due to expire on January 31, 2013. Pursuant to California Code of Regulations, title 16, section.
3340.28, subdivision (e), the license was renewed, pursuant to Respondent's election, as Smog
Check Inspector License Number EO 17896 and Smog Check Repair Technician License
Number EI 17896 ("technician licenses"), effective December 19, 2012. The technician licenses
expired on Janwary 31, 2015, without renewal. |

JURISDICTION

4, | Accusation Number 79/14-114 was filed before the Director of the Department of
Consumer Affairs, for the Bureau of Automotive Repair, and is currently pending against
Respondent. The Accusation and all other statutorily required documents were properly served
on Respondent on April 16, 2014. Respondent timely ﬁled his Notice of Defense contesting the
Accusation. A true and correct copy of Accusation Number 79/14-114 is attached hereto, marked
Exhibit A, and incorporated by reference.

' ADVISEMENT AND WAIVERS

5. Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in Accusation Number 79/14-1 14, Respondent also has carefully read,
folly discussed.with counsel, and understands the effects of this Stipulated Revocation of
Licenses and Order. ’

6. Reépondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the fight to be represented by counsel, at
his own expense; the right to confront and cross-examine the witnesses against him; the right to
present evidence and to testify on his own behalf; the right to the issuance of subpoenas to compel
the attendance of witnesses and the production of documents; the right to reconsideration and
court review of an adverse decision; and all other rights accorded by the California

Administrative Procedure Act and other applicable laws.

)

Stipulated Revocation of Licenses (Case No. 79/14-114)
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7. Respondent voluntarily, knowingly, and intelligently waives and gives up each and

every right set forth above.
CULPABILITY

8.  Respondent admits the truth of each and every charge and allegation in Accusation
Number 79/14-114, agrees that cause exists for discipline and hereby agrees to revocation of his
Smog Check Inspector License Number EO 17896 and Smog Check Repair Technician License
Number EI 17896 (formerly Advanced Emissior; Specialist Technician License Number EA
17896).

9.  Respondent understands that by éigning this stipulation he enables the Director to
issue his order accepting the revocation of his Smog Check Inspector License Number EQ 17896
and Smog Check Repair Technician License Number EI 17896 (formerly Advanced Emission
Specialist Technician License Number EA 17896)without further process.

RESERVATION

10. Any admissions, be they express orimplied, general or specific, do not constitﬁte
ddmissions for any other purpose or proceeding to which the Department of Consumer Affairs or
Bureau of Automotive Repair-is pot a party including, but not limited to third party criminal,
administrative, or civil proceedings.

CONTINGENCY

11. This stipulation shall be subject to approval by the Director or the Director's designee.

| Respondent understands and agrees that counsel for Complainant and the staff of the Bureau of

Automotive Repair may communicate directly with the Director and staff regarding this
stipulation and revocation, without notice to or participation by Respondent or his counsel. By
signing the stipulation, Respondent understands and agrees that he may not withdraw his
agreement or seek to rescind the stipulation prior to the time the Director considers and acts upon
it. If the Director fails to adopt this stipulation as the Decision and Order, the Stipulated
Revocation and Disciplinary Order shall be of no force or effect, except for thié paragraph, it shall
be inadmissible in any legal action between the parties, and the Director shall not be disqualified

from further action by having considered this matter.

Stipulated Revocation of Licenses (Case No, 79/14-114)
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12. The parties understand and agree that Portable Document Format (“PDF”) and
facsimile copies of this Stipulated Revocation of License and Order, including PDF and facsimile
signatures thereto, shall have the same force and effect as the originals,

13. This Stipulated Revocation of License and Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
It supersedes any and all prior or contemporaneous agreements, understandings, discussions,
negotiations,' and commitménts (written or oral). This Stipulated Revocation of License and

Order may not be altered, amended, modified, suppleniented, or otherwise changed except by a

'writing executed by an authorized representative of each of the parties.

14. In consideration of the foregoing admissions and stipulations, the parties agree that
the Director may, without further notice or formal proceeding, issue and enter the following
Order: '

ORDER

IT IS HEREBY ORDERED that Smog Check Inspector License Number EO 17896 and
Smog Check Repair Technician Licehse Number EI 17896 (formerly Advanced Emission
Specialist Technician Licensé Number EA 17896) issued ;CO Respondent GarylLee Popejoy
(“Respondent™) is revoked and accepted by the Director of the Department of Consumer Affairs
(“Director”). |

1. The revocation of Respondent’s Smog Check Inspector License Number EO 17896
and Smog Chéck Repair Technician License Number EI 17896 (formerly Advanced Emission
Specialist Technician License Number EA 17896) and the acceptance of each revoked license by
the Bureau of Automotive Repair (“Bureau”) shall constitute the imposition of discipline against
Respondent. This stipulation constitutes a record of the discipline and shall become a part of
Respondent’s license history with the Bureau.

2. Respondent shall lose all rights and privileges as a Smog Check Inspector andlSmog
Check Repair Technician in California as of the effective date of the Director’s Decision and

Order,

4

Stipulated Revocation of Licenses (Case No. 79/14-1 14)
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3. Respondent shall cause to be delivered to the Bureau his pocket licenses for his Smog
Check Inspector License Number EO 17896 and Smog Check Repair Technician License
Number EI 17896 (formerly Advanced Emission Specialist Technician License Number EA
17896) and, if issued, his wall certiﬁcateé on or before the éffective date of the Decision and
O;’der. |

4. If Respondent ever applies for licensure in the State of California, the Bureau shall
treat it as é new application for licensure. Respondent must comply with all the laws, regulationé
and procedures for licensure in effect at the time the application is filed, and all of the chargés and|
éllegations contained in Accusation Number 79/14-114 shall be deemed to be true, correct and
admitted by Respondent when the Director determines whether to grant or deny the applicatioh, :

5. Respondent shall pay the agency its costs of investigation and enforcement in the
amount of $8,003.00, pursuant to Business and Professions Code section 125 3, prior to
application for a new license. |

6.  If Respondent should ever apply or re-apply for a new license or certification by any
licensing agency in the State of California, all of the charges and allegations contained in
Accusation Number 79/14-114 shall be deemed to be true, correct, and admitted by Respondent
for the purpése of any Statement of Issues or any other proceeding seeking to dény or restrict
licensure.

7. Réspondent shall not apply for a new registration, license, or certificate until one (1)
yéar from the effective date of the Decision and Order in this matter. |

ACCEPTANCE

I have carefully read the above Stipulated Revocation of Licenses and Order and have fully
discussed it with my attorney, Michael R. Levin, Esq. Iunderstand the stipulation and the effect
it will have on my Smog Check Inspector License Number EO 17896 and Smog Check Repair
Technician License Number EI 17896 (formerly Advanced Emission Specialist Technician |
License Number EA 17896). 1enter into this Stipulated Revocation of License and Order
1

Stipulated Revocation of Licenses (Case No. 79/14-114)
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KAMALA D. HARRIS

Attorney General of California

KENT D. HARRIS

Supervising Deputy Attorney General
LESLIE A. BURGERMYER

Deputy Attorney General

~State Bar No, 117576

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA. 94244-2550

Telephone: (916) 324-5337

Facsimile: (916) 327-8643
Attorneys for Complainant

BEFORE THE
I)EPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Againsts

REDLINE SMOG AND OIL CHANGE
JESUS MARCOS PONCE, OWNER
620 E. Elm Avenue :

Coalinga, CA 93210

Automotive Repair Dealer Reg. No. ARD 264338
Smog Check, Test Only, Station License No.
TC 264338,

JESUS MARCOS PONCE
280 Buckeye Springs
Coalmga, CA 93210

Smog Check Inspector License No. EQ 152765
Smog Check Repair Technician License No.
EI 152765 (formerly Advanced Emission
Specialist Technician License No. EA 152765),

and

GARY LEE POPEJOY
P.O. Box 1231
Coalinga, CA 93210-2100

Smog Check Inspector License No. EO 17896
Smog Check Repair Technician License No.

EI 17896 (formerly Advanced Emission Specialist
Techmclan Llcense No. EA 17896)

Respondents.

Case No. ,’ZO’//A/"//L)/

ACCUSATION

(6mog CHECK)

Accusation
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Complainant allegési ‘

PARTIES

1. Patrick Dorais (“Complainant™) brings this Accusation solely in his official capacity
as the Chief of the Bureau of Automotive Repair (“Bureéu”), Department of Consumer Affairs.

* Redline Smog and Oil Change, Jesus Marcos Ponce, Owner
| 2. Onor about March 11, 2011, the Director of Consumer Affairs (“Director”) issued
Automotive Repair Dealer Registration Number ARD 264338 (“registration”) to Jesus Marcos
Ponce (“Réspondent Ponce™), owner of Redline Stog and Oil Change. The registration was in
full force and effect‘at all times relevant to the charges brought herein and will expire on March
31, 2015, unless renewed.

3. On or about March 22, 201 1, the Director issued Smog Check; Test Only, Station
License Number‘ TC 264338 (“smog check station license”) to Respondent. The smog check
station license was in full force and effect at éll times relevant to the charges brought herein and
will expire on March 31, 2015, unless renewed, |

Jesus Marcos Ponce |

4. Inor about 2006, the Director issued Advanced Emission Specialist Technician
License Nﬁmber EA 152765 to Respondent Ponce. Respondent's advanced emission specialist
technician license was due to expire on August 3.1, 2012. Pursuant to California Code of
Regulations, title 16, section 3340.28, subdivision (é), the license was renewed, pursuant to
Respondent's election, as Smog Check Inspector License Number EO 152765 and Smog Check
Repair Technician Liceﬁse Number EI 152765 ("technician licenses™), effective August 10,
2012.' The technician licenses will expire’ on August 31, 2014. |

Gary Lee Popejoy | |

5. Inorabout 2002, the Director issued Advanced Emission Specialist Technician

License Number EA. 17896 to Gary Lee Popejoy (“Respondent Popejoy™). Respondent's

! Bffective August 1, 2012, California Code of Regulations, title 16, sections 3340.28,
3340.29, and 3340.30 were amended to implement a license restructure from the Advanced
Emission Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog
Check Inspector (EO) license and/or Smog Check Repair Technician (EI) license.

2

Accusation
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advanced emission specialist technician license was due to expire on January 31, 2013, Pursuant

to California Code of Regulations, ﬁt_le 16, section 3340.28, subdivision (e), the license was

renewed, pursuant to Respondent's election, as Smog Check Inspector License Number EO 17896

and Smog Check Repair Techniéian License Number EI 17896 ("technician licenses"), effective
December 19, 2012. The technician licenses will expire on January 31, 2015.
JURISDICTION

6.  Business and Professions Code (“Bus. & Prof. Code”) section 9884.7 provides that
the Director may revoke an automotive repair dealer registration.

7. Bus. & Prof. Code section 9884.13 provides, in pertinent part, that the expiration of a
valid registration shall not deprive the Director of jurisdiction to proceed with a disciplinary.
proceeding against an automotive repair dealer or to render a decision temporarily or permanently
invalidating (suspending or revoking) a registration. .

8. Health and Safety Code (“Health & Saf. Code”) section 44002 provides, in pertinent
part, thét the Director has all the powers a;ld authority granted under the Automctive Repair Act
fcj)r enforcing the Motor Vehicle Inspection Program. A

9.  Health & Saf. Code section 44072.6 provides,‘ in pertinent part, that the expiration or
suspension of a license by operation of law, or by order or decision of the Director of Coﬁsume:r
Affairs, or a court of law, or the voluntary surrender of the license shall not deprive the Director
of jurisdiction to proceed with disciplinary action.

10. Health & Saf. Code section 44072.8 states that when a license has been revoked or
suspended folloﬁvihg a hearing under this article, any additional license issued under this chapter
in the name of the licensee may be likewise revoked or éuspended by the director.

11. California Code of Regulations, title 16, sectic')n. 3340.28, subdivision (e), states that
"[ulpon renewal of an unexpired Basic Area Technician license or an Advanced Emission
Specialist Technician license issued prior to the effective date of this regulation, the licensee may
apply to renew as a Smog Check Inspector, Smog Check Repair Technician, or both. |
1 |
"

Accusation




. 1 STATUTORY AND REGULATORY PROVISIONS
E 2 12.  Bus. & Prof. Code section 9884.7 states, in pertinent part:
3 () The director, where the automotive repair dealer cannot show there
was a bona fide error, may deny, suspend, revoke or place on probation the
4 registration of an automotive repair dealer for any of the following acts or omissions
related to the conduct of the business of the automotive repair dealer, which are done
5 by the automotive repair dealer or any automotive technician, employee, partner,
¢ officer, or member of the automotive repair dealer.
(1) Making or authorizing in any manner or by any means whatever any
7 statement written or oral which is untrue or misleading, and which is known, or which
by the exercise of reasonable care should be known, to be untrue or misleading.
8 .
9 .
0 (4) Any other conduct that constitutes fraud.
1 ' ‘ '
11 ' : :
(c) Notwithstanding subdivision (b), the director may suspend, revoke or
12 place on probation the registration for all places of business operated in this state by
an automotive repair dealer upon a finding that the automotive repair dealer has, or is,
13 engaged in a course of repeated and willful violations of this chapter, or regulatlons
adopted pursuant to it.
14
15 13. Bus. & Prof. Code section 22, subdivision (a), states:
16 “Board” as used in any provision of this Code, refers to the board in
which the administration of the provision is vested, and unless otherwise expressly
17 provided, shall include “burean,” “commission,” “comimittee,” “department,”
“division,” “examining committee,” “program,” and “agency.”
18 g '
19 14. Bus. & Prof. Code section 477, subdivision (b), states, in pertinent part that a
20 || “license” i.ncludes reglstratlon and “certificate.”
21 '15. Health & Saf. Code section 44072.2 states, in pertinent part:
22 The director may suspend, revoke, or take other disciplinary action
' -against a license as provided in this article if the licensee, or any partner, officer, or
23 director thereof, does any of the following:
24 ‘ (a) Violates any section of this chapter [the Motor Vehicle Inspection
Program (Health and Saf. Code § 44000, et seq.)] and the regulations adopted
25 pursuant to it, which related to the licensed activities.
26 |
o 27 (b) Violates any of the regulations adopted by the director pursuant to this
= " chapter, _
28
4 .
Accusation. |
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(d) Commits any act mvolvmg d1shonesty, fraud, or deceit whereby
another is injured .

16. Health & Saf. Code section 44072.10 states, in pertinent part:

(c) The department shall revoke the license of any smog check technician
or station licensee who fraudulently certifies vehicles or participates in the fraudulent
inspection of vehicles. A fraudulent inspection includes, but is not limited to, all of
the following:

(1) Clean piping, as defined by the departmént -

17. California Code of Regulations, title 16, section 3340, states, in pertinent part, that '
"‘[cJlean piping’ for the purposes of Health and Safety Code section 44072.10(c)(1), means the
use of a substitute exhaust emissions sample in place of ;r,he actual test vehicle's exhaust in order
to cause the EIS to issue a certificate of compliance for the tesf vehicle”.

COST RECOVERY
18. Bus. & Prof. Code section 125.3 prov_ides, in pertinent part, that a Board may request

the administrative law judge to direct a licentiate found to have comumitted a violation or

violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation

f
and enforcement of the case.

VIDEO SURVEILLANCE OPERATION OF JANUARY 16, 2014

19.  On January 16, 2014, at approximately 0630 hours, Bureau Representative E. L.
cormnenced a video surveillance operation of Respondent Ponce’s (“Ponce”) smog check facility.

At approximately 0830 hours, Bureau Representative J. G. visited the facility and spoke to

‘Respondent Popejoy (“Popejoy”). J. G. observed that there were no vehicles parked inside the

facility. The surveillance ‘Qperation was concluded at approximately 1719 hO'urs. Later, E. L.
reviewed the survexllance video and information obtained from the Bureau’s vethe ulformatmn
database (“VID”) The VID data showed that between 1340 and 1402 hours, Popejoy performed .
a smog inspection on a 1978 GMC K3500 pickup, Licensé No. 4T09445 (“1978 GMC”), on
behalf of Ponce, resulting in the issuance of electronic smog Certificate of Compliance No.
YB847909C. In fact, the surveillance video revealed that the EIS (Emissions Inspection System)

exhaust ‘samplev‘probe was inserted into the tailpipe of a 1992 Chevrolet C2500 pickup, License
5

Accusation
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"No. 4N01823, at the time the inspection was conducted, that the 1978 GMC was not in the

vicinity of the te'sting area during the inspection, and that Ponce was present at the facility during
the time the 1978 GMC was émog certified. The Bureau concluded that Popejoy performed the
Smog ir;sﬁection on the 1978 GMC using clean piping methods, resultiﬁg in the issuance of a
frandulent certificate of compliance for the vehicle. |

FIRST CAUSE FOR DISCIPLINE,

(Untrue or Misleading Statements) -

20. Respondent Ponce’s registration is.subject to disciplinary action pursuant to Bus. &

Prof. Code section 9884.7, subdivision (a)(1), in that Respondent made or authorized a statement

which he knew or in the exercise of reasonable care should have known to be untrue or
misleading, as follows: Respondent Ponce’s smog check technician, Respondent Popejoy,
certified that the 1978 GMC had passed inspection and was in compliance with applicable laws
and regulations. In fact, Popejoy used clean piping methods in order to issue a certificate for the
vehicle and did not test or inspect the vehicle as required by Health & Saf. Code section 44012,
- SECOND CAUSE FOR DISCIPLINE
(Fraud)

21.  Respondent Ponce’é registration is subject to disciplinary action pursuant to Bus. &

Prof. Code section 9884.7 , subdivision (a)(4), in that Respondent committed an act that

constitutes fraud'by issuing an electronic smog certificate of compliance for the 1978 GMC

‘without ensuring that a bona fide inspection was performed of the emission control devices and

systems on the vehicle, thereby depriving the People of the State of California of the protection
afforded by the Motor Vehicle Inspection Prograrm.

i '
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THIRD CAUSE FCR DISCIPLINE
(Violations of the Motor Vehicle Inspection Program)
22. Respondent Ponce’s smog check station license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (a), in that Responde:nt failed to
comply with provisions of that Code, as follows:

a.  Section 44012: Respondent failed to ensure that the emission control tests were

~ performed on the 1978 GMC in accordance with procedures prescribed by the department.

b.  Section 44015: Respondent issued an electronic smog certificate of compliance for
the 1978 GMC without ensuring that the vehicle was properly tested and inspected to determine if
it was in compliance with Health & Saf. Code section 44012,

FOURTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations Pursuant
to the Motor Vehicle Inspection Program)

23. Respondent Ponce’s smog check station license is subj éct to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (c), in that Respondent failed to
comply with provisions of California Code of Regulations, title 16, as follows: |

a.  Section 3340.35, subdivision (¢): Respondent issued‘ an electronic smog certificate
of compliance for the 1978 GMC even though the vehicle had not been inspected in accordance
with section 3340.42., | -

b. * Section 3340.42: Respondent failed to ensure that the required smog tests were
conducted on the 1978 GMC in accordance with the Bureau’s specifications.

FIFTH CAUSE FOR DISCIPLINE

(Dishonesty, Fraud or Deceit)

24. Respondent Ponce’s smog check station license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (d), in that Respondent committed a
dishonest, fraudulent or deceitful act whereby another is injured by issuing an electronic smog
certificate of compliance for the 1978 GMC without ensuring that a bona fide inspection was

performed of the emission control devices and systems on the vehicle, thereby depriving the

7
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People of the State of California of the protection afforded by the Motor Vehicle Inspection

Program.

SIXTH CAUSE FOR DISCIPLINE

(Violations of the Motor Vehiclé Inspection Program)

25. Respondent Popejoy’s technician licenses are subject to disciplinary action pursuant
to Health & Saf. Code section 44072.2, subdivision (a), in that Respondent failed to éomply with
section 44012 of that Code in a material respect, as follows: Respondent failed to perform the
emissidn control tests on the 1978 GMC in accordance with procedures prescribed by the
department. | |

SEVENTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations Pursuant
~ to the Motor Vehicle Inspection Program)
26. Respondent Popejoy’s technician licenses are subject to disciplinary action pursuant
to Health & Saf. Code section 44072.2, subdivision (c), in that Respondent faile(i to comply with
provisions of California Code of Regulations, title 16, as follows:

a.  Section 3340.30, subdivision (a): Respondent failed to inspect and test the 1978

GMC in accordance with Health & Saf. Code sections 44012 and 44035 , and California Code of
Regulations, title 16, section 3340.42. |

b.  Section 3340.41, subdivision (¢): Respondent entered false information into the EIS 7

by entering vehicle identification information or emission control system identification data for a

vehicle other than the one being tested.

c.  Section 3340.42: Respondent failed to conduct the required smog tests on the 1978
GMC in accordance With. the Bureau’s specifications.
EIGHTH CAUSE FOR DISCIPLINE
(bishonesty, Fraud or Deceit)
'27. Respondent Popejoy’s technician licenses are subject to disciplinary action pursuant
to Health & Saf. Code section 44072.2, subdivision (d), in that Respondent committed a

dishonest, fraudulent or deceitful act whereby another is injured by issuing an electronic smog

8
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certificate of compliance for the 1978 GMC without performing a bona fide inspection of the

emission control devices and systems on the vehicle, thereby depriving the People of the State of
California of the protection afforded by the Motor Vehicle Inspection Program.
VIDEO SURVEILLANCE QPERATION OF JANUARY 21, 2014
28. OnJanuary 21, 2014, at approximately 0635 hours, E. L. corﬁmenced a video
éurvcillaﬁce operation of Ponce’s smdg check facility. At approximately 1645 hours, E. L. and
J. G. observed Ponce and Popejoy both present at the facility.. The surveillance operation was

concluded at approximately 1725 hours. 'Later, E. L. reviewed the surveillance video and

" information obtained from the Bureaw’s VID. The VID data showed that between 1441 and 1514

hours, Popejoy performed a smog inspection on a 1979 Pontiac Firebird (“1979 Pontiac”),
License No. 4ALC693, on behalf of Ponce, resulting in the issuance of élecironic Smog
Certifioate of Compliance No. YB 847945(3. In fact, the surveillance video revealed that the EIS
exhaust sample probe was inserted into the tailpipe of a 1975 Jeep CJ3, License No. SFHC4386,
during the time the inspection was 'cox}ducted, that a Chevrolet tmck was also driven into the east
service bay during the time the 1979 Pontiac was certified, and that the 1979 Pontiac was not in
the vicinity of the testing a;rea during the inspection. The Bureau concluded that Popejoy
performed the smog imsﬁ)ection on the 1979 Pontiac using clean piping methods, resulting in the
issuance of a ffaudulent certificate of compliance for the vehicle.

NINTH CAUSE FOR DISCIPLINE

(Untrue or Misleading Statements)

29. Respondent Ponce’s registration is subject to disciplinary action pursuant to Bus. &
Prof. Code section 9884.7, subdivision (a)(1), in that ‘Respondent made or authorized a statement
which he knew or in the exercise of | reasonable care éhou_ld have known to be untrue or |
misleading, as follows: Respondent Ponce’s smog check technician, Respondent Popejoy,
certified that the 1979 Pontiac had passed inspection and was in compliance with applicable laws
and regulations; In fact, Popejoy used clean piping methods in order to issue a certificate for the
vehicle and did not test or inspect the vehicle as required by Health & Saf. Code section 44012.
/i
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TENTH CAUSE FOR DISCIPLINE
(Fraud)
30. Respondent Ponce’s registration is subject to disciiplinary action pursuant to Bus. &
Prof. Code section 9884.7, subdiirision (a)(4), in' that Respondent committed an act that

constitutes fraud by issuing an electronic smog certificate of compliance for the 1979 Pontiac

 without ensuring that a bona fide inspection was performed of the emission control devices and

systerﬁs on the vehicle, thereby depriving the People of the State of California of the protection |
afforded by the Motor Vehicle Inspeétion Program.
’  ELEVENTH CAUSE FOR DISCIPLINE
(Violations of the Motor Vehicle Inspection Program)

31. Respondent Ponce’s smog check station license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (a), in that Respondent failed to
comply with pfovisions of that Code, as follows:

a. ' Section 44012: Respondent failed to ensure that the emission control tests were
performed on the 1979 Pontiac in.accordance with prdcedures pre§cribed by the department.

b.  Section 44015: Respondent issued an electronic smog certificate of compliance for
the 1979 Pontiac without ensuring that the vehicle Waé\properly tested and inspected to dctemiine

if it was in compliancé, with Health & Saf. Code section 44012.
| TWELFTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations Pursuant
to the Motor Vehicle Inspection Program)
32. Respondent Ponce’s smog check station license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (c), in that Respondent failed to
comply with provisions of California Code of Regulations, title 16, as follows:

a.  Section 3340.35, subdivision (¢): Respondent issued an electronic smog certificate

of compliance for the 1979 Pontiac even though the vehicle had not been inspected in accordance
with section 3340.42.
i |
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b.  Section 3340.42: Respondent failed to ensure that the required smog tests were

conducted on the 1979 Pontiac in accordance with the Bureau’s specifications.

THIRTEENTH CAUSE FOR DISCIPLINE

(Dishonesty, Fraud or Deceit)

33. Respondent Poncc’é smog check station license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (d), in that Respondent committed a
dishonest, fraudulent or deceitful act whereby another is injured by issuing an electronic smog
certificate of compliance for the 1979 Pontiac without ensuring that a bona fide inspection was
performed of the emission control devices and systems on the vehicle, thereby depriving the
People of the State of California of the protection afforded by the Motor Vehicle Inspection
Program. '

FOURTEENTH CAUSE FOR DISCIPLINE

| ("Viplations of the Motor Vehicle Inspection Program)

34. Respondent Popejoy’s technician licenses are subject to disciplinary action pursuant
to Health & Saf. Code section 44072.2, subdivision (a), in that Respondent failed to comply'with
section 44012 of that Code in a material .I‘CSPEC‘E, as follows: Respondent failed to perform the
emission control tests on the 1979 Pontiac in accordance with procedures prescribed by the
department. |

FIFTEENTH CAUSE FOR DISCIPLINE

(Féilure to Comply with Regulations Pursuant
to the Motor Vehicle Inspection Program)
35, Respolidem Popejoy’s technician licenses are subject to disciplinary action pursuant
to Health & Saf. Code section 44072.2, subdivision (c), in that Réspondent failed to comply With‘
provisions of California Code of Regulations, title 16, as follows:

a.. Section 3340.30, subdivision (a): Respondent failed to inspect and test the 1979

Pontiac in accordance with Health & Saf. Code sections 44012 and 44035, and*California Code of
Regulations, title 16, section 3340.42.
i
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b.  Section 3340.41, subdivision (¢): Respondent entered false information into the EIS

by entering vehicle identification information or emission control system identification data for a

vehicle other than the one being tested.

c.  Section 3340.42: Respondent failed to conduct the required smog tests on the 1979
Pontiac in accordance with the Bureau’s specifications. |
SIXTEENTH CAUSE FOR DISCIPLINE
(Dishonesty, Fraud or Deceit)

36. Respondeht Popejoy’s technician licenses are subject to disciplinary action pursuant

to Health & Saf. Code section 44072.2, subdivision (d), in that Respondent committed a

dishonest, fraudulent or deceitful act whereby another is injured by issuing an electronic smog
certificate of compliancé for the 1979 Pontiac without performing a bona fide inspection of the
emission control devices and systems on the vehicle, thereby depriving the People of the State of
California of the protection afforded bf the Motor Vehicle Inspection Program.

MATTERS IN AGGRAVATION

37. To determine the degree of discipline, if any, to be imposed on Respondent Ponce,

 Complainant alleges as follows:

a. On or about October 3, 2011, the Bureau issued Citation No. C2012-0244 against

Respondent in his capacity as owner of Redline Smog and Oil Change for violating Health & Saf.

Code section 44012, subdivision (f) (failure to perfdrm a visual/functional check of emission
control devices according to procedures prescribéd by the department). On or about August 18,
2011, Respondent issued a certificate of compliance to a Bureau undercover vehicle with a
missing EGR valve, and failed to perform the required timing functional test. The Bureau
assessed a civil penalty of $1,000 against Respondent for the violations. Respondent paid the fine
on Novermber 15, 2011, |

b, On or about June 27, 2012, the Bureau issued Citation No. C2012-1862 agai.nsf:
Respondent in his capacity as owner of Redline Smog and Oil Change for violating Health & Saf,
Code section 44012, sx,lﬁdivision (f) (failure to perform a visuai/functional check of emission

control devices according to procedures prescribed by the department). On or about May 17,

12
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7 1 || 2012, Respondent issued a certificate of compliance to a Bureau undercover vehicle with a
C 2 || missing positive crankcase ventilation valve and vacuum hose. Further, the vehicle’s crankcase
3 || vent breather hose. was missing and the crankcase was open to the atmosphere. The Bureau
4 assessed a civil penalty of $1,500 against Respondent for the violation. Respondent paid the fine
5 || on July 20, 2012. ‘
6 C. On or about October 4, 2010, the Bureau issued Citation No. MZCI 1-0373 against
7 || Respondent’s technician license for violations of Health & Saf. Code section 44032 (qualified |
8 || technicians shall perform tests of emission control systems and devices in accordance with Health
9 || & Saf. Code section 44012); and California Code of Regulations, title 16, section 3340.30,
:10 | subdivision (a) (qualified technicians shall inspect, test and repair vehicles in accordance with
11 || Health & Saf. Code sections 44012 and 44035 and Regulation 3340.42). On or about August 24,
12 |} 2010, Respondent issued a certificate 6f compliance to a Bureau undercover vehicle with the
13 || ignition timing adjusted beyond specifications. Respondent was directed to complete an 8 hour
J) 14 || training course and to submit proof of completion to the Bureau withih 30 days from receilﬁt of
( - 15 || the citation. Respondent completed the training on November 19, 2010.
16 d.  Onor about October 3, 2011, the Bureau issued Citation No. M2012-0245 against
17 || Respondent’s technician license for violation of He_alth & Saf. Code section 44032 (qualified
18 || technicians shall perform tests of emission control systems and devices in accordance with Health
19 || & Saf. Code section 44012). On or about August 18, 2011? Respondenp issued a certificate of
20 || compliance to a Bureau undercovef vehic‘le with a missing EGR valve, and failed to perform a
21 réquired timing functional test. Respondént was directed to complete a 16 hour training course
22 || and to submit proof of completion to the Bureau within 30 days from receipt of the citation.
23 | Respondent comple_ted‘the training on December 11, 2011.
24 e. On ér about June 27, 2012, the Bureau issued Citation No. M2012-1863 against
25 || Respondent’s technician license for violation of Health & Saf. Code section 44032 (qualified
26 | technicians shall perform tests of emission control systems and dﬁiaes in accordancg with Health
, _J 27 || & Saf. Code section 44012). On or about‘May 17,2012, Respbﬁdent issued a certificate of
= 28 || compliance to a Bureau undercover vehicle with a missing positive crankcase ventilation valve
13
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and vacuum hose. Fuﬁher, the vehicle’s crankcase vent breather hose was missing and the
crankcase was open to the atmosphere. Respondent was directed to complete the Basic Clean Air
Car Course and to submit proof of completion to the Bureau within 30 days from receipt of the
citation. Respondent completed the training on November 26, 2012.

OTHER MATTERS

38. Pursuan.t to Bus. & Prof. Code section 9884.7, subdivision (c), the Director may
suspend, revoke, or place on probation the registration for all places of business operated in this
state by Respondent Jesus Marcos P(')née, owner of Redline Smog and Oil Change, upon a finding

that Respondent has, or is, engaged in a course of repeated and willful violations of the laws and

‘regulations pertaining to an automotive repair dealer.

39. Pursuant to Health & Saf. Code section 44072.8, if Smog Check, Test Only, Station
License Number TC 264338, iséued to Respondent Jesus Marcos Ponce, owner of Redline Smog
and Oil Change, is revoked or suépended, any additional license issued under this chapter in the
name of said licensee, including, but not limited to, Smog Check Inspector License Nurn‘ber EO
152765 and Smog Check Repair Techn'ician' License Number EI 152765, may be likewise
revoked or suspended by the Director. '

40.  Pursuant to Health & Saf. Code section 44672.8, if Smog Check Inspector License
Number EO 17896 and Smog Check Repair Technioian License Number EI 17896, issued to
Respondent Gary Lee Popejoy, are revoked or suspended, any additional license issued under this
chapter in the name of said licensee may be likewise revoked or suspended by the Director.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and tliat following the hearing, the Director of Consumer Affairs issue a decision:

L. Reffoking or sﬁspending Automotive Repair Dealer Registration Number ARD
264338, issued to Jesus Marcos Ponce, owner of Redline Smog and Oil Change;

2. | Revoking or suspending any other automotive repair dealer registrétion issued to
Jesus Mafcos Ponce;

i
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‘DATED /%7/'// / [ 26/ ?é /

3.  Revoking or suspending ‘Smog Check, Test Only, Sfation License Number
TC 264?;38, issued to Jesus Marcos Ponce, owner of Redline Smog and Oil Change;

4. Revoking or suspending any additional license issued under Chapter 5 of the Health
and Safety Code in the name of Jesus Marcos Ponce, including, but not limited to, Smog Check
Inspector License Number EO 152765 and Smog Check Repair Technician License Number EI
152765;

5. Revoking or suspending Smog Check Inspector License Number EO 17896 and
Smog Check Repair Technician License Number EI 17896, issued to Gary Lee Popejoy;

6. | Revoking or suspending any additional license issued under Chapter 5 of the Héalth
and Séfety Code in the name of Gary Lee Popejoy;

7; '/A Ordering Jesus Marcos Ponce, owner of Redline Smog and Oil Change, and Gary Lee
Popejoy to pay the Director of Consumer Affairs the reasonable costs of tile investigation and
enforcement of this case, pursuant to Business and Professmns Code section 125.3;

8.  Taking such other and further action as deemed necessary and proper.

$
¢ W
PA FRICKL DORAIS '
Chief :
Bureau of Automotive Repair
Department of Consumer Affairs
State of California
Complainant

SA2014115103
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