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KAMALA D. HARRIS

Attorney General of California

FRANK H. PACOE

Supervising Deputy Attorney General

JUSTIN R. SURBER

Deputy Attorney General

State Bar No. 226937
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 355-5437
Facsimile: (415) 703-5480

Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 79/14-12

Al TEST ONLY CENTER
906 W. Evelyn Ave
Sunnyvale , CA 94086 ACCUSATION
WILLIAM TONG, OWNER (Smog Check)

Mailing Address:
1746 Galewood Ct.
San Jose, CA 95133

Automotive Repair Dealer Registration No.
ARD 269131

Smog Check Test Only Station License No.
TC 269131

and
JOE HUNG NGUYEN

3598 Cour Du Vin
San Jose, CA 95148

Advanced Emission Specialist Technician
License No. EA 634760, to be redesignated
upon renewal as EO634760 and/or E1634760

Respondent.

Complainant alleges:
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PARTIES

1.  Patrick Dorais (Complainant) brings this Accusation solely in his official capacity as
the Acting Chief of the Bureau of Automotive Repair, Department of Consumer Affairs.

Automotive Repair Dealer Registration

2. On or about May 16, 2012, the Bureau issued Automotive Repair Dealer Registration
Number ARD 269131 (“registration”) to William Tong (“Respondent Tong™) doing business as
Al Test Only Center. The registration was in full force and effect at all times relevant to the
charges brought herein and will expire on May 31, 2014, unless renewed.

Smog Check Test Only Station License

3.  Onor about May 24, 2012, the Bureau issued Smog Check Test Only Station License
Number TC 269131 (“station license™) to Respondent Tong. The station license was in full force
and effect at all times relevant to the charges brought herein and will expire on May 31, 2014,
unless renewed.

Advanced Emission Specialist Technician License

4. On or about September 13, 2012, the Bureau issued Advanced Emission Specialist
Technician License Number EA 634760 (“technician license™) to Joe Hung Nguyen
(“Respondent Nguyen™). The technician license was in full force and effect at all times relevant
to the charges brought herein and will expire on September 30, 2014, unless renewed. Upon
renewal of the license, the license will be re-designated as EO 634760 and/or EI 634760. '

5.  Respondent Tong and Respondent Nguyen shall be collectively referred to as

“Respondents.”

JURISDICTION

6.  This Accusation is brought before the Director of Consumer Affairs (Director) for the

Bureau of Automotive Repair, under the authority of the following laws.

! Effective August 1, 2012, California Code of Regulations, title 16, sections 3340.28,
3340.29, and 3340.30 were amended to implement a license restructure from the Advanced
Emission Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog
Check Inspector (EO) license and/or Smog Check Repair Technician (EI) license.
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7.  Section 9884.7 of the Business and Professions Code (“Code”) states, in pertinent
part:

(a) The director, where the automotive repair dealer cannot show there was a bona fide
error, may deny, suspend, revoke, or place on probation the registration of an automotive repair
dealer for any of the following acts or omissions related to the conduct of the business of the
automotive repair dealer, which are done by the automotive repair dealer or any automotive
technician, employee, partner, officer, or member of the automotive repair dealer.

(1) Making or authorizing in any manner or by any means whatever any statement written
or oral which is untrue or misleading, and which is known, or which by the exercise of reasonable

care should be known, to be untrue or misleading.

(4) Any other conduct that constitutes fraud.

(6) Failure in any material respect to comply with the provisions of this chapter or

regulations adopted pursuant to it.

(c) Notwithstanding subdivision (b), the director may suspend, revoke, or place on
probation the registration for all places of business operated in this state by an automotive repair
dealer upon a finding that the automotive repair dealer has, or is, engaged in a course of repeated
and willful violations of this chapter, or regulations adopted pursuant to it.

8.  Code section 9884.13 provides, in pertinent part, that the expiration of a valid
registration shall not deprive the director or chief of jurisdiction to proceed with a disciplinary
proceeding against an automotive repair dealer or to render a decision invalidating a registration
temporarily or permanently.

9.  Section 44002 of the Health and Safety Code provides, in pertinent part, that the
Director has all the powers and authority granted under the Automotive Repair Act for enforcing

the Motor Vehicle Inspection Program.
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10. Section 44012 of the Health and Safety Code requires that tests at smog check
stations be performed in accordance with procedures prescribed by the department.

11. Section 44072.2 of the Health and Safety Code states, in pertinent part:

The director may suspend, revoke, or take other disciplinary action against a license as
provided in this article if the licensee, or any partner, officer, or director thereof, does any of the
following:

(a) Violates any section of this chapter and the regulations adopted pursuant to it, which

related to the licensed activities.

(c) Violates any of the regulations adopted by the director pursuant to this chapter.

(d) Commits any act involving dishonesty, fraud, or deceit whereby another is injured.

(h) Violates or attempts to violate the provisions of this chapter relating to the particular
activity for which he or she is licensed.

12.  Section 44072.6 of the Health and Safety Code provides, in pertinent part, that the
expiration or suspension of a license by operation of law, or by order or decision of the Director
of Consumer Affairs, or a court of law, or the voluntary surrender of the license shall not deprive
the Director of jurisdiction to proceed with disciplinary action.

13. Section 44072.8 of the Health and Safety Code states:

When a license has been revoked or suspended following a hearing under this article, any
additional license issued under this chapter in the name of the licensee may be likewise revoked
or suspended by the director.

14. California Code of Regulations, title 16, section 3340.28, subdivision (e), states that
“[u]pon renewal of an unexpired Basic Area Technician license or an Advanced Emission
Specialist Technician license issued prior to the effective date of this regulation, the licensee may
apply to renew as a Smog Check Inspector, Smog Check Repair Technician, or both.”

15. California Code of Regulations, title 16, section 3340.30, states, in pertinent part:

Accusation
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A licensed smog check inspector and/or repair technician shall comply with the following
requirements at all times while licensed:

(a) Inspect, test and repair vehicles, as applicable, in accordance with section 44012 of the
Health and Safety Code, section 44035 of the Health and Safety Code, and section 3340.42 of this

article.

16. California Code of Regulations, title 16, section 3340.35(c), states, in pertinent part:

(c) A licensed station shall issue a certificate of compliance or noncompliance to the owner
or operator of any vehicle that has been inspected in accordance with the procedures specified in
section 3340.42 of this article and has all the required emission control equipment and devices

installed and functioning correctly.

17. California Code of Regulations, title 16, section 3340.41(c), states:

No person shall enter into the emissions inspection system any vehicle identification
information or emission control system identification data for any vehicle other than the one
being tested. Nor shall any person knowingly enter into the emissions inspection system any false

information about the vehicle being tested.

FACTUAL SUMMARY

18. On or about April 25, 2013, the Bureau’s investigative staff conducted an undercover
surveillance operation at Respondent Tong’s shop, Al Test Only Center. Respondents” were
observed to perform fraudulent smog inspections, as follows:

a. Fraudulent Inspection 1: Respondents purported to test a 2001 Volkswagen Jetta,
license number 4SJ7840, entered information in the Emissions Inspection System
regarding said vehicle, and issued a certificate for said vehicle. In reality, the vehicle
that Respondent Nguyen tested was a late 1990°s Asian car. The 2001 Volkswagen

Jetta was not in the test bay of the facility at the time of the certification.

? Respondent Nguyen performed the smog tests on behalf of Respondent Tong.
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. Fraudulent Inspection 2: Respondents purported to test a 1995 BMW 3-Series, license

number 3LWG642, entered information in the Emissions Inspection System regarding
said vehicle, and issued a certificate for said vehicle. In reality, the vehicle that
Respondent Nguyen tested was a late 1990°s Asian car. The 1995 BMW 3-Series was
not in the test bay of the facility at the time of the certification.

Fraudulent Inspection 3: Respondents purported to test a 2001 Honda Prelude, license

number 4RYJ513, entered information in the Emissions Inspection System regarding
said vehicle, and issued a certificate for said vehicle. In reality, the vehicle that
Respondent Nguyen tested was a late 1990’s Asian car. The 2001 Honda Prelude was

not in the test bay of the facility at the time of the certification.

. Fraudulent Inspection 4: Respondents purported to test a 1994 Toyota Corolla, license

number 6BGB469, entered information in the Emissions Inspection System regarding
said vehicle, and issued a certificate for said vehicle. In reality, the vehicle that
Respondents tested was a late 1990’s Asian car. The 1994 Toyota Corolla was not in
the test bay of the facility at the time of the certification.

Fraudulent Inspection 5: Respondents purported to test a 1996 Cadillac Seville, license

number SEJR831, and entered information in the Emissions Inspection System
regarding said vehicle. In reality, the vehicle that Respondent tested was a 1999
Chevrolet Blazer, license number 5NZJ511. The 1996 Cadillac Seville was not in the
test bay of the facility at the time of the test.

Fraudulent Inspection 6: Respondents purported to test a Ford F250 truck, license

number 8E17751, entered information in the Emissions Inspection System regarding
said vehicle, and issued a certificate for said vehicle. In reality, the vehicle that
Respondent tested was a 1999 Chevrolet Blazer, license number SNZJ511. The Ford

F250 truck was not in the test bay of the facility at the time of the certification.

. Fraudulent Inspection 7: Respondents purported to test a 1996 Jeep Cherokee, license

number 4XBB911, entered information in the Emissions Inspection System regarding

said vehicle, and issued a certificate for said vehicle. In reality, the vehicle that

6
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Respondents tested was a 1999 Chevrolet Blazer, license number SNZJ511. The 1996

Jeep Cherokee was not in the test bay of the facility at the time of the certification.

. Fraudulent Inspection 8: Respondents purported to test a 1995 Toyota T100 truck,

license number 7899762, entered information in the Emissions Inspection System
regarding said vehicle, and issued a certificate for said vehicle. In reality, the vehicle
that Respondents tested was a 1999 Chevrolet Blazer, license number SNZJ511. The
1995 Toyota T100 truck, was not in the test bay of the facility at the time of the
certification.

Fraudulent Inspection 9: Respondents purported to test a 1994 Mercedes S420, license

number 3HEM265, entered information in the Emissions Inspection System regarding
said vehicle, and issued a certificate for said vehicle. In reality, the vehicle that
Respondents tested was a 1999 Chevrolet Blazer, license number SNZJ511. The 1994
Mercedes S420 was not in the test bay of the facility at the time of the certification.

Fraudulent Inspection 10: Respondents purported to test a 1995 Nissan Maxima,

license number 4UPN410, entered information in the Emissions Inspection System
regarding said vehicle, and issued a certificate for said vehicle. In reality, the vehicle
that Respondents tested was a 1999 Chevrolet Blazer, license number SNZJ511. The
1995 Nissan Maxima was not in the test bay of the facility at the time of the

certification.

. Fraudulent Inspection 11: Respondents purported to test a 1980 Porsche 924, license

number 6MPP042, entered information in the Emissions Inspection System regarding
said vehicle, and issued a certificate for said vehicle. In reality, the vehicle that
Respondents tested was a late 1990s Asian car. The 1980 Porsche 924 was not in the
test bay of the facility at the time of the certification.

Fraudulent Inspection 12: Respondents purported to test a 1977 Nissan truck, license

number 1F09988, entered information in the Emissions Inspection System regarding

said vehicle, and issued a certificate for said vehicle. In reality, the vehicle that
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Respondent tested was a late 1990s Asian Car. The 1977 Nissan truck was not in the

test bay of the facility at the time of the certification.

. Fraudulent Inspection 13: Respondents purported to test a 1994 Saturn SL, license

number SKEZ254, entered information in the Emissions Inspection System regarding
said vehicle, and issued a certificate for said vehicle. In reality, the vehicle that
Respondent tested was a late 1990’s Asian car. The 1994 Saturn SL was not in the test

bay of the facility at the time of the certification.

. Fraudulent Inspection 14: Respondents purported to test a 1993 Nissan 240SX, license

number 3SYX067, entered information in the Emissions Inspection System regarding
said vehicle, and issued a certificate for said vehicle. In reality, the vehicle that
Respondent tested was a late 1990°s Asian car. The 1993 Nissan 240SX was not in the
test bay of the facility at the time of the certification.

Fraudulent Inspection 15: Respondents purported to test a 1994 BMW 3-Series, license

number 6GUY 632, entered information in the Emissions Inspection System regarding
said vehicle, and issued a certificate for said vehicle. In reality, the vehicle that
Respondent tested was a late 1990’s Asian car. The 1994 BMW 3-Series was not in the

test bay of the facility at the time of the certification.

. Fraudulent Inspection 16: Respondents purported to test a 1997 BMW 7-Series, license

number 3VLX222, entered information in the Emissions Inspection System regarding
said vehicle, and issued a certificate for said vehicle. In reality, the vehicle that
Respondents tested was a 1999 Chevrolet Blazer, license number SNZJ511. The 1997

BMW 7-Series was not in the test bay of the facility at the time of the certification.

. Fraudulent Inspection 17: Respondents purported to test a 1987 Chevrolet Camero,

license number 2FAM933, entered information in the Emissions Inspection System
regarding said vehicle, and issued a certificate for said vehicle. In reality, the vehicle
that Respondents tested was a 1999 Chevrolet Blazer, license number SNZJ511. The
1987 Chevrolet Camero was not in the test bay of the facility at the time of the

certification.
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r. Fraudulent Inspection 18: Respondents purported to test a 1997 Chevrolet Astro,

license number 6SHY 271, entered information in the Emissions Inspection System
regarding said vehicle, and issued a certificate for said vehicle. In reality, the vehicle
that Respondents tested was a 1999 Chevrolet Blazer, license number SNZJ511. The
1997 Chevrolet Astro was not in the test bay of the facility at the time of the
certification.

s. Fraudulent Inspection 19: Respondents purported to test a 1986 Dodge D350 truck,
license number 5B82263, entered information in the Emissions Inspection System
regarding said vehicle, and issued a certificate for said vehicle. In reality, the vehicle
that Respondents tested was a 1999 Chevrolet Blazer, license number SNZJ511. The
1986 Dodge D350 was not in the test bay of the facility at the time of the certification.

t. Fraudulent Inspection 20: Respondents purported to test a 1999 Chevrolet C1500,

license number SVOTS583, entered information in the Emissions Inspection System
regarding said vehicle, and issued a certificate for said vehicle. In reality, the vehicle
that Respondents tested was a 1999 Chevrolet Blazer, license number SNZJ511. The
1999 Chevrolet C1500 was not in the test bay of the facility at the time of the
certification.
FIRST CAUSE FOR DISCIPLINE
(Misleading Statements - Registration)

19. Respondent Tong has subjected his registration to discipline under Code section
9884.7, subdivision (a)(1), in that he made statements which he knew or which by exercise of
reasonable care he should have known were untrue or misleading, as set forth above in paragraph
18. Respondent Tong fraudulently purported to test vehicles in Fraudulent Inspections 1-20, and
certified that the vehicles in Fraudulent Inspections 1-20 passed inspection and were in
compliance with applicable laws and regulations. In fact, Respondent conducted the inspections
on those vehicles using clean-piping methods.

/17
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SECOND CAUSE FOR DISCIPLINE

(Fraud - Registration)

20. Respondent Tong has subjected his registration to discipline under Code section
9884.7, subdivision (a)(4), in that he committed acts which constitute fraud, as set forth above in
paragraph 18.

THIRD CAUSE FOR DISCIPLINE

(Violation of the Motor Vehicle Inspection Program — Station License)

21. Respondent Tong has subjected his station license to discipline under Health and
Safety Code section 44072.2, subdivisions (a) and (c), in that he violated sections of that Code
and applicable regulations, as set forth above in paragraphs 18, as follows:

a.  Section 44012: Respondent Tong failed to ensure that the emission control tests were
performed on those vehicles in accordance with procedures prescribed by the department.

b.  Section 44015: Respondent Tong issued electronic certificates of compliance for
those vehicles without ensuring that the vehicles were properly tested and inspected to determine
if they were in compliance with Health and Safety Code section 44012.

d.  Section 3340.24, subdivision (c): Respondent Tong falsely or fraudulently issued
electronic certificates of compliance for those vehicles without performing bona fide inspections
of the emission control devices and systems on the vehicles as required by Health and Safety
Code section 44012.

e.  Section 3340.35, subdivision (¢): Respondent Tong issued electronic certificates of
compliance even though those vehicles had not been inspected in accordance with section
3340.42.

f. Section 3340.42: Respondent Tong failed to conduct the required smog tests and
inspections on those vehicles in accordance with the Bureau’s specifications.

FOURTH CAUSE FOR DISCIPLINE

(Dishonesty, Fraud or Deceit — Station License)
22. Respondent Tong subjected his station license to discipline under Health and Safety

Code section 44072.2, subdivision (d), in that he committed acts involving dishonesty, fraud or

10
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deceit, whereby another was injured by issuing electronic certificates of compliance for vehicles
without performing bona fide inspections of the emission control devices and systems on the
vehicles, thereby depriving the People of the State of California of the protection afforded by the
Motor Vehicle Inspection Program, as set forth above in paragraph 18.

FIFTH CAUSE FOR DISCIPLINE

(Violations of the Motor Vehicle Inspection Program — Technician License)

23. Respondent Nguyen has subjected his technician license to discipline under Health
and Safety Code section 44072.2, subdivisions (a) and (c), in that he violated sections of that
Code and applicable regulations, as set forth above in paragraph 18, as follows:

a.  Section 44012: Respondent Nguyen failed to ensure that the emission control tests
were performed on those vehicles in accordance with procedures prescribed by the department.

b.  Section 44015: Respondent Nguyen issued electronic certificates of compliance for
those vehicles without ensuring that the vehicles were properly tested and inspected to determine
if they were in compliance with Health and Safety Code section 44012,

c.  Section 44059: Respondent Nguyen willfully made false entries for the electronic
certificates of compliance by certifying that those vehicles had been inspected as required when,
in fact, they had not.

d.  Section 3340.24, subdivision (c): Respondent Nguyen falsely or fraudulently issued
electronic certificates of compliance for those vehicles without performing bona fide inspections
of the emission control devices and systems on the vehicles as required by Health and Safety
Code section 44012.

e.  Section 3340.30, subdivision (a): Respondent Nguyen failed to inspect and test
those vehicles in accordance with Health and Safety Code section 44012.

f. Section 3340.35, subdivision (¢): Respondent Nguyen issued electronic certificates
of compliance even though those vehicles had not been inspected in accordance with section
3340.42.

g.  Section 3340.42: Respondent Nguyen failed to conduct the required smog tests and

inspections on those vehicles in accordance with the Bureau’s specifications.
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SIXTH CAUSE FOR DISCIPLINE
(Dishonesty, Fraud or Deceit — Technician License)

24. Respondent Nguyen subjected his technician license to discipline under Health and
Safety Code section 44072.2, subdivision (d), in that he committed acts involving dishonesty,
fraud or deceit, whereby another was injured by issuing electronic certificates of compliance for
vehicles without performing bona fide inspections of the emission control devices and systems on
the vehicles, thereby depriving the People of the State of California of the protection afforded by
the Motor Vehicle Inspection Program, as set forth above in paragraph 18.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Director of Consumer Affairs issue a decision:

1. Revoking or suspending Automotive Repair Dealer Registration Number ARD
269131, issued to William Tong

2. Revoking or suspending Smog Check, Test Only, Station License Number TC
269131, issued to William Tong;

3. Ordering William Tong to pay the Bureau of Automotive Repair the reasonable costs
of the investigation and enforcement of this case, pursuant to Business and Professions Code
section 125.3;

4. Revoking or suspending Advanced Emission Specialist Technician License No. EA
634760, to be redesignated upon renewal as EO634760 and/or E1634760, issued to Joe Hung
Nguyen;

5. Ordering Joe Hung Nguyen to pay the Bureau of Automotive Repair the reasonable
costs of the investigation and enforcement of this case, pursuant to Business and Professions
Code section 125.3;

/11
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6.  Taking such other and further action as deemed necessary and proper.

DATED: ‘%ﬁé/néefé 20(3

" [k B

SF2013405235
40752825.doc

PATRICK DORAIS

Acting Chief

Bureau of Automotive Repair
Department of Consumer Affairs
State of California

Complainant
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