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KAMALA D. HARRIS
Attorney General of California
KENT D. HARRIS
Supervising Deputy Attorney General
DAVID E. BRICE
Deputy Attorney General
State Bar No. 269443
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550 -
Telephone: (916) 324-8010
Facsimile: (916) 327-8643
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Case No. / -
Probation Against: ,7(? / 5 / 9 9

PAUL SUPOTE VIRIYAPUNT PETITION TO REVOKE PROBATION
5363 Barbados Circle

Stockton, CA 95210 ($mo& CHELK)

Smog Check Inspector EO License No.
630183

Smog Check Repair Technician EI License
No. 630183

(Formerly Advanced Emission Specialist EA
Technician License No. 630183)

Respondent.

Patrick Dorais (“Complainant™) alleges:
PARTIES

1.  Complainant brings this Petition to Revoke Probation solely in his official capacity as
the Chief of the Bureau of Automotive Repair (“Bureau’), Department of Consumer Affairs.

2. Onor about May 5, 2008, the Director of Consumer Affairs (“Director”) issued
Advanced Emission Specialist Technician EA License No. 630183 to Paul Supote Viriyapunt
(“Respondent™). Respondent’s technician license was due to expire on September 30, 2012.
Pursuant to California Code of Regulations, title 16 (“Regulations”), section 3340.28(e), effective
September 13, 2012, Respondent elected to renew the license as Smog Check Inspector EO
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License No. 630183 and Smog Check Repair Technician EI License No. 630183." The smog
check inspector and smog check repair technician licenses expired on September 30, 2014, and
have not been renewed. The advahced emission specialist technician license was cancelled on
September 13, 2012.

Disciplinary History

3. Inadisciplinary action entitled /n the Matter of the Accusation Against: Smog Tech
and. . . Paul Supote Viriyapunt, Case No. 79/11-99, the Director issued a Final Decision After
Remand From Superior Court (the “decision”), effective May 23, 2014, in which Respondent’s
Advanced Emission Specialist Technician EA License No. 630183, designated upon renewal as
Smog Check Inspector EO License No. 630183 ‘and Smog Check Repair Technician EI License
No. 630183 (the “licenses™), were revoked. However, the revocation was stayed and
Respondent’s licenses were placed on probation for a period of three years of probation with
certain terms and conditions, including a five day suspension that commenced on May 23, 2014.
A copy of that decision is attached as Exhibit A and is incorporated by reference. |

JURISDICTION

4. Probation Term and Condition Number 5.b.vi of the decision states:

Should the Director of the Department of Consumer Affairs determine
that respondent Viriyapunt has failed to comply with the terms and conditions
of probation, the department may, after giving notice and opportunity to be
heard, lift the stay of revocation causing respondent’s licenses to be revoked.

5. Grounds exist to revoke Respondent’s probation and reimpose the order of revocation
of his smog check inspector and smog check repair technician licenses (formerly advanced
emission specialist technician license).

1
I
1

! Effective August 1, 2012, Regulations, sections 3340.28, 3340.29, and 3340.30 were
amended to implement a license restructure from the Advanced Emission Specialist Technician
(EA) license and Basic Area (EB) Technician license to Smog Check Inspector (EO) license
and/or Smog Check Repair Technician (EI) license.
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FIRST CAUSE TO REVOKE PROBATION

(Failure to Report in Person as Prescribed by the Bureau)
6. At all times after the effective date of Respondent’s probation, Condition 5,b.iii of the

Decision stated that Respondent shall:

Report in person or in writing as prescribed by the Bureau of
Automotive Repair, on a schedule set by the bureau, but no more frequently
than each quarter, on the methods used and success achieved in maintaining
compliance with the terms and conditions of probation.

7.  Respondent's probation is subject to revocation in that he failed to report as
prescribed and scheduled by the Bureau. The facts and circumstances regarding this violation are
as follows:

a.  Onor about May 27, 2014, Respondent was notified during a probation conference
prescribed by the Bureau that the next probation conference was scheduled for September 2,
2014, at 11:00 a.m. Respondent failed to appear on September 2, 2014,

b.  Onor about September 2, 2014, the Bureau sent notice to Respondent that, due to his
failure to appear at the probation conference scheduled for September 2, 2014, it had been
rescheduled for September 11, 2014, at 10:00 a.m. Respondent failed to appear on September 11,
2014.

SECOND CAUSE TO REVOKE PROBATION

(Failure to Provide Proof of Completion of Prescribed Course)
8. At all times after the effective date of Respondent’s probation, Condition 5,b.vii of

the Decision stated that Respondent shall:

Attend and successfully complete the bureau’s advanced air/clean air
car course. Said course shall be completed and proof of completion submitted
to the bureau within 180 days of the effective date of this Decision and Order.
If proof of completion of the course is not furnished to the bureau within the
180-day period, the department may, until such proof is received and after
giving notice and opportunity to be heard, lift the stay of revocation causing
respondent’s licenses to be revoked.

9.  Respondent's probation is subject to revocation in that he failed to furnish to the
Bureau proof of completion of the Bureau’s advanced ait/clean air car course.

1
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OTHER MATTERS

10.  Pursuant to Health & Safety Code section 44072.8, if Smog Check Inspector EO
License No. 630183 and/or Smog Check Repair Technician EI License No. 630183 issued to Paul
Supote Viriyapunt is revoked or suspended, any additional license issued under this chapter in the
name of said licensee may be likewise revoked or suspended by the Director.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters alleged in this
Accusation and Petition to Revoke Probation, and that following the hearing, the Director of
Consumer Affairs issue a decision:

1. Revoking probation and reimposing the order of revocation of Smog Check Inspector
EO License No. 630183 and Smog Check Repair Technician EI License No. 630183 (formerly
Advanced Emission Specialist Technician EA License No. 630183), issued to Paul Supote
Viriyapunt;

2. Revoking or suspending any additional license issued under Chapter 5 of the Health
and Safety Code in the name of Paul Supote Viriyapunt; and,

3. Taking such other and further action as deemed necessary and proper.

DATED: \Jé(/?e /Z/ 2005 %Eb’%

PATRICK DORAIS

Chief

Bureau of Automotive Repair
Department of Consumer Affairs
State of California

Complainant

SA2015101337
11858366.doc
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- BEFORE THE DIRECTOR :
BUREAU OF AUTOMOTIVE REPAIR -
'DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

'In the Matter of the Accusation Against:

SMOGTEGH - . “Case No.79/11-99 -
. Stéckton, California 05205 . . , L
HARJIT SINGH, PARTNER . . OAH No. 2011 1 00307 -

JASJHT KAUR BAIN, PARTNER
Automot‘zvé Rebair Dealér Registration
- No. ARD 243698 .
Smog Check, Tast Only, Sta’non Llcense
No. TC 243898
- and :

~ HARJIT SINGH
- Lodi, California 95242

Advanced Emission Specialist Technician’
. license No. EA 137249 '

and

PAUL SUPOTE VIRIYAPUNT |
- Stockten, California. 95210 - -

Advanced Emission Specialist Technician
License No. EA 630183 -

Respondents,
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‘FINAL DECISION AFTER F%EfMAND FROM SUPERIOR COURT

' “This matter was heard beforé F{ebecca M Westmore, Admrmstratlve Law Judge
(ALJ), Office of Administrative Hearmgs State of California, on Juty 19 2012, in
Saoramento California.

Patrick M. Kenady, Deputy Attorney General represen‘tad complamam Sherry .
Mehl, Chief of the Bureau of Automo’uve Hepalr (bureau) Depafrment of Consumer
Affairs- (departmen’r)

Chrrs’ropher A. DeWys A’rtomey at Law Aummotive Defense Specrahs S,

. represented respondents Smog Tech, Harjit Sirigh, individuglly and as partner of Smog

Tech, and F’aul Supo’re Vrrryapurrt who were present rhraughou‘r the hearmg

There was no appearance by oron behalf of respondent Jasjrt Kaur Bam
Partmar of Smog Tech.

Evidence was recerved the record was closed and the matter Was submrtted
for decrsu:m on July 19, 2012, ‘ ,

On Augus‘r 14, 2012, the, ALJ submrt’red her proposed decision to.the- Bureau of

- Automotive Repair, Department of Consumer Affairs, The Director of the Department
. of Consumer Affairs {"Director”). adopted the ALJ's prmposed decisron on September 4,

2012 to beoome effective on Oc’rober 15, 2012.

Thereaﬁer on or about October g9, 2012, ree;pondan’rs filed a Petition forWrrt of .

.Mandamus in the County of San Francrsco Superror Court, Case No. CPF:12-5125186.

The court heard the matter on May 30, 2013. On July 8, 2013 the court issued its
Staternent of Decision Granting Writ of Administrative Mandamus in Part and Denying
in Part. The SanFrancisco Superior Court, pursuant fo its ruling of July 9, 2013, set
aside the Decision and remanded the matfer to the Director to reconsider the Decision
dated September'4, 2012 with regard to discipline in light of Its decision that the
factual ﬂndlngs of clean plugging are not supported by the wel ght of the evrdence

- The Director advised both parties that any written argumen’r that the parties wish
to present must be filed with ‘rhe Director by October 25, 2013, but that no new evidence
may be submitted. ‘Both parties provrded written argument In the time set by the
Director for receiving such argument prior to its deliberations. Those wrrtten
arguments have been read and oonsrdered by the Dlreo’ror

Pursuant to the Supenor Court's ruhng to reconsrder the aforementroned parts
of the Director's September 4, 2012 Decision, the Director now makes the following

. Final Decision after Remand in compliance with the Superior Court’s ruling.



FACTUAL FINDINGS '

1. ‘In 2006 the bureau lssued automotlve repalr dealer registration number
- ARD 243698 {registration) to responden’ts Harjit Singh and Jasjit Kaur Bain, doing

business as 8mog Tech, located in Stgckton, California. The registration explred on
February 28, 2013 and has not been renewed.

C2. On Marth 17, 2006 the bureau issued smog check, test only, station
license number TC 243698 (station license) to réspondents Harjit Singh and Jasjit-. .
Kaur Bain, doing business as Smog Tech, located in Stockton, California. The license.
explred on February 28,2013 and has not been renewed.

3. in 2002, the bureau 1ssuad advanced emission speolahs’c (EA) technician
hoense number EA 137249 to respondent Harjit Singh. This license was renewed-and

was desxgna’ced upon.renewal as Smog Check inspector Llcense No. EO 187249 The
license will expire on March 81, 2016 .

4. OnMay5, 2008, the buraau Issued advanced emission specialist (EA)
technician license number EA 630183 to reéspondent Paul Supoie Viriyapunt. This
‘license was renewed and was designated upon renewal as Smog Check Inspector
- License No. EO 630183 and SmogCheck Repair Technician License No. EI 630183,
These licenses will explre on September 80 2014, unless renewed.

5, At all times referenced herein, John Ya was not regnstered with the
. bureau under the Automotive Repalr Act of 1971, or hcemsed under the blennial Smog
Check Program tmplemented by the bureau. on January 1 1990

"B, On June 15, 2011 oomplamant filed the aocusatlon in her ofhual
capacity. Complainant seeks to revoke respondents’ registration, licenses and
licensing rights ol the grounds that respondents Harjit Singh and Jasjit Kaur Bain,
d.b.a. Smog Tech, and Paul Supote Virlyapuntiissued elactronic certificates of
complianice on two vehicles without performing a bona fide inspection of the emission

~ control devices and systems on those vehicles. [n addition, complainant seeks to -
- revoke respondent Paul Supote Viriyapunt's licenses and licensing rights on the

grounds that he aided and abetted an unhoensed person to pammpa’[e in the smog test
and inspection of a vehicle. |

Frior Citations

7. On July 20, 2005, the bureau issued Citation'No, M06-0027 to
respondent Harjit Singh, for issuing a Certificate of Compliance on June 27, 2005, to a
bureau undercover vehicle with a. mlssmg Positive Crankcase Ventilation (PCV)
system. A Citation Office Conference was held on August 23, 2005, in Wthh
respondent Smgh agreed to: '



(a). Comply with all laws and regulations pertalnlng to the '
: Au’romo‘nve F{eparr Act and the Smog Gheok Program

{b) Perform aH smMog ch eok inspections and tests o motor
_ vehicles in aooordance with Bureau proceduree

(c) Follow the inspection steps as outlined’in the Smog
Check Inspection Manual, and as prompted by the.
A Emzesrons Inspection System

L (d) OnIy cer‘ufy a vehicle as being in oomphenoe after it is
- determined that the vehicle meets the oritena set forth in
Health and Safety Code secnon 44012,

On Septernber 11 2005 reepondent Szngh oomplete.d an eiQh‘ehour training 'course.‘ -

8. On December‘i 2005 the bureau issued Citation No. M06-G271 to
respondent Harjit Singh, for issuing a Certificate of Compliance on November 18,
2005, id a bureau undercover vehicle with a missing Alr Injection (AlR) system. A
Citation Office Conference was held on January 10, 2006, Respondent Singh signed
the Citation Office Corference Memorandum in which he agreed to comply with the

. same terms outlined in FactualFinding 7. On danuary 29, 2006 responden‘r Srngh
-completed a 16~hourtra1nrng course,

9. -OnApril 19, 2008, the bureau |ssued Citation No MO6-0658 to
respondent Hanrt Singh, for issuing a Certrﬂoate of Complianee on March 27, 2006, 1o,
a bureau undercover vehicle with a missing Positive. Crankcase Véntilation (PCV)
" system. A Citation Office Conference was held on June 8, 2008. Hespondent Singh

. appealed the citation on June 8, 2006. No evidence was mtroduoed 1o ‘establish the .
outoome of that appeak

10. On December 27, 2008, the bureau issued Citation No: CO? 0426t0 - -
respondents Harjit Singh and Jasjit K. Bain, Pariners, d.b.a. Smog Tech, for | issuing a
~ Ceriificate of Compliance on Nevember 8, 2006, to a bureau undercover vehicle with a
non-functional Exhaust Gas Recirculation (EGR) system. A Citation Office Conference
was held on February 8, 2007. Respondent Bain signed the Citation Office
Conference Memorandum in‘which reepondent Bam agreed that:

(a) Responden’r‘s and all facility employeee ehall oomp}y wfch
all laws and regulations pertaining to the Automotive Repalr
Act and the Smog Check Program. Lo .

(b) All smog check inspections and tests on motar vehloles
shall be performed in accordance with Bureau prooeduree



(c) Inspection s‘teps shall, be foi!owed as outlined Inthe -
“Smog Check Inspection Manual” and as prompted by the
Emissions Inspection Sys’rem

(d) A vehroie shall be certrfred as being in oomphance only
“after it is determined that the vehicle meets the criteria set
forth in Health'and Safety Code sec’rron 4401 2.

(e) The' es‘rrmate shall show the vehicle's odomater reading
at the time of repalir(s) /-service. [Bolding and italics in
_ original.] oo

a On February 22, 2007, responden’rs paid the $500 Crtatron

11, - On May 13 2009, the bureau issued Citation No. 009 1299 ’to |

T respondants Harjit Sirigh and Jasrr’r K. Bain, Partners, d.b.a. Smog Tech, for i rssurng a

Gerﬂﬂca’re of Comphance on May 1, 20‘09 foa bureau undercover vehrcle with the
“onJune 16, 2009, in which responden’rs agreed to terms (a) through (d) outlined in
'Factual Finding 10. On June 30, 2009, respondents paid the $500 Citation.

_ | Video Surver//ance Aprr/ 30 201 0 — 1895 Buick Skylark

12 © Tim Bowden isa Program Representative 1l Specralrs’r Wrth ihe bureau,
_As part of his job duties, Mr. Bowden performs survelllance opera’rrons at smog’
inspection facilities. :

18, On April 30, 2010, a’r 07:46 hours, Mr. Bowden began a vidego
surveillance across the street from the Smog Tech facility located on Airport Way in
Stockton, Galifornia. At approximately 14:46 hours, a 1995 Buick Skylark (Skylark),
California-license plate number 3MBX738 was repositioned in the smog test bay. Data
captured on the BAR97 Test form for April-30, 2010, indicates that an aborted smog
inspection was performed on the Skylark at Smog Tech between 14:46 hours and
15:09 hours. Mr. Bowden believes that the test was aborted because the vehicle ran
- out of gas. Beginning at 15:18 hours and oontrnurng through 15:31 hours, a second

smog inspection was performed on the. 8kylark at Smog Teoh resu]’rmg inthe .
issuance of a Certn‘rcarc of Cornphance

14, The video 5urvert1ance reoorded responden’r Viriyapunt backing a. 1999

- Buick, California license plate number 4EAK811 up to the reaf of the Skylark onthe

. north side of-the smog test bay at 15:18 hours. He was. guided by. respondent Singh.
Between 15:19 hours and 15:25 hours, an unidentified individual added gas 1o the fuel

© tank. At 15:26 hours, respondent Virlyapunt removed the emissions sample probe -

from Its hanger on the front door frame of the smog test bay, and Inserted it into the

-~ ‘tailpipe of the Skylark. At 15:27-hours, respondent Virlyapunt removed the emissions

sample probe from the talipipe of the Skyldrk carried it to the rear of the 1999 Buick,



and bertt down ou‘r of srght The video does not show respondent Virtyapunt msar’rmg .
the emissions sample probe into the taxlprpe of the 1999 Bdick; however, aftef he stood
up and returned to the Skylark; his body Ianguage suggested that he was monitoring -
the area as if to determine if someone was watching. Thereafter, gt 15:28:52 hours,
respondent Virlyapunt returned to the rear of the 1899 Buick, bent down out of srgh‘r
and was next seen at 15:28:54 hours placing the efnlssions sample probe on the
hangeron ‘the front door frame of the smog-est bay. It was clear from these actions
that respondent Virlyapunt removed the emissions sample probe from the talipipe of |
the 1999 Buick. Immediately thereafter, at 15:28:57 hours, respondent Singh exited
' the Skylark, anid between 15:29:04 hours and 15:29;23 hours; respondent Virlyapurt
entered the 1899 Buick, drove.it forward towards Arrpor‘r Way, and backed it up
towards the south side of the smog test bay, where it remalned until it was driven away
from the facllity at 15:40 hours. At no time during the video surveillance was the rear
license plate of the 1999 Buick visible. At 15:31 hours, respondent Singh completed
the smog inspettion of the Skylark. Af 15: 31 147 hours, rgspondent Singh used his-
cellular telephone in the smiog test-bay. At 16:32 hours respondent Singh coiled up
the OBD.cable and retumed it to the side of the smog test analyzer, At 15:33:50
hours, respondent Singh.went Into the office, and exited at 15:35:52 hours. At -
‘ approxnma‘rely 15:39 hours, respondent Virlyapunt entered the.office, and exited at .
15:89:52 holrs. Respondent Virlyapunt had no paperwork in his hands when he
-exited the office. A’r 15 40:16 hours the 1999 Buick was driven away from thie facllity.

16.. At hearmg, Mr. Bowden referrad fo respondents act of using the tailpips
emissions of one vehicle 1o register the tailpipe emissions of a vehicle that cannot pass
the tailpipe emissions test portion of the smog inspection as “clean piping.”

16.., . During a mea’rmg at the bureau's Sacramento Field Office on July 186,

. 2010, Mr. Bowden showsd the April 30, 2010-surveillance video to respondent

meapum and informed him that his license would be in jeopardy. Mr. Bowdén -

denied threatening respondent Viriyapunt's license if he did ndtturn in or testify against,

* respondent.Singh. Mr. Bowden requested information from respondent Viriyapunt
regarding the clean piping of the Skylark, and contends that respondent Viriyapunt

* admitted that he clean piped the Skylark, asserted that he was doing his job, and

demed recervmg addrtional money to perform the smog Inspection of the Skylark.

AT Ghrrs‘ropher Pryoris & Program F{Ppresentaﬂve for the burdau ‘and
attended the meeting at the bureau’s Sacramento Field Office on July 16, 2010 with
Mr. Bowden and respondent Virtyapunt. Mr. Pryor asserted that the video surveillance
was exhibited to respondent Virlyapunt who admitted that he performed the smog
inspection of the Skylark. Mr. Pryor denied that Mr. Bowden threatened respondent
- Virlyapunt, or threatened his career if he did not turn in respondem Singh. According
to Mr. Rryor, respondent Virlyapunt gave no explanation for what happened during the -
smog'inspection of the Skylark, anddid not sign any documents during the meeting.

18, At hearing, respondent Virlyapunt asserted that Alrport Way is a busy
street and there is only 20 feet between “rhe smog test bays and ihe srdewalk



, Aooordmg to respondent meapunt he Was ga‘rtmg ready to drop off the 1989 Buick at
the S&S Dealership on'Wilson Way in Stockton; however he did not have all the
paperwork for the vehicle. Because the facility parking lot was full; he backed the 1999
Buick towards the smog test bay, and exited the vehicle td go 1o the office and reirieve
the paperwork from.respondent Singh. During a conversation with respondent Singh, - |
respondent Virlyapunt learmed that 8&8 Dealership had called and asked respondents
+ to make sure that the license plate was on the 1999 Buick. Respondent Virtyapunt
denied that he inserted the emissions sample probe into the tailpipe of the 1999 Buick,
and asserted that he bent over to check the bolts on the license plate of the 1999
* Buick.” According to respondent Viriyapunt, he finally received the paperwork far the
1899 Buick after the smog inspection on the Skylark was completed. However,
respondent Viriyapunt's testimony regarding the paperwork for the 1999 Buick’
contradicted his actions as shown on the survelilance video..

18. Fiespondent Viriyapunt also asserted tha’c durmg the July 16, 2010

- meeting al the Sacramento Field Office with Mr. Bowden and Mr, Pryor, he never

. admitted 1o clean piping the Skylark, or telling them that responden't Singh pald him to
- clean plpe vehlcles. He contends, however, that he was threatensd by Mr. Bowden to

. turh in his boss; or they would take his license that day Respondent Vlrayapunt claims
‘that he “was a Mtle intimidated” at tha‘s meeting. :

' 20. Respondent: SmQh conﬂrmed that the smog mspeot on was restarted
after the customer put gas in the fuel tank. Respondent Singh contends that he
received a call from S&S Dealership asking him to check the brakes and the air in the
tires on the 1999 Buick because a customer wanted to look at the vehicle. As .
respondent Viriyapunt was standing next to the office door, he asked respondent
Virlyapunt to check the.brakes and air'in the tires on the 1999 Buick. Respondent
Singh denied that he demanded or asked respondent meapunt to insert the
- emissions sample probe into the 1999 Buick, denied séeing respandent Viriyapunt
place.the emisslons sample probe into the 1999 Buick, and denied that he offered an’

incentive to respondent Virlyapunt 1o clean pipe or clean plug vehicles,

Video Survelﬂance May 21, 2010 — Unhcensed Acnwty

21, On May 21,2010, at 09: 38 hours, Mr, Bowden began avideo .
surveillance across the street from the 8mog Tech facility located on Airport Way | in .
Stockton, California. At 10:31:58 hours, a 2006 Chevrolet Tahoe.(Chevrolet),
California license plate number 58JC337, was driven Into the smog test bay of Smog
Tech. Data captured on the BARS7 Test form for May 21, 2010, indicates that a smog
_ inspection of the Chevrolet was performed at Smog Tech between 10:38 hours and

10:48 hours, resutting in the issuance of.a Certificate of Complianoe.

29, Mr. Bowden asserted that during the smog Inspection of the Chevrolet,
" respondent Viriyapunt allowed John Ya, an unlicensed individual, to enter.data into the - -
smog test analyzer between 10:48 hours and 10:49 hours. According to Mr. Bowden,
respondent Virlyapunt was Weanng blatk gloves during the smog inspection, and the



video survelnance tape shows that Mr. Ya who was not wearing gloves, entered data
into the smog test analyzer

- 23, Respondent Virlyapunt dented that he instructed Mr. Ya to perform any
functions of the smaog inspection, and denled that he allowed Mr.'Ya to enter data into
the smog test analyzer during the smog inspection of the Chevrolet. Mr. Virlyapunt .
contehds that he was “just showing” Mr. Ya the prompts on the smog test analyzer
screen for the visual test portion of the smog inspection. Acoording to respondent
- Viriyapunt, he performed the visual, functional and tailpipe emissions portions of the

smog inspection and made all the entries into the smog test analyzer. Respondent
Virlyapunt also asserted that during the July 16, 2010 meeting at the Sacramento Field

Office with Mr. Bowden and Mr, Pryor, he never admi itted to axdxng and abetting Mr Ya
in performing unhoens@d activities.

24, The wdeo surveillance recorded John Ya dnving the Cnevrolet into the
smog test bay at 10:31 hours. Heexited the vehicle af 10:32:12 hours. At 10:48:29.
hours, Mr. Ya began filling out paperwork. At 10:48:41 hours, Mr. Ya placed his hand
. infront of the smog test analyzer on what appeared to be the keyboard Assumlng Mr.

Ya placed his hand on the keyboard, however, it was unclear from the video if Mr, Ya .

then pressed any keys on'the keyboard. Itis equally plausmle that Mr. Ya- placed hlS
- hand on the shelf where the keyboard was located., -

Video SUNezllanc:e - May 21,2010 - 2003 Lincolri Aviator

25, | On May 21 2010 at 17:58 hours, a 2003 Lincoln Aviator (meoin)
. California license plate. number 5UBM®85, was driven into the smog test bay of Smog
Tech. Data captured.on the BARS7 Test form for May 21, 2010, indicates that a smog

inspection of the Lincoln was performed at Smog Tech between 17:58 hours and 18:04
- hours, resultmg in the issuance of a. Certmcate of Comphance

26. The video survenlance reoorded respondem meapunt dnvmg the
Lincoln into the smog test bay at 17:53:56 hours, and beginning the 'smog inspection of
the Lincoln at 17:55 hours. At 17:59 hours, respondent Virlyapunt removed the on-

" board diagnostic (OBD) cable from the side of the smog test analyzer, and-connected

it to the Lincoln. At 18:02 hours, an unidentified individual made a motion to retrieve

something from respondent Viriyapunt, who was in the front driver's seat of the .

Lincoln. However, respondent Viryapunt exited the Lincoln without handing anything

to the unidentified individual, When respondent Virlyapunt exited the Lincoln, he was

holding the OBD cable. At 18:02:83 hours, respondent Viriyapunt rolled up the OBD
cable-and made two tossing.motions with the cable. At 18;02:12, respondetit

" Virlyapunt tossed the OBD cable over to theadjacent smog test bay. At 18:02:16,

- respondent Viriyapunt retrieved the OBD cable from the adjacerit smog test bay and
rolled it up, At 18:02:25 hours, respondent Virlyapunt again threw the OBD cable to
the adjacent smog test bay, and at 18:02:29 hours, the cable became taut. At
18:03;08, respondent Virlyapunt retrieved the OBD cable from the adjacent smog test
bay, and replaced it on the side of the smog test analyzer at 18:03:21 hours. At



18:05: 59 hours, papewvork was handed to an unidentified md:v;dual and at 18:07:52,
the Lincoln was driven out of the sinog test bay. Itis not visible on the video that
someone inserted the OBD cable into a vehicle In the adjacem smog test bay. The

video evidence is not conclusive. The survelllance camera is hmlted toa smgle angle,
shot across a street, with no sound.

27.  Athearing, Mr. Bowden, described respondents act as using the OBD
cable in one vehicle to register the OBD data of'a vehicle that cannot pass the
functional test portion of the smog-inspection and described it as “clean plugging.” Mr.
.Bowden also admitted there was no computer- -related evidence suggesting clean

plugging on the Lincoln, and that the sole evidence about thr% incident Is the video
surve;llance :

28, At hearmg, r@spondent Viriyapunt asserted that respondent Singh was
expetiencing intermittent communication problems with the OBD interface in the north
smog test bay, 8o respondent Viriyapunt removed his OBD cable from the Lincoln and
threw it over to the adjacent smog test bay so they could determine what the problem
was. According to respondent Virlyapunt, after-he threw.the cable the first time,
respondent Singh indicated to him that he did not need it. But then respondent Singh
. asked for the cable again so he tossed it back o him. Acoordmg io respondent

© Viriyapunt, after respondent. Smgh gaught the cable, he ' put It aside.” Respondent
Vlrlyapun"t denied that he asked respondent Singh or anyone to Insert the OBD cable
in another vehicle to complete the smog inspection on the Lincaln. Respondent
Virlyapunt-also asserted that during the July 16, 2010 meeting at the Sacramento-Fleld
Office with Mr, Bowden and Mr. Pryor, he never admitted to clean plugging the Liricoln
or telling them that respondant Singh paid-him to clean plug vehlcles

29. . Athearing, respondeht Singh asserted that the cable in the smog test
bay in whlch he was working on May 21, 2010, was old, and the connecting pins were
missing. According to respondent Smgh he asked respondent er:yapurrt to throw him
his cable, but then his analyzer started communicating with the vehicle in his smog test:
bay. A few seconds later, however, the analyzer “threw a red flag and showed no
communication,” so he asked respondent Viriyapunt to throw him the cable again,
Respondent Singh denied pluggmg the OBD cable into another vehicle to complete the
smog test-on the Lincoln, or seeing or instructing someone else to plug the OBD cable

"into another vehicle. On cross-examination; when asked why he.did not ask
respondent Virlyapunt to also throw him the other end of the cable, respondent Singh
admitted that it was attached to respondent Viriyapunt’s smog test ahalyzer and
requires the loosening of two'screws. According to Mr. Singh, had he got to that point,

he would have asked re&spondent V1r|yapum to unscrew the other end of hlS oable and
toss that to him also. . :

Factors in Aggravation, Miz‘igation and Rehabllitation

30. Respondent SIngh has been a smog technician for 10 years. ' He
explained that Smog ieoh has ﬂve smog tests bay,-each of which perform



approximately 30 to 40 smog inspections each day, for & total of approximately 150 .

smog inspections each day. He has not been a co-owner of Smog Tech since March

2012. Respondent Singh continues to own the building, but leases the business to

another owner, who has notified the bureau of the change in dwnership and displays

his license on the.wall. While respondent Smgh agreed to implement measures in _
. tesponse-to-the prior citations, as set forth in Factual Findings 7, 8, 10 and 11, there is

no evidencs that he took any s‘ceps to either prevent the conduct at issue, or, once it
occurred, To minimize a recurrence.

31.. Respondent meapun’n ha$ been a hoensed smog technician speoxahs‘t
for four years, He has no hxstory of prior ottaﬁons ot prior dlsmplme against his hcense.'

" Costs of Invast;gat/on and Pmsecuﬁon

32 F’ursuant to Busmess and Proressxons Code sec’uon 125.3, complamant’
has requested costs of investigation and prosecution in the to’cal amount of $9,580.53,
This totai amount consists of the following: '

8 - Complamant submitted a Certmcanon of Costs and
Fees which requests $4,138.03 for the mves’ngatxve services of

program representatives from the bureau. Business and o
Professions Code section’125.3, subdivision (¢ ), permits & bureau -
seéking costs to submit a “certified copy of the actual costs.” In this
case, however, the bureau did not submit a breakdown of the time
spent by bureau staff on this matter or provxde any svidentiary
support for its costs during the hearing.! Consequently, it did not
provide sufficient evidence of the "actual costs” as required under.
Business and Professions Code section 125,83, subdivision (c), and .
California Code of F{egulat:ons title 1, section 1042, to find that the
amouni requested s reasonable. These r@quested costs wm
therefore, not be awardcd

b. Comp!amam submit’ced a C)ertmcatlon of Prosacutxon :
Costs and the Declaration of the Deputy Attomey General, which
requests costs in the amount of $5,452,50. Attached t6 the Deputy.
Attorney General's Declaration are printouts of documents entitled
“Cost of Suit Summary,” and “Matter Time Activity By Professional -
Type.” These documents describe the work perfermed by Daputies
Aftorney General and a paralegal. The amount requested by the
Office of the Attorney General is reasonable in light of the

- description of the work performed and the nature of this case

! California Code of Regulations, title 1, section 1042, ‘
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. 83. At hearing, respondents d:d not offer any evxdenoa as to their fmanma!

ability to pay the costs. The costs of investigation and prosecution are addressed in
Legal Conclusions 46 through 47 below

| LEGAL CONGLUSIONS
Clean F’iping — the Skylark

The welght of the evidence supports the factual findings ’cha’r the 81«<ylark was olean |
piped. (Fac’tual Fmdings 13-14.)

Clean Plugging —the Lincoin

Given tha limitations of the v:deo surveillance as descnbsd above, Reepondents

denial of clean plugging, and their explanations at hearing, the weight of the evidence

does not support-findings that the meoln was clean plugged (Factual Findings 25~
27.) ‘

" Unlicensed Activity —the Chevrolet

As.set forth in Fac’cual Fmdings 21 through 24, complamant did not establish that

respondent Viriyapunt aided and abetted an unlicensed technician in the performarice
of certain aspects.of the smog mspectlon of the Ghavrolet

‘Smoyg Tech S ngxstrat/on

1. . Pursuantto Business and Professmns Code section 9884 7, subdmsaon

(& (1) where the aytomoiive repair dealer cannot show that there was a “bona fide
error,” an automotive repair dealer registration may be mvahda‘ced when the
automotive repair dealer, or any automotive tachmolan employee, partner ofﬁcar or
member of the autometive repair dealer, has mads “in any manter of by any. means
whatever any statement written or ora) which is untrue or misleading, and which is
-known, or which by the exercise of reasonable care should be known, to'be untrug or
- misleading.” As set forth in Factual Findings 13 through 15, 18, and 20, by certifying
- under penalty of petjury that the Skylark had passed the California Emissions
Inspection Test, respondsnts Singh and Virlyapuint made statements that were untrue
and, which by the bxercise of reasonable care, they'should have known were untrue.
Therefore, cause exists 10 discipline respondent Smog Tech's registration for violation

of Business and Professions Gode section 9884.7, subdivision (a)(1). o

2. Assetforth in Factual Findings 21 through 24, complainant did not :
establish that respondent Virfyapunt aided and abetted an unlicensed technician in the
perforinance of certain aspects of the smog inspection of the. Chevrolet. Therefors,
cause does not exist to discipline respondent Smog Tech's registration pursuant to
- Business and Professions Code section 8884.7, subdivision (a)(1) for this set of facts.
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3. Pursuant to Bus ness.and Professnons Oode sec’uon 8884.7, subdxvqsxon
(@) (4), an automptive repair dealer registration may be invalidated when the

. automotive repair dealer, or any automotive technician, employee, partner, officer, or.

member of the automotive repair dealer, has engaged in conduct that constitutes
fraud. In general, fraud wil be found when an individual “mtentlonally, or by design,
misrepresents a material fact, or produces a false impression in order to mislead
another, or to entrap or cheat him, or to obtain an undue advantage of him.” Wayne v.
Bureau of Private [nvestigators & Adjusters (1962) 201 Cal.App:2d 427, 438.) As set

“forth in Factual Findings 13 through 15, 18, and 20, respondents engaged in fraudulent

-

" conduct when they issued an electronic Certificate of Compliance for the Skylark,

without performing a bona fide inspection of the emisslon control devices and systemé

~-on those vehicles. Therefo_re cause exists 1o discipline respondent Smog Tech’s

registration for violation of Busines‘s and Professi'ons Code section 9884.7, subdivisiph

(8)(4). o
Smoy Tech s Smog Check Test Only Sfatlon Lfc:ense

' 4. Pursuant to Héalth and Safety Code section 44072.2, subdivision (a), a
station license may be suspended, revoked or otherwise dxsmplmed ifthe licensee

violates any section of the Motor Vehlcle Inspectlon Program, Health and Safety Code .
sec’uon 44000 et seq: ' , . .

B Pursuam to-Health and Safety. Code section. 44012 subdivision (a), a

' smog check shall ensure that * [ Imission contiol systems required by state ‘and federal”’
‘law are reducing excess emissions in accordance with the standards adopted pursuant

to subdivisions (&) and (c) of Section 44013." As set forth in Factual Findings 13
through 15, 18, and 20, respondents Singh and Viriyapunt falled to determine that all -
émission control devices and systems required by law were installed and functioning
correctly on the Sky!ark in accordance with test procedures. Therefore, cause exists to
discipline respondent Smog Tech'’s station license for violation of Health and Safety

- Code sec’mons 44072, 2, subdmsnon (@), and 44012, subdms:on (a )

6. * Pursuantto Hea}‘rh and Safety Code section 44012 subdmsmn ), a
smog check shall ensure that a “visual or functional check is made of emission coritrol
devices specified by the department ...." As set forth in Factual Fmdmgs 13 through
15, 18, and 20, respondents Singh and Viriyapunt failed to perform-emission control”

. tests on the Skylark in accordance with procedures prescribed by the department..
. Therefore, cause exists o discipline respondent Smog Tech's station license for -

violation of Health and Safety Code Seo’nons 44072.2, subdlwsmn ( R and 44012
subdivision (f). :

7. Pursuantto Health and Safety Code section Health and Safé’ﬁy Code

gection 44015, subdivision (b), “[1]f a vehicle meets the requirements of Section 44012,

a smog check statlon licensed to, issue certificates shall issue a certificate of
compliance or a cértificate’ of noncompliance.” Health and Safety Code section 44042

- provides; that-smoyg tests “shall be performed in accordance wnth prooedures :
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presorlbed by the department.” As set forth in Factual Findings 13 through 15, 18 and
20, respondents Singh and Viriyapunt issued. electronic certificates of comphanoe for-

. the Skylark without properly testing and inspecting thosé vehicles to determine it they
* were in compliance with Health and Safety Code section 44012. Therefore, cause
_exists to discipline respondent Smog Tech's station license for violation of Health and
Safety Code sections 44072.2, subdivision (a) and 44015 subdiwsmn (b). -

8, - Pursuant to Health and Safety Code sectxon 44059, the "wﬂlful makmg of
any false statement or entry with regard to a material matter in any. ... certificate of
compliance ... constitutes perjury.” As set forth in Factual Findings “18 through 15, 18,
and 20, responden’ts Singh and Viriyapunt “willfully” made false entries when they
issued. eleotromo certificates of compliance for the Skylark. Therefore cause exists to

discipline respondent Smog Tech's station license for violation of Health and Safety
Code-sections 44072 2, subdivision (a), and 44059,

. 9. Pursuant to Health-and Safety Code section 44072, 2, subdlwslon {c), a
. station license may be suspended, revoked or otherwise disciplined if a'licenses
“[v]iolates any of the regula‘uons adopted by the director.”

10.. Pursuant to California Code of Regula’c ons, title 16, section 3840 04,
subdivision (o), the bureau "may suspend or revoke the license of or pursue other legal
action agalnst a licensee, if the licensee falsely of fraudulently issues or obtains a
certificate of compliance or a certificate of noncamphance " As set forth in Factual’
Findings 13 through 15, 18, and 20, respondents Singh and Virlyapunt issued - .

“electronic smog certificates of compliance that falsely represented that the Skylark
passed the California Emissjons Inspection Test. Therefore, cause exists to discipline
respondent Smog Tech'’s station license for violation of Health and Safety Code . |

sections 44072.2, subdivision (g), in conjunction Wlth Caln‘orma Code of Regulatlcns
title 16, section 8’%40 24, subdwmmn (c). -

1'1.. Pursuant to California Code of Reguia‘uons title 16, section 3340 85
subdivision (¢), a*licensed station shall issue a certificate of compliance or
noncomphance to the owner or operator of any vehicle that has been inspected in
accordance with the procedures specified.in sectlon 3340.42 of this.article and has all
the required emission control equipment and devices installed and functioning .
correctly.” As set forth in Factual Findings 183 through 15, 18, and 20, respondents

- 8ingh and Viriyapunt issued electronic smog certificates of camphance for the Skylark, -
“although these vehicles had not-been inspected in accordance with California Code of
Regulatlons title 16, section 8340.42. Therefore, cause exists to discipline- respondent .

* Smog Tech's station license for violation of Health and Safety Code sections 44072.2,

~ subdivision (c), In conjunction with Cahforma Code of Reggulations, ‘ntle 16, section

3340.35, subdstmn (c). s '

12 . California Code of Regulations, title 186, sectson 3340 42, sets forth the
. mandatory emissions inspection standards and test prooedures that a licensed station
must follow. - As set forth in Factual Fmdmgs 13 through 15,18, and 20,
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respomden’ts Smgh and \/irryapunt falled to conduct the required smog tests on the
Skylark in accordance with the bureau’s specifications. Therefore, cause exists to
discipline respondent Smog Tech's station license for violation of Health and Safely

Code sections 44072.2, subdivision (c), in conjunction with Caln‘omsa Code of
Regulations, title 16, section 8340 42.

13.: Pursuant to Heaﬁth and Safety Code section 44072.2, subdivision (d), a
station license may be suspended, revoked or otherwise disciplined if the licensee
“lclommits any act involving dishonesty, fraud, or decsit whereby another is injured.”
As setforth in Factual Findings 13 through 15, 18, and 20, respondents Singh and
Virlyapunt engagéd in acts involving dlshonesty, fraud, or decelt when they issued an
elactronic Certificate of Comphance an the Skylark withott performing a bona fide
inspection of the emission. control devices and systems on those.vehicles. Therefore,
cause exists-to discipline respondent Smog Tech's station license for violation of .
Health-and Safety Code sectlon 44072.2, subdivision ().

14, Assetforthin Factual Findings 21 through 24, complamam: did not -
" pstablish that respondent Viriyapunt alded and abetted an-unlicensed techniclan in the
" performance of certain aspects of the smog inspectien of the-Chevrolet. Thersfore, .

cause does not exist to discipline respondent Smog Tech's station license pursuant to 3
Health and Safety Code sec’uon 44072.2, subd ivision (f). -

| Hamz‘ Smgh S Advanceo’ EmISSlon Specialist Techmman Llcense ‘
" 15."  Pursuant to Health and Safety Code sec:‘uon 44072.2, subdlwsmn (a)

advanced emission specialsst technician license may be suspended, revoked or
otherwise disciplined if the licensee violates any section of the Motor Vehicle:

. lnfspeo’mon Program Health and Safety Gode section 44000 et seq.

1e. Pursuant ’zo Health and Safety Code section 44012, subdivision.(a { )
smog check shall ensure that ' [e]mlsmon control systems required by state and federal
law are reducing excess emissions in accordance with the standards adopted pursuant
to subdivisions (a)-and (c) of Section 44013." As set forth In Factual Findings.13
through 15, 18 and 20, respondent Smgh failed to dstermine that all emission control
devices and systems required by law were installed &nd functioning correctly'an the
Skylark in acgordance with test prooadures Therefore, cause exists 1o discipline -
respondent Singh's advanced emission specialist technician license pursuant to Health
- and Safety Code sec’uons 44072.2, subdstxon (a), and 44012, subdivision (a).

17, Pursuant to Health and Safety Code section 44012, subdivision (f), 2
smog check shall ensure that a “visual or fundtional check is made of emission control -
devices specified by the department " As set forth in Factual Findings 13 through

15, 18 and 20, respondent Singh fat!ed to perform emission cohtrol tests- on the
Skylark i acoordance with procedures prescribed by the department. Therefore,
cause exists to discipline réspondent Singh's advanced emission specialist ’ceohmman
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license pursuant to, Health and Safety Code sectlons 44072.2, subdtvxs)on (a) and
44012, subdivision. (f).

18.  Pursuantto Health and Safety Code section 44032 “[q]uahﬁed :
technicians shall perform tests of emisslon conirol devices and systems in accordance
with Section 44012." As set forth-in Factual Fmdmgs 13 through 15, 18 and 20,

- respondent Singh. failed to datermine that all emission conitrol devices and systems
required by law were installed and functioning correctly on the Skylark in accordance
with test procedures, Therefore, cause exists to discipline respondent Singh's

~ advanced emission specialist technician license pursuant to Health and Safety Gode
sec’nons 44072.2, subdivision (&), and 44082 ‘

19, Pursuant to Health and Safety Code section 44059, the “willful making of
any false statement or eniry with regard.to a material matter in any-... certificate of
compliance .. . constitutes perjury.” As set forth in Factual Findings 13 through- 15,18
and 20, respondent Singh "willfully” made false entries when he issued an elac’:romc '
certificate of compliance for the Skylark Therefore, cause exists to discipline
. respondent Singh's advanced emission specialist technician license purstiant to Health

. and Safety.Code sections 44072.2, SUblelSlOI’l (), and 44059.

20. Pursuant o Health and Safety Code section 44072 2, subdstion (c), an
advanced technician license may be suspended, revoked or o‘thervvlsa disciplined ifa

ficensee [ ]lolates any of the regulations adopted by the director pursuan‘c to" the
Motor Vehicle Inspectlon Program. ,

21.. - Pufsuantto Caln‘ornla Code of Regula‘tlons title 1 8, section 3340. 24,

subdivision (c), the bureau “may suspend or revoke the license of or pursue other legal . |

action against a licensee, if the licensee falsely or fraudulently issues or obtains a
certificate of compliance or a certificate of nongompliance.” As set forth in Factual .
Findings 13 through 15, 18 and 20, respondent Singh issued an electronic smog
certificate of compliance that falsely represented that the Skylark passed the Cahforma
Emissions Inspection Test. Thersfore, cause exists to discipline respondent Singh's- -
-, advanced ernission specialist techmolan license pursuant fo Health and Safety Code

section 44072,2, subdivision (¢), in conjunction with Galifornia Code of Regulations,
title 18, sechon 3340.24, subdivision (c)

22. Pursuantio Cahfom:a Code of Rogu!a’uons title 16, section 3840 30,
subdivision (a), a “li censed techniclan shall inspect, test and repair vehicles in
accordance-with section 44012 of the Health arid Safety Gode.” As set forth in Factual .~
‘Findings 13 through 15, 18 and 20, respondent Singh failed to inspect and test the
"Skylark in accordance with Health and Safety Code 'section 44012, ‘Therefars, cause
exists to discipline respondent Singh's advanced emission specialist technician license
pursuant fo Health and Safety Code section 44072.2, subdivision (¢), in conjunction
with California Code of ngula‘uons title 16, section’ 3340 30, subdlvxs»on (a). -

23.1 Pursuant to Cahforma Gode of F{egula’uons, fitle 16, seo’u@n 3340.41,
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subdivision (c), a person shall not *knowingly enter into the emissions inspection
system any false information about the vehicle being tested.” As set forth in Factual
Findings 18 through 15, 18 and 20, respondent Singh knowingly entered false

" information into the emissions mspec’uon system. Therefore, caise exlsts to discipline

"~ respondent Singh’s advanced emission specialist technician license pursuant to Health

and Safety Code section 44072.2,. subdivision (c), in conjunction wnih California Code
of Regulations, ‘u’cle 18, sec;tlon 3340 4"{ subdivision (©).

24 Pursuant to California Coda of Regulations, ’cstie 16, section 3340 42,
smog check technicians shall conduct tests and inspections in accordance with "the
bureau’s BAR-97 Emissions Inspection. System Specifications. As set forth In Factual
Findings 13 through 15,18 and 20, respendent Singh falled to conduct the” required
smog tests and mspac‘uons on the Skylark in accordance with the bureau’s
specifications. ‘Therefore, cause exists to disclpline.respondent Singh's advanced
emission specialist technician license pursuarnt to Health and Safsty Code section

44072.2, subdivision (¢), in con}uncilon with California Code of Regulations, title 18,
» sectxon 3340.42." ‘

25,  Pursuant to- Health and Safety Code section 44072.2, subdlwsxon (d) an

advanced emission speotahst techriician license may be suspended revoked or-
* otherwise disciplined if the licerises [ clommits any actinvolving dishonesty, fraud, or -

deceit whereby another is injured.” As set forth in Factual Findings 13 through 15, 18 .
and 20, respondent Singh engaged in acts Involving dishonesty; fraud, or deceit when
he issued an electronic Certificate of Compliance for the Skylark without performmg a
" bona fide inspection of the emission ‘control devices and systems on that vehicle. -
“Therefore, cause exists to discipline respondent Singh’s advanced emission specialist -
techniclan‘license pursuant to Heaith and Safsty Code saction 440?2 2, subdi ivision .

(d)..
Paul Supoz‘e Vi}"iyapunf’s Ad{/anced Emission Specialist Technician'l;icense '

26. . Pursuant to Health and Safety Code section 44072, 2, subdmsmn (&), an
 advanced emissien speclalist technician license may be suspended, revoked or

otherwise disciplined if the licensee violates any section of the Motor Vehicle
Inspection Program Health and Safety Code section 44000 et.seq.

- 27, Pursuant to Health and Safety Code sec‘uon 44012 subdxvxsnon (@,a
- smog ohaok shall ensure that [e]mlsszon control systems required by state and federal
law are reducmg excess emissions in accordance with the standards adopted pursuant
. to subdivisions (a) and (c) of Section 44013.” As set forth in Factual Findings 13
" through 15, 18, and 20, respondent Viriyapunt falled to determine'that all emission
control devxces and systems required by law were installed and functioning gorrectly
on the Skylark in accordance with test. procedures Therefare, cause exists to
discipline respondent \/myapunt’s advanced emission specialist fechnician license

pursuant to Health and Safety Code sections 44072.2, subdnvngnon (a) and 44012,
subdivision (a). . ,
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28.  Pursuant to Health and Safe’ty Gode saction 44012 subdivision M), a
smog check shall ensure that a “visual or functional check is made of emission confrol
devices specified by the department ...." As set forth in Factual Findings 13 through
15, 18, and 20, respondent Virlyapunt falled to perform emission control tests on the
Skylark in accordance with procedures prescribed by the department Thergfore,
cause existsto discipline respondent Viriyapunt’s advanced emission specialist

technician license pursuant to Health and Safety Code seotlons 44072.2, subdmsxon
(a), and 44012, subdivision (f). ' : ‘

29, Pursuant to Health and Safety Code section 44032, “[qualified
techniclans shall perform tests of emission control devices and systems in accordance
with Section 44012." "As set forth in Factug) Flndmgs 18 through 15, 18, and 20, -
respondent Virlyapunt falled to-determine that all emission control devices and |

* systems required by law were installed and func‘nonmg correotly on the Skylark in
accordance ‘with test procedures Therefore, cause exisis to discipline respondent . .

Viriyapunt's advanced emission speolahs’c ‘technician llcense pursuam to Health and,
Safety Code sec’uons 44072.2, subdivision (a), and 44032,

SD Pursuant to Health and Safety Code section 44072.2, subdivision (c)
;advanoed technician license may be suspandéd, revoked or otherwise disciplined if a

" licensee “[V])iolates any of the regulations adopted by the dlrec’zor pursuant to" the
. Motor Vehicle lnspectlon Program. -

31. ' Pursuant to California Code of Regulatlons ‘utle 16 sectior 3340 30
subdivision (a), a “licensed technician shall inspect, test and repair vehicles i in :
accordance with section 44012 of the Health and Safety Code." As set forth in Factual
Findings 18 through 15, 18, and 20, respondent Virlyapunt failed to inspect and test
the Skylark in accordance with Health and Safety Code section 44012, Therefore,
cause exists fo dsscxphne respondent Virlyapunt's advanced emission specialist -
technician license pursuant to Health and Safety Code section 44072.2, subdivision

(c), in conjunction with California Code of Reguiatlons title 16, section 8340 30
subdivision (&).

- 32, Pursuant to California Code of Regulations, fitle 16, section. 3340.42,

+ smog check technicians shall conduct tests and inspections in-accordance with the .
bureau's BAR-97 Emissions. Inspection System Specifications. As set forth in Factual
Findings 13 through 15, 18, and 20, respondent meapuntfalled to conduct the

- required smog tests and lnspec’uons on the Skylark in.accordance with.the bureau’s -
specifications. Therefore, cause exists to disaipline respondent Viriyapunt's advanced
emission specialist technician license pursuant to Health and Safety Code section -

44072.2, subdivision (c), in CQH]UHG‘HO_I’) with California Code of Ragula’[ions title 16,
‘SGCﬂOﬂ 3340.42. ' ' '

33.  Asset forth in Factual Fmdlngs 21 through 24, Lomplalnan’c did not
establish that respondent Viriyapunt alded and abetted an unlicensed technician in the
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performanca of certain aspects of the smog mspec’uon of the Chevrolet. Therefore,
cause does not exist to discipline re&pondent Viriyapunt's advanced emission

specialist technician license pursuantto Health and Safety Gode seo’uons 44014 and -
- 44072.2, subdivision (f).

Fitness for Continued Reglsiration and L/'censure‘ ~Smog Teoh

34. Alicensee who elects to operate hls business through empl@yeea is
responsxble to the licensing authority for their conduct in the exercise of the license.
(California Assn. of Health Facilities v. Department of Health Services (1987) 16
Cal.4th 284, 295.) A licensed owner has a responsibility to see the license Is not used
in violation of the'law. "(Ibid.) If a licensee-were not liable for the actions of his or het .
" employees, effective regulation would be impossible. (Ibid.) The'licensee could )
coritract away the daily operations-of his or her business and become Immune to any
dnsolplmary action brought by the ficensing authority. (/b.'d) The principle that &

- licensee will be held lidble for the aéts of his or her agents is one tHat has been applied
whether the agent Is an indspendent contractor or an employee. (/bid.) This principle -
is based on the assumption that a licensee is in a position to overses and control the

actions of employees. (Rob-Mac Inc. v. Department of Motor Vehlcies (1883)
148 Cal. App 3d793,788)

- 3B, As set forth in Fac‘cuai Findings 10 and 11, respondent Smog Tech's
registration and licenses have been subject to prior dlsonphne for issuing certificates of
compliance to vehicles without perforining the smog check inspections and testsin

- accordance with Bureau procedures. No evidence was presented to éstablish that
respondents Jasjit Kaur Bain and Harjit Singh took an active role in monitoring or
supervising respondent Viriyapunt between the time of the first video surveillance on
April 2010 and March 2012; when responden"t Singh sold his ownarship interest in
Smog Tech: Their lack of oversxght resulted in the prior disciplinary actions and-the
current one. They offered no assurances that they how understand and accept
respon&;lbmty for the conduct of their emp!oyees '

.38, ' In addltlon respondent’s Jasjit Kaur Bain and Harjit Singh at’cended ,
Citation Officé Conferences with the bureau in.2007 and 2009, in which they agreed to
. comply with the bureau’s procedures for smog inspéctions and tests, Despite these

. agreements, however, respondents Bain and Singh continued to violate the rules and
regulations designed to protect the health of all Californians. They offered no .

“assurances that they now understand and accept responsibliity for their conduct, ,
Therefore, respondents Jasjit Kaur Bam and Har}tt Singh, d b.a. Smog Teoh cannot be -
relied upon to comply with the law '

37 As re&pondents Jasjit Kaur Bain and Harjrt Smgh d.b.as Smog Tech were
unable to comply with the terms and conditions of their prior disciplinary ‘actiohs, terms
and conditioris of probation will ot ensure that the public interest and welfare will be
adequately protec’ted Given this history, revocatioh of lespondent Smog Tech's
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registration and smog check statxon hcense s requlred to protect the public interest
. and welfare.

38.  Pursuantto Business and Professuons Code sectlon 9884 7, SUDdIVISlOH '
(c), “the director may 'suspend, revoke, or place on probation the registration for all
places of business operated in this state by an automotive repair dealer upon a finding
that the automotive repair dealer has, or is, engaged in a course of repeated and willful
vnolatxons of this chapter, or regulatlons adopted pursuant to it."

39, Pursuant {o Health and Safety Code sectton 44072.8, “[wlhen & license
- has been revoked or suspended following a hearing under this article, any additional

license issued under this chapter in the hame of the hcensee may be-likewise revoked
or suspended by the dxrector

Fitness for Continued Llcensure Hamf Smgh

40 As set forth in Legal Conclusions 16 through 25 respondent Smgh has
engaged in multiple violations of the rules and regylations pertaining to the Motor
Vehicle Inspection Program by performing a smog mspec‘mon on a vehicle using clean
piping methods. Respondent Singh has also éngaged In dishonesty and fraud by
rssumg a certrﬁcate of comphance for a vehicle which was-clean piped.

41,  Asset forth in Factual Findings.7 through'9, respondent Singh's hcense
‘has been subject to prior-discipline for issuing: certmca’tess of compliance to vehicles
- without performmg the smog check inspections and tests.in accordance with Bureau .
prooedures in additlon, respondem’t Smgh attended Cltation Office Confarences with
. the bureau in 2005 and once in 2008, in which he agreed to comply with the bureau's.
procedures for smog inspections and tests. Despite these agreements, however,
respondent Singh continued to viclate the rules and regulations designed to protect the
health of all Californians. He offered no assurances that he now understands and -

accepts responsibility for his conduct. Therefore, respondent Singh cannot be relied
‘uponto comply with the law. .

42.  As respondent Smgh was unable to comply with the terms and oondi’uons
of his prior disciplinary actions, terms and conditions of prabation will not ensure that
the public interest and welfare will be adequately proteoted Given this history, .
revocation of respondent Singh's advanced emjssion specialist techmuan s hcense is
required to protect the pubhc interest and welfare. '

43, . Pursuant to Health and Safaty Code section 44072.8, “[wlhen a license
has been revoked or suspended fonowmg a hearing under this article, any additional -

license Issued under this chapter in the name of the licensee may be likewise revoked o
or suspended by the director.”
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Fitness for Con"tinued Licensure — Paui Supote Virlyapunt

‘44, As set forth in Legal Ccnclusmns 27 through 33, respondent Virlyapunt
has engaged in multiple violations of the rules and regula’mons pertaining to the Motor

Vehicle Inspection Program by performmg a smog inspection on vehloles using claan
' pxpmg methads.

45, As respondent Viriyapunt's advanced emission specaahst 'technlclan 5"
'hcense has not been subject to prior disciplinary action by the bureau, it would not be
" agalnst the public Interest and welfare to issue a probationary license to respondent -

Virlyapunt, subject to terms and conditions desxgned {o protect the public and. monitor
his prao’tice

Cost Recovery '

46. . Pursuant to Business and Professions Code section 125.3, subdivision
(a), an administrative law judge may direct a licensee found to have violated the :
licensing act to *pay & sum not to exceed the reasonable costs of the investigation and
enforcement of the case.” In Zuckerman v. Board of Chiropractic Examiners (2002) 29
- Cal.4th 32, 45, the California Supreme Court set forth the following factors to be
considered in determining the reasonableness of the costs sought pursuantto
regdulatory and statutory provisions like Business and Professions Code section 125.3:

The Board must exercise Its discretjon toreduce or eliminate
cost awards in & manner that will ensure that regulation -
.317.5 does not deter chiropractors with potentually

- merttorious ¢claims or defenses from exerdlsing their right 1o
a hearing. Thus, the Board must not assess the full costs of

~ investigation and prosecution- when to do so will unfairly -
penalize a chiropractor who has commitied some
misconduct, but who has used the hearmg process to obtain
distissal of other charges or a reduction in the severity of
the discipline imposed.. The Board must consider the

~ chiropractor's “subjective good faith belief in the merits of his

_orher position” [citation] and whether the chiropractor has
ralsed a “colorable challenge” to the proposed discipline
[citation]. Furthermore, as in cost recoupment schemes in
which the government seeks to fecover from criminal
defendants the cost of their state-provided legal
represematxon [citation], the Board must determine that the
chiropractor will be financially able 1o maks later payments.
Finally, the Board may not assess the full costs of
investigation and prosecution- ‘when it has conducted a
“disproportionately large’ investigation to prove that a
chiropractor engaged in relatively innocuous misconduct.
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, 47.  As set forth In Factual Fmdings 32 and 33, there was sufficient evidence
to substantiate that the $5,452.50 in costs charged by tha Attdrney General's office
were reasonable. Respondents did not provide evidence of their financial ability to pay

the requested costs. Therefore, respondents shall be ordered to pay to the bureau

$5,452.50 In costs for the investigation and prosecution.
| | ORDER
1. Automotive Repalr Dealer Registration Number ARD 243698 13Sued 10

respondents, Jasjit Kaur Bain and Harjit Singh, doing business as Smog Tech, located
in Stookton Calfornia, is permanently invalidated.

2. - Smog Check Test Only Station License Number TC 243698 Issued to

respondents Jasjit Kaur Bain and Harjit Singh, domg business as Smog Tec:h located
in Stockton, Califernia, is revoked.

3. Advanced Emission Specialist Technician License Number EA 137249
designated upon renewal as Smog Check inspector Llcense No. EO 137249, issued fo
respondent Heujit Singh, is revoked :

4, Respondents Jagjit Kaur Baln and Harm Singh, jointly and severally, are
ordered to pay to the bureau the costs of investigation and prosecution of this matter,

Inthe amount of $5,452.50, pursuant to Factual Fmdangs 32 and 38, and Legal
Conclusions 46 and 47,

5. Advanced Emlsslon Speomhst Techniclan License Number EA 630‘1 83,
dedxgna’{ed upon renewal as Smog Check Inspector License No. EO 630183 and
Smog Check Repair Techniclan License No, El 830183, issued to respondent Paul
Supote Virlyapunt, are revoked. However, the revocation is STAYED and respondent
Virlyapunt's licenses are placed-on PROBATION for a penod of three (3) years,
subject to the followxng terms and condmons

A Respondent meapunt’s licenses are suspended for a penud of five (5 ( )
business days commencmg on the sffective da‘ce of this Decision.

b, - During the period ofpr_oba’tion, respondent\/!rlyapuntsh‘ail:'

1. Comply with all statutes, regmd’cions and rules governing-
automotive inspections, estimates and repalrs,

if, Post a prominent sugn prdwded by the bureau mdloa’unq the
beginning and ending dates of the suSpensmn and indicating
the reason for the suspension. The sign shall be
consplcuously displayed in a location open to and
frequented by customers and shall remain pdsted during the
entire- period of actual suspensmn
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il Report in person.or in writing as prescribed by the Bureau of
Automotive Repdlr, on a schedule set by the bureau; but no
mare frequently than sach quarter, on the methods used and
success achieved In maintaining comipliance.with the terms.
and conditions of probation.

S 'Provide bureau representa’tive,s unrestricted access to
" inspect all vehicles {including parts) undergoing smog
inspections, up o' and includ'mg the point of complation.

V. h” an accusation is filed against respondent erlyapunt during
thé term of probation, the Director of Consumer Affairs sha!i
have continuing jurisdiction over-this matter until the final -

decislon on the accusation, and the period of probation shaﬁ
be extended until such decislon.

vi. Should the Director of the Department of Consumer Affairs

~ determine that respondent Viriyapunt has failed to comply
with the ferms and conditions ‘of probation, the department
may, after givirig notice and opporiunity to be heard, lift the
stay of re\/ooatlon causing respondent's licenses to be
revoked ‘

vil.  Aftend and successfully complete the bureau’s advanced
airfclean air car course. Said course shall be compileted and
proof of completion submitted to the bureau within 180 days
of the effective date of this Decision and Order. If proof of .
completion of the course is not _furmshed to the bureau within
the 180-day period, the depariment may, untii such proofis-

~received and after giving notice and opportunity 1o be heard,
lift the stay. of revocation causmg reSpondent’s lxcenses to be

revoked. ,
. This Decision shall become effectlve on Wﬁ/@{ 09/5‘ CQ’D/ "{Z
ITIS SO ORDERED thss 18th day of _ Apml _ , 2014,
<,
DONALD CHA

Assistant ChiefCounsel
Department of Consumer Affairs
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