BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

ATOCHAS TEST ONLY; Case No. 79/13-3
FRANCISCO JAVIER LIZARDO
15018 Valley Bivd OAH No. 2012090703

La Puente, CA 91746

Automotive Repair Dealer Registration
No. ARD 258921

Smog Check, Test Only, Station License
No. TC 258921

FRANCISCO JAVIER LIZARDO
15018 Valley Bivd
La Puente, CA 91746

Advanced Emission Specialist Technician
License No. EA 154982

and
ERIC RENE MORAN
939 Le Borgne Avenue
La Puente, CA 91746

Advanced Emission Specialist Technician
License No EA 150603

Respondents.

DECISION

The attached Stipulated Revocation of License and Order is hereby accepted and
adopted as the Decision of the Director of the Department of Consumer Affairs in the above-
entitled matter only as to respondent Eric Rene Moran, Advanced Emission Specialist
Technician License No. EA 150603.

This Decision shall become effective / // 4 // ]
A2 j v ’
) 4 . ,”;! -
DATED: _December 18, 2012 o > 7 2
DOREATHEA JOHNSON

Deputy Director, Legal Affairs
Department of Consumer Affairs
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KAMALA D. HARRIS

Attorney General of California

KAREN B. CHAPPELLE

Supervising Deputy Attorncy General

WILLIAM D. GARDNER

Deputy Attorney General

State Bar No, 244817
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-2114
Facsimile: (213) 897-2804

Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

ATOCHAS TEST ONLY; FRANCISCO
JAVIER LIZARDO

15018 Valley Blvd

La Puente, CA 91746

Automotive Repair Dealer Registration No.
ARD 258921

Smog Check, Test Only, Station License No.
TC 258921,

FRANCISCO JAVIER LIZARDO
15018 Valley Blvd
La Puente, CA 91746

Advanced Emission Specialist Technician
License No. EA 154982,

and
ERIC RENE MORAN
939 Le Borgne Avenue
La Puente, CA 91746

Advanced Emission Specialist Technician
License No. EA 150603

Respondents.

Casc No. 79/13-3
OAH Noe. 2012090703

STIPULATED REVOCATION OF
LICENSE AND ORDER

IT IS HEREBY STIPULATED AND AGREED by and between the parties in this

proceeding that the following matters are true:

Stipulated Revocation of License (Case No. 79/13-3)
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PARTIES

1. John Wallauch (Complainant) is the Chief of the Bureau of Automotive Repair. He
brought this action solely in his official capacity and is represented in this matter by Kamala D.
Harris, Attorney General of the State of California, by William D. Gardner, Deputy Attorney
General.

2. Eric Rene Moran (Respondent) is represented in this proceeding by attorney Michael
B. Levin, whose address is: The Law Offices of Michael B. Levin, 3727 Camino del Rio South,
#200, San Diego, CA 92108.

3. On or about January 1, 2005, the Bureau of Automotive Repair issued Advanced
Emission Speeialist Technician License No. EA 150603 to Eric Rene Moran (Respondent). The
Advanced Emission Specialist Technician License was in full force and effect at all times
relevant to the charges brought in Accusation No. 79/13-3 and will cxpire on August 31, 2013,
unless renewed.

JURISDICTION

4. Aceusation No. 79/13-3 was filed before the Director of Consumer Affairs (Director),
for the Bureau of Automotive Repair (Burcau), and is currently pending against Respondent. The
Accusation and all other statutorily required documents were properly served on Respondent on
August 28, 2012, Respondent timely filed his Notice of Defense contesting the Accusation. A
copy of Accusation No, 79/13-3 is attached as Exhibit A and incorporated by reference.

ADVISEMENT AND WAIVERS

5. Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in Accusation No. 79/13-3. Respondent also has carefully read, fully
discussed with counsel, and understands the effects of this Stipulated Revocation of License and
Order.

6.  Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allcgations in the Accusation; the right to be represcnted by counscl, at
his own expense; the right to confront and cross-cxamine the witnesses against him; the right to

present evidence and to testify on his own behalf; the right to the issuance of subpoenas to compe]

Stipulated Revocation of License (Case No. 79/13-3)
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the attendance of witnesscs and the production of documents; the right to reconsideration and

court review of an adverse decision; and all other rights accorded by the California
Administrative Procedure Act and other applicable laws.

7. Respondent voluntarily, knowingly, and intclligently waives and gives up cach and
every right set forth above.

CULPABILITY

8.  Respondent admits the truth of cach and every charge and allegation in Accusation
No. 79/13-3, agrees that cause exists for discipline and hereby agrees to the voluntary revocation
of his Advanced Emission Specialist Technician License No. EA 150603 for the Burcau's formal
acceptance.

9.  Respondent understands that by signing this stipulation he enables the Director to
issue his order accepting the voluntary revocation of his Advanced Emission Specialist
Technician License without further process.

RESERVATION

10. The admissions made by Respondent herein are only for the purposes of this
proceeding, or any other proceedings in which the Director of Consumer Affairs, Bureau of
Automotive Repair or other professional licensing agency is involved, and shall not be admissible

in any other criminal or ¢ivil proceeding.

CONTINGENCY

11.  This stipulation shall be subject to approval by the Director of Consumer Affairs or
his designee. Respondent understands and agrees that counsel for Complainant and the staff of
the Bureau of Automotive Repair may communicate directly with the Director and staff of the
Department of Consumer Affairs regarding this stipulation and revocation, without notice to or
participation by Respondent or his counsel. By signing the stipulation, Respondent understands
and agrees that he may not withdraw his agrecment or seek to rescind the stipulation prior to the
time the Director considers and acts upon it. If thc Director fails to adopt this stipulation as the
Decision and Order, the Stipulated Revocation and Disciplinary Order shall be of no force or

i

Stipulated Revocation of Licensc (Case No. 79/13-3)
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cffect, except for this paragraph, it shall be inadmissible in any legal action between the parties,
and the Director shall not be disqualified from further action by having considercd this matter.

12, The parties understand and agree that facsimile copies of this Stipulated Revocation
of License and Order, including facsimile signatures thercto, shall have the same force and effect
as the originals.

13.  This Stipulated Revocation of License and Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
It supersedes any and all prior or contemporaneous agreements, understandings, discussions,
negotiations, and commitments (written or oral). This Stipulated Revocation of License and
Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing cxecuted by an authorized representative of each of the parties.

14, In consideration of the foregoing admissions and stipulations, the parties agree that
the Director may, without further notice or formal procecding, issue and enter the following
Order:

ORDER

IT IS HEREBY ORDERED that Advanced Emission Specialist Technician Licensc No. EA
150603, issued to Respondent Eric Rene Moran, is voluntarily revoked and accepted by the
Director of Consumer Affairs.

l.  The voluntary revocation of Respondent’s Advanced Emission Specialist Technician
License and the acceptance of the revoked license by the Bureau shall constitute the imposition of
discipline against Respondent. This stipulation constitutes a record of the discipline and shall
become a part of Respondent’s license history with the Bureau of Automotive Repair.

2. Respondent shall losc all rights and privileges as an advanced emission specialist
technieian in California as of the effective date of the Director’s Decision and Order.

3. Respondent shall cause to be delivered to the Bureau his pocket license and, if one
was tssued, his wall certificate on or before the cffective date of the Decision and Order,

4,  If Respondent ever files an application for licensure or a petition for reinstatement in

the State of California, the Bureau shall treat it as a petition for reinstatement. Respondent must

4
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comply with all the laws, reguiations and procedures for reinstatement of a revoked license in
effect at the time the petition is filed, and all of the charges and allegations contained in
Accusation No. 79/13-3 shall be deemed to be true, correct and admitted by Respondent when the
Director determines whether to grant or deny the petition.

3. Respondent shall pay the agency its costs of investigation and enforcement in the
amount of $12,614.00 prior to issuance of a new or reinstated license.

ACCEPTANCE

I have carefully read the above Stipulated Revocation of License and Order and have fully
discussed it with my attorney, Michael B, Levin. [ understand the stipulation and the effect it will
have on my Advanced Emission Specialist Technician License. | enter into this Stipulated
Revocation of License and Order voluntarily, knowingly, and intelligently, and agree to be bound

by the Decision and Order of the Director of Consomer Affairs.

DATED: Lt 38 desd o b il
' ERTERENE MORAN S~

Respondent

[ have read and fully discussed with Respondent Eric Rene Moran the rerms and conditions
and other matters contained in this Stipulated Revocation of License and Order. [ approve its

form and content.

s 10032110y @ [

MICHAEL B. LEVIN
Attarney for Respondent
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ENDORSEMENT

The foregoing Stipulated Revocation of License and Order is hereby respectfully submitted

for consideration by the Director of Consumer Affairs.

Dated: / P Son Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California
KAREN B. CHAPPELLE

Supervising Deputy Attorney General

WILLIAM D. GARDNER
Deputy Attorney General
Attorneys for Complainant

LA2012507144
51184945.doc

Stipulated Revocation of License (Case No. 79/13-3)
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KaMALa D HARRES
Attorney General of California
KARFEN B, CHAPPELLE
Supervising Deputy Attorney General
WILLIAM D). GARDNER
Deputy Atlorney General
State Bar Nao. 244817
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213)897-2114
Facsimile: (213) 867-2804
Atrorneys jor Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

in the Matter of the Accusation Against: Case No. 79/13-03

ATOCHAS TEST ONLY; FRANCISCO OAH No. 2012070664
JAVIER LIZARDO
15018 Valley Bhvd ACCUSATION
La Pucnte, CA 91746

Automotive Repair Dealer Registration No.
ARI) 258921

Smog Cheek, Test Only, Station License Na.
TC 258921,

FRANCISCO JAVIER LIZARDO
302 Faxina Avenue
La Puente, CA 91744

Advaneced Emission Specialist Technician
License No. EA 154982,

and
ERIC RENE MORAN
939 Le Borpne Avenue
La Puente, CA 91746

Advanced Fmission Specialist Technician
License No. EA 150603

Respondents.
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Complainant alleges:

PARTILS

. John Wallauch (Complainant) brings this Accusation solety in his official capacity as
the Chief of the Bureau of Automotive Repair, Department of Consumer Affairs.

2. Onorabout July 30, 2009, the Bureau of Automotive Repair issued Automotive
Repair Dealer Registration Number ARD 258921 to Atochus Test Only; Francisco Javier Lizardo.
The Automotive Repair Dealer Registration will expire on June 30, 2013, unless renewed.

3. Onorabout July 31, 2009, the Bureau of Automotive Repair issued Smog Check,
Test Only, Station License Number TC 258921 to Atochas Test Only; Francisco Javier Lizardo.
The Smog Check, Test Only, Station License will expire on June 30, 2013, unless renewed.

4. In 2008, the Bureau of Automotive Repair issued Advanced Emission Specialist
Technician License Number EA 154982 to Francisco Javier Lizardo. The Advanced Emission
Specialist Technician License expired on January 31, 2012, and has not been renewed.

5. In 2005, the Bursau of Automotive Repair issued Advanced Emission Specialist
Technician License Number EA 150603 to Eric Rene Moran. The Advanced Emission Specialist
Technician Licensc was in ful! force and effect at all times relevant to the charges brought herein
and will expire on August 31, 2013, unless renewed.

STATUTORY PROVISIONS

6. Section 988413 of the Business and Professions Code (“BPC™) provides, in pertinent
past, that “J1]he expiration of a vajid registration shall not deprive the director or chief of
jurisdiction to proceed with . . [a] disciplinary proceeding against an auiomotive repair dealer or
to render a decision invalidating a registration temporartly or permianently.”

7. Section 9884.7 of the BPC states, in pertinent part:

“(a) The director, where the automotive repair dealer cannot show there was a bona fide
error, may refuse to validate, or may invalidate temporarily or permanently. the registration of an

automotive repair dealer for any of the following acts or omissions related 1o the conduct of the

1
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business of the automotive repair deafer, which are done by the automotive repair dealer or any
automotive technician, employee, partner, officer, or member of the automotive repair dealer,
(1) Making or authorizing in any manner or by any means whatever any statement
writlen or oral which is untrue or misieading, and which is known, or which by the exercise
of reasonable care should be known, to be untruc or misleading . . . .

(4) Any other conduct which constitutes fraud.”

(6) Failure in any material respect to compiy with the provisions of this chapter or
regulations adopted pursuant Lo it

8. Section 44002 of the Health and Safely Code (“HSC™) provides, in pertinent part, that
the Director has all the powers and authority granted under the Automotive Repair Act for
enforcing the Motor Vehicle Inspection Program.

9, Section 44012 of the HSC provides, in pertinent part, that tests at smog check stations
shall be performed in accordance with procedures prescribed by the department.

10.  Seetion 44014, subdivision (a), of the HSC provides that the testing and repair portion
of the smog check program shall be conducted only by licensed smog cheek technicians.

by, Section 44015, subdivision (b}, of the HSC provides that a certificate of campliance
shall be issued if a vehicle meets the requirements of HSC section 40012,

12, Seclion 44032 of the HSC provides, in pertinent part, that “*[q]uatified technicians
shall perform tests of emission control devices and systents in accordance with Section 440127

13, Section 44059 of the HSC provides:

“The willful making of any false statement or entry with regard to a material matter in any
vath, affidavit, certificate of compliance or noncompliaﬁce, or application form which ts required
by this chapter or Chapter 20.3 (commencing with Section 9880) of Division 3 of the Business
and Professions Code, constitutes perjury and is punishable as provided in the Penal Code.”

L
1
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14.  Section 44072.2 of the HSC states, in pertinent part:

“The director may suspend, revoke, or take other disciplinary action against a license as
provided in this article if the licensee, or any partner, officer, or director thereof, does any of the
following:

*(a) Viclates any section of this chapter [the Motor Vehicle Inspection Program

(Health and Saf. Code, § 44000, et seq.)] and the regulations adopted pursuant fo it, which

related to the licensed activities . . . .

“(¢) Violates any of the regulations adopted by the director; pursuant to this chapter,
“(d) Commits any act involving dishonesty, [raud, or deceit whereby another is
injured.”

5.  Section 44072.8 of the HSC states:

“When a license has been revoked or suspended following a hearing under this arlicle, any
additional ticense issued under this chapter in the name of the licensee may be likewise revoked
or suspended by the director.”

REGULATORY PROVISIONS

16. California Code of Regulations (“CCR™), title 16, section 3340.24, subdivision (c),
states:

“The burcau may suspend or revoke the license of or pursue other legal action against a
licensee, if the licensee falsely or fraudulently issues or obtains a certificate of compliance or a
certificate of noncomphiance.”

17 CCR, iitle 16, section 3340.30, subdivision (a), states that a licensed smog technician
shall at all times “[ijnspect, test and repair vehicles, as applicable, in accordance with section
44012 of the Health and Salety Code, scction 44035 of the Health and Safety Code, and section
3340.42 of this article.”

(8. (CCR,title 16, section 3340.35, subdivision (¢), states that a licensed smog check
station “shall issue a certificate of compliance or noncempliance to the owner or operator of any
vehicle that has been inspected in accordance with the procedures specified in section 334042 of ’

1/
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this article and has all the required emission control equipment and devices installed and
functioning correctly.”

19, CCR, title 16, section 3340.41, subdivision (¢), provides: “No person shall enler mto
the emissions inspection system any vehicle identification informatian or emission control system
identification data for any vehicle other than the one being lested. Nor shall any person
knowingly enterinto the emissions inspection system any tzlse infermation about the vehicle
being tested.”

20. CCR. title 16, section 3340.42, sets forth specific emissions test methods and
procedures witich apply Lo all vehicles inspected in the State of California.

COST RECOVERY

21, Section 125.3, subdivision {a), of the BPC provides, in pertinent part, that a Board
“may request the administrative law judge to direct a licentiale found to have committed a
violation or violations of the licensing act to pay a sum not to exceed the reasonable costs of the
investigation and enforcement of the case.™

CLEAN PLUGGING: SURVEILLANCE OPERATION

22. Onorabout February 2, 2012, between the hours of approximately 1018 and 1335,
Bureau program representatives Freeman Batdwin and Allen Steele conducted video-taped
surveillance of the Atochas Test Only smog check station, Jocated at 15018 Valley Blvd,, La
Puente, CA. Bureau program representative Baldwin observed respondent Eric Rene Moran at
the Alochas Test Only smog check station during the surveillance period. During the surveillance
period, Baldwin observed four (4) smog inspections that required the performance of OBDII
functional tests wherein the technician must connedt & test cable from the BAR-97 analyzer to the
Diagnostic Link Connector (DLC) focated in the vehicle's passenger compartment. Bureau
program representative Baldwin further observed that in two (2) of the Tour (4) inspections in
which OBDII functional tests were required to be performed, respondent Moran engaged in

fraudutent conduct known as “clean plugging”. ' Specificaliy. Respendent failed to connect the

' Clean plugging is the use of the OBD 1 readiness monitor status and stored fault code |
{(trouble code) swatus of & passing vehicle {or the purpose of illegally issuing & smog certificate to

{continued...)
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OBDII functional test cable to two (2) of the vehicles that were issued Certificates of Compliance
from responrdent Atochas Test Only; Francisco Javier Lizardo. Instead, in both instances,
respondent Moran fraudulently connected the test cable 1o a sccond vehicle instead of the vehicle
supposedly being tested.

23.  Bureau program representatives Baldwin and Steele perforined a second video
surveillanes the Alochas Test Only smog check station on February 3, 2012, between the hours of
approximately 0739 and 1643. During the surveiliance period, Bureau program representative
Baldwin observed respondent Moran perform eight (8) smog inspections that required the
performance of OBDIT functional tests wherein the technician must connect a test cable from the
BAR-97 analyzer to the DLC localed ini the vehicle’s passenger compartment. Bureau program
representative Baldwin further observed that in three (3) of the eight (8) inspections in which
OBDH functional tests were required to be performed, respondent Moran again engaged in clean
plugging.

24, The clean plugging activities observed by Bureau representative Baldwin at
Atochas Test Only on February 2, 2012 and February 3, 2012, were further corroborated by his
review of the Test Summary Reports for the clean plugged lJehi{cles,.which indicated that a fault
code P1864 was present in each inspection. Baldwin then consulted the original equipment
manutacturer {*OEM™) service nformation for these vehicles and/or the industry standard
references Mitchell On-Demand and Alldata Information Systems and confirmed that none of the
clean plugged vehicles supported fault code P1864.

25.  The specific details of Respondent Lizardo and Respondent Moran’s
(collectively, *Respondents™) clean plugging activities on February 2, 2012, and February 3,
2012, as observed by Bureau progran representatives Baldwin and Steele, are as follows:

a The Bureau’s surveillance operation and BAR 97 test detail data obtained from the

Bureau’s VID revealed that between approximately 1053 and 1102 hours on February 2, 2012,

another vehicle that (s not in compliance due to a failure to complete the minimum number of seif
tests, known as monitors, or due 1o the presence of @ stored fault eode that indicates an emission
control system or companent failure.

|
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respondent Maran’s smag technician ficense (EA 150603} and access code were used to perform
a smog inspection that resulted in the issuance ol electronic Certificate of Compliance No.
XD442387C fora 1996 Nissan 240 SX, cert:fying that Moran had tested and inspected that
vehicie and thal the vehicle was in compliance with applicable laws and regulations. However,
during the inspection of this vehicle, Bureau program representative Baldwin observed
respondent Moran and two unidentified individuals engage in clean plugging by using a anather
vehicle -- a 1996 Chevrolet Lumina, California license SGNB699 - to perform the OBDII
functional test. The clean piugging observed by Bureau program representative Baldwin was
further corroborated by his review of the BAR 97 test detail for this inspection, which indicated
that that a fault code P1864 was identified during the OBDI! functional test. ‘This fault code is
nol supported by the 1996 Nissan; however, it is supported by the 1996 Chevrolet Lumina.

b.  The Bureau’s surveillance operation and BAR 97 test detail data obtained from the
Burezu’s VID revealed that between approximately 1302 and 1310 hours on February 2, 2012,
respondent Moran’s smog technician license (EA 150603) and access code were used to perform
a smag inspection that resulted in the issuance of electronic Certificate of Compliance No.
XD442390C for a 1997 Honda Accord, certifying that Moran had tested and inspected that
vehicle and that the vehicle was in compliance with applicable laws and regulations. However,
during the inspection of this vehicle, Bureau program representative Baldwin abserved
respondent Moran and two unidentified individuals engage in clean plugging by using a another
vehicle -- a 1996 Chevrolet Lumina, Calitornia license 5GNB699 — to perform the OBDII
functional test. The clean plugging observed by Bureau program representative Baldwin was
further corraborated by his review of the BAR 97 test detail for this inspection, which indicated
that that 4 fanlt code P1864 was identified during the OB functionai test. This fault code is
not supported by the 1997 Honda; however, it is supported by the 1996 Chevrolet Lumina.

C. The Bureau’s surveiliunce operation and BAR 97 test detail data obtained from the
Bureau's VIID revealed thal between approximately 1213 and 1220 hours on February 3, 2012,
respondent Moran’s smog technician license (EA 150603) and access code were used 1o perform
a smog inspection that resulted in the issuance of elecironic Certificate of Compliance No.,

7
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XD504756C for a 2000 Ford Expedition, certifying that Moran had tested and inspected that
vehicle and that the vehiele was in compliance with applicable laws and regulations. However,
during the inspection of this vehicle, Bureau program representative Baldwin observed
respondent Moran and an unidentified individual engage in clcan plugging by using a another
vehiele -- a 1996 Chevrolet Lumina, California license SGNB699 - to perform the OBDII
functional test. The clean plugging observed by Burcau program representative Baldwin was
further corroborated by his review of the BAR 97 test detai] for this inspection, which indicated
that that a fault code P1864 was identified during the OBDII functional test, This fault code is
not supported by the 2000 Ford Expedition; however, 1L is supported by the 1996 Chevrolet
Lumina.

d. The Bureau’s surveillance operation and BAR 97 test detail data obtained from the
Bureau’s VID revealed that between approximately 1350 and 1359 hours on February 3, 2012,
respondent Moran’s smog technician license (EA 150603) and access code were used to perform
a smog inspection that resulted in the issuance of electronic Cerntificate of Compliance No.
XD504758C for a 1997 Honda Prelude, certifying that Moran had tested and inspected that
vehicle and that the vehicle was in compliance with applicable Jaws and regulations, However,
during the inspection of this vehicle, Burcau program representative Baldwin observed
respondent Moranr and an uqidentiﬂed individual engage in clean plugging by using a another
vehicle -- a 1996 Chevrotet Lumina, California license SGNB699 — 1o perform the OBDII
functional test. The clean plugging observed by Bureau program representative Baldwin was
further corroborated by his review of'the BAR 97 test detail for this inspection, which indicated
that that a fault code P1864 was identified during the OBDII functional test. This fawit code is
not supporicd by the 1997 Honda Prelude; however, it is supperted by the 1996 Chevrolet
Lumina. |

e The Bureau’s surveillance operation and BAR 97 iest detail data obtained from the
Bureau's VID revealed that between approximately 1421 and 1427 hours on February 3, 2012,
respondent Moran’s smog technician license (EA 150603) and aceess code were used 1o perform

a simog inspection that resulted in the issuance of electronic Certificate of Compliance No.

8
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XD304760C for a 2000 Chevrolet Suburban, certifying that Moran had tested and inspected that

vehicle and that ihe vehicle was in compliance with applicable laws and regulations. However,

during the inspection of this vehicle, Bureau program representative Baldwin observed

respondent Moran and an unidentified individual engage in ciean plugging by using a another

vehicle -- a 1996 Chevrolet Lumina, California license SGNB699 — 1o perform the OBDII

functional test. The clean plugging observed by Burcau program representative Baldwin was

further corroborated by his review of the BAR 97 test detail for this inspection, which indicated

thar that a fault code P1864 was identified during the OBDII functional test. This fault code is

not supported by the 2000 Chevrolet Suburban; however, it is supported by the 1996 Chevrolet

Lumina.

The following chart (“Table 17) illustrates the illegal smog tests performed at Atochas Test

Only on February 2, 2012 and February 3, 2012;

Table 1
! Test Date | Vehicle Certified & | Vchicle Actually Certificate Details
and Time License No. Tested & License Issued
No.
Inapplicable
02/02/2012 | 1996 Nissan 240 SX XD442387C trouble code 1966 Chevrolet
4RCREOS Pi18064 detected; | Lumina, license
1053-1102 vehicle certified | SGNB6YY, used
hours by respondent to clean plug
Moran. vehicle
Inapplicable
02/02/2012 | 1997 Hoenda Accord XD442390C trouble code 1996 Chevrolet
S5LMXA08 P1864 detected; | Lumina, hcense
1302- 1310 vehicle certified | SGNB699, used
hours by respondent to clean plug
Moran. vehicle
Inapplicable
02/03/2012 2000 Ford XD504756C trouble code 1996 Chevrolet
Expedition P1864 detected; | Lumina, hicense
i213-1220 WECUCO vehicle certified | SGNB699, used
hours by respondent to clean plug
Moran. vehicle
/i
H
i
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. Inapphcable
02/03/2012 | 1997 Honda Prelude XD504758C irouble code 1996 Chevrolet
IWUATIS P 1864 detected; | Lumina, license
1350-13565 vehicle certified | SGNB69Y, used
hours by respondent to clean plug
Moran. vehicle
' Inapplicable
02/03/2012 ° 2000 Chevrolet XD504760C i trouble code 1996 Chevrolet
; Suburban P1864 detected; | Lumina, license
1421-1427 5BDC54! vehicle certified | SGNB699, used
hours by respondent to ciean plug
Moran. vehicle

Clean Plugging: Analvsis of January 2012 VID Data

26.  Bureau program representative Freeman Baldwin examined test information from the
V1D for all smog inspections performed by Atochas Test Only during the month of Junuary 2012.
Amony the vehicles that required OBDI functional tests during the month of Junuary 2012,
Baldwin discovered a high occurrence of the fault code P1864. Specifically, faull code P1864
was present in fifty-four (54) of vehicles tested that month. Bualdwin then analyzed the technical
service data for seven (7) of those vehicles and, after consulting the originag! equipment
manufacturer (“OEM”) service information for these vehicles and/or the industry standard
references Mitchell On-Demand and Alidata Information Systems, discovered that none of these
seven (7) vehicles supported fault code P1864, meaning that they had been clean plugged.

27.  The details of the clean plugging activities discovered by Bureau representative
Baldwin’s analysis of Atochas Test Only’s January 2012 VID data are as toliows:

a,  BAR 97 test detail data shows that between 1129 and 1136 hours on January 3,

2012, respondent Moran’s smog techniciun license (EA 150603) and access code were used lo
perform a4 smog inspection that resulted in the issuance of electronic Certificate of Compiiance
No., XBY29664C for a 1997 Ford F150, certifying that Moran had tested and inspected that
vehiele and that the vehicle was in compliance with applicable laws and regulations. The BAR
97 test detail indicates that fauit code P1864 was detected during the OB DI functional test of the
1997 Ford F150. This fautt code is not supporied by the 1997 Ford F150; however it is supported
hy the 1996 Chevrolet Lumina that was used to clean plug vehicles during the Bureau’s February

2012 surveiltance operation.

Accusation




b. BAR 97 test detail data shows that between 1755 and 1806 hours on January 4, 2012,

respondent Moran’s smog technician license (EA 150603) and access code were used to perform
a smog inspection that resulled in the issuance of electronic Certificate of Compliance No.
XB929688C for a 1996 Ford F150, certifying that Moran had tested and inspected that vehicle
and that the vehicle was in compliance with applicable laws and regulations, The BAR 97 test
detail indicates that fault code P1864 was detected during the OBDII functional test of the 1996
Ford F150. This fault code is not supported by the 1996 Ford F150; however it 1s supported by
the 1996 Chevrolet Lumina that was used to clean plug vehicles during the Bureau’s February
2012 survelllance operation.

c. BAR 97 test detail data shows that between 1139 and 1156 hours on January 7, 2012,
respondent Moran’s smog technician license (EA 150603) and access code were used to perform
a smog inspection that resulted in the issuance of electronic Certificate of Compliance No.
XD011919C for a 2001 Ford F150, certitying that Moran had tested and inspected that vehicle
and that the vehicle was in compliance with applicable laws and regulations. The BAR 97 test
detail indicates that fault code P1864 was detected during the OBDII functional test of the 2001
Ford F150. This fault code is not supported by the 2001 Ford F150; however it is supported by
the 1996 Chevrolet Lumina that was used to clean plug vehicles during the Bureau’s February
2012 surveillance operation.

d. BAR 97 test detail data shows that between 1448 and 1455 hours on January 7, 2012,
respondent Moran’s smog technician license (EA 130603) and access code were used to perform
a smog inspection that resulted in the issuance of electronic Certificate of Compliance No.
XD0)1927C for a 1998 Ford Mustang, certifying that Moran had Lested and inspected that vehicle
and that the vehicle was in compliance with applicable laws and regulations, The BAR 97 test
detail indicates that fault code P1864 was detected during the OBDI functional test of the 1998
Ford Mustang. This fault code is not supported by the 1998 Ford Mustang; however it is
supported by the 1956 Chevrolet Lumina that was used to clean plug vehicles during the Bureau’s
February 2012 surveillance operation.

/7
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e BAR 97 test detail data shows that between 144¢ and 1448 hours on January 9, 2012,
respondent Moran’s smog techinician license (EA 150603) and access code were used to perform
4 smog inspection that resulted in the issuance of ¢lectronic Certificate of Compliance No.
XD31194GC for a 1999 Ford Windstar, certifying that Moran had tested and inspected that
vehicle and that the vehicle was in compliance with applicable laws and regulations. The BAR
67 test detail indicates that fault code P1864 was detected during the OB functional test of the
1999 Ford Windstar. This faull code is not supported by the 1999 Ford Windstar; however it 1s
supported by the 1996 Chevrolet Lumina that was used to clean plug vehicles during the Bureau’s
February 2012 surveillance operation.

f, BAR 97 test detail dala shows that between 1217 and 1226 hours on January 12,
2012, respondent Moran’s smog technician license (EA 150603} and access code were used Lo
perform a smog inspection that resulted in the issuance of electronic Certificate of Compliance
No. XD096416C for a 1997 Ford F150, certifying that Moran had tested and inspected that
vehicle and that the vehicle was in compliance with applicabie laws and regulations. The BAR
97 test detail indicates that fault code P1864 was detected during the OBDH functional test of the
1997 Ford F150. This fault code is not supported by the 1997 Ford F150; however it-is supported
by the 1996 Chevrolet Lumina that was used to ciean ptug vehicles during the Bureau’s February
2012 surveillance operation.

BAR 97 test detail data shows that between 1451 and 1509 hours on January 13,

q:)

2012, respondent Moran’s smog technician license (EA 150603} and access cade were used to
nerform a smog inspection that resulted in the issuance of electronic Certificate of Compliance
No. XD096427C for a 1997 Ford F250, certifying that Moran had tested and inspected thal
vehicle and that the vehicle was in compliance with applicabie laws and regulations, The BAR
97 test detail indicates that fault code P1864 was detected during the OBDII functional test of the
1997 Ford F250. This faull code is not supported by the 1997 Ford F250; however il 1s supported
by the 1996 Chevrolet Lumina thal was used to clean plug vehicles during the Bureau’s February
2012 surveillance operation.

1!
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h. BAR 97 test detail data shows that between 1557 and 1607 hours on January 31,
2012, respondent Moran’s smog technician license (EA 15(36{]3) and access code were used to
perform g smoeg inspection that resulted in the 1ssuance of electronic Certificate of Compliance
No. XD442367C for a 1999 Ford F150, certifying that Moran had tested and inspected that
vehicle and that the vehicle was in compliance with applicable laws and regulaticns. The BAR
.97 test detail indicates that fault code P1864 was detected during the OBDII functional test of the
1999 Ford F150. This fault cede is not supported by the 1999 Ford F130; however it is supported

by the 1996 Chevrolet Lumina that was used to clean plug vehicles during the Bureau’s February

2012 surveillance operation.

The following chart (“Table 27) illustrates the clean plugging activities discovered by

Bureau Representative Baldwin analysis of the Atochas Test Only VID data for January 2012:

Table2
Test Date and Time | Vehicle Certified & | Certificate No. Details
License No.

Inapplicable rouble
01/03/2012 1997 Ford F150 XB929664C code P1864 detected,
SK57596 vehicle certified by

11291136 hours 1 respondent Moran.
Inapplicable trouble
01/04/2012 1996 Ford FL50 XB929688C code P1864 detected;
7M54201 vehicle certified by

1755-1806 hours respongdent Moran,
Inapplicable trouble
01/07/2012 2001 Ford F150 XDo11919C code P1864 detected;

1139-1156 hours

6T39360

vehicle certified by
respondent Moran,

01/07/2012

1448-1455 hours

1998 Ford Mustang
41C7397

XDo11927C

Inapphcable trouble
code P1864 detected,
vehicle certified by
respondent Morar.

010972012

1440-1448 hours

1999 Ford Windsar
4UTZE14

XD011940C

Inapplicable trouble
code P1864 detected,
vehicle certified by
respondent Moran.

0341272012

1217-1226 hours

1997 Ford F130
SR20198

XD0%6416C

Inapplicable trouble
code P1864 detected;
vehicle certified by
respondent Moran.

Accusation




t

8]

l _ |

| Inapplicable trouble

01/13/2012 1997 Ford F250 XD0o6427C code P1864 detected;
THO6689 vehicle certified by

14511509 hours respondent Moran.
Inapplicable trouble
01/31/2012 1999 Ford F150 X12442367C code P1864 detected,
49047C]1 vehicle certified by

1557-1607 hours respondent Moran.

FIRST CAUSE FOR DISCIPLINE

{(Misleading Statements)

28. Respondent Alochas Test Only, Francisco Lizardo, owner, has subjected his
registration to discipline under BPC scction 9884.7, subdivision (a)(1), in that in January 2012
and on or about February 2, 2012 and February 3, 2012, he made statements which he knew or
which by exercise af reasonable care should have known were untrue or misleading when he
issued electronic certificates of compliance for the vehicles set forth in Tables 1 and 2 above,
certifying that those vehicles were in compliance with applicable laws and regulations when, in
fact, those vehicles had nol been so inspected.

SECOND CAUSE FOR DISCIPLINE

{Fraud)

29.  Respondent Atochas Test Only, Franciseo Lizardo, owner, has subjected his
registration te discipline under BPC section 9884.7, subdivision (a)(4), in that in January 2012
and on or about February 2, 2012 and February 3, 2012, he committed acts which constitute fraud
hy issuing electronic certificates of compliance for the vehicles set forth in Tables | and 2 above,
without performing bona fide inspections of the emission controt devices and systemis on those
vehicles, thereby depriving the People of the State of California of the protection afforded by the
Motor Vehicle Inspection Program.

THIRD CAUSFE FOR DISCIPLINE

(Mlaterial Violation of Automotive Repair Act)
30.  Respondent Atochas Test Only, Francisco Lizardo, owner, has subjected his
registration to discipline under BPC secticn 9884.7, subdivision (a)(6), n that in January 2012

14
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and on or about February 2, 2012 and February 3, 2012, he failed in a “material respect to comply

with the provisions of this chapter or regulations adopted pursuant to it” when he tssued
etectronic certificates of comphiance for the vehicles set forth in Tables 1 and 2 above, without
performing bona [ide inspections of the emission control devices and systems on those vehicles,
thereby depriving the People of the State of California of the protection afforded by the Motor
Vehicle spection Program. |

FOURTH CAUSE FOR DISCIPLINE

{Violation of the Motor Vehicle Inspection Program)

31.  Respondent Atochas Test Only, Francisco Lizardo, owner, has subjected his station
license to discipline under HSC section 44072.2, subdivision (a), in that, with respect to the
vehicles set forth in Tables | and 2, above, Respondent violated the following sections of the
HSC:

a. Section 44012; Respondent Lizardo failed to ensure that the emission control tests
were performed on those vehicles in accordance with procedures prescribed by the departinent.

b.  Section 44014: Respondent Lizardo allowed an unlicensed person, Raul Padilia, 1o
perform emission control tests on those vehicles in violation of procedures prescribed by the
department.

c. Section 44015, subdivision (b): Respondent Lizardo issued electronic certificates of
compliance without properly testing and inspecting the vehicles to determine if they were in
compliance with section 44012 of the HSC,

e. Section 44059; Respondent Lizardo willfully made false entries for the electronic
certificates of compliance by certifying that those vehicles had been inspected as required when,
in fact, they had not.

FIFTH CAUSE FOR DISCIPLINE

(Violations of Regulations Pursuant to the Motor Vehicle Inspection Program)
32, Respondent Atochas Test Only, Francisco Lizardo, owner, has subjected his station

license to discipline under HSC section 44072.2, subdivision {c), in that, with respect to the

Lh
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vehicles sel forth in Tables | and 2, above, Respondent violated the following sections of title 16
of'the CCR:

4. Section 3340.24, subdivision {(¢): Respondent Lizardo falsely or fraudulently issued
electronic certificates of compliance witheut performing bona fide inspections of the emission
control devices and systems on those vehicles as required by HSC section 44012,

¢ Section 3340.35, subdivision (¢); Respondent Lizardo issued electronic certificates
of compliance even though those vehicles had not been inspected in accordance with section
3340.42 of the HSC.

e.  Section 3340.42: Respondent Lizardo failed to conduct the required sniog tests and
inspections on those vehicles in accordance with the Bureau’s specifications.

SIXTH CAUSE FOR IMSCIPLINE

(Dishouesty, Fraud or Deccit)

33.  Respondent Atochas Test Only, Francisco Lizardo, owner, has subjected his station
ticense o discipline under HSC section 44(72.2, subdivision (d), in that, with respect o the
vehicles set forth in Tables 1 and Z above, Respondent committed acts involving dishonesty,
fraud or deceit whereby another was injured by issuing etectronic certificates of compliance for
those vehicles without performing bona fide inspections of the emission control devices and
syslems on those vehicles, thereby depriving the People of the Siate of California of the
protection atforded by the Motor Vehicle lnspection Program.

SEVENTH CAUSE FOR DISCIPLINE

{(Violations of the Motor Vehicle Inspection Program)

34,  Respondent Moran has subjected his technician license to discipline under HSC
section 44072.2, subdivision {a), in that in January 2012 and an or about February 2, 2012, and
February 3, 2012, he violated the foliowing sections of the HSC with respect to the vehicles set
forth in Tables | and 2 above:

a.  Scection 44012 Respondent Moran failed to ensure that the emission control tests
were perlormed on those vehieles in accordance with procedures presceribed by the department.

i
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b. Section 44032: Respondent Moran fuiled to perform tests of the emission control
devices and systems on those vehicles in accordance with section 44012 of the HSC, in that the
vehicles had been clean plugged.

c.  Section 44059 Respondent Moran willfully made false entries for the electronic
certificates of compliance by certifying that these vehicles had been inspected as required when,
in fact, they had not,

EIGHTH CAUSE FOR DISCIPLINE

(Violations of Regulations Pursuant to the Motor Vehicle Inspection Program)

35.  Respondent Moran has subjected his technician license to discipline under HSC
section 44072.2, subdivision (¢), in that i January 2012 and on or about February 2, 2012, and
February 3, 2012, he vielated the following sections of the CCR, title 16, with respect to the
vehicles set forth in Tables 1 and 2 above:

a.  Section 3340.24, subdivision {¢); Respondent Moran falsely or fraudulently issued
electronic certificates of compliance without performing bona fide inspections of the emission
control devices and systems on those vehicles as required by HSC seetion 44012,

b.  Section 3340.30, subdivision {(1}: Respondent Moran failed to inspect and test those
vehicles n accordance with HSC section 44012,

C. Scection 3340.41, subdivision (¢): Respondent Moran entered false information into
the EIS for the electronic certilicates of compliance by entering vehicle ermission control
information for vehicles other than the vehicles being certified.

d.  Secction 3340.42; Respondent Moran failed to conduct the required smog tests and
inspections on those vebicles in accordance with the Burcau’s specifications.

NINTH CAUSE FOR DISCIPLINE

(Dislionesty, Fraud or Deceit)

36.  Respondent Meran has subjected his technician Heense to discipline under HSC
section 44072.2, subdivision (d), in that in January 2012 and on or about February 2, 2012 and
February 3, 2012, he committed acts involving dishonesty, fraud or deceit whereby another was
injured by issuing electronic certificates of compliance for the vehicles set forth in Tables | and 2,
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above, without performing bona fide mspections of the emission contro! devices and systems on
those vehicles, thereby depriving the People of the State of California of the protection afforded
by the Motor Vehicle Inspection Program.

TENTH CAUSE FOR DISCIPLINE

{Revocation of Additional Licenses)

37.  Respondent Lizardo has subjected his Emission Speciahist Technician License
Number EA 154982 to discipline under section 44072.8 of the Health and Safety Code in that
Respondent Lizardo has engaged in violattons that have subjected other licenses issucd by the
Bureau to discipline. Complainant refers 1o, and by this reference incorporates, the allegations sct
forth above in paragraphs 22 - 33, tnclusive, as though set forth fully herein.

PRAYER

WHEREFQRE, Camplainant requests that a hearing be held an the matters herein alleged,
and that following the hearing, the Director of Consumer Affairs issue a decision:

1. Revokimg or suspending Automotive Repah Dealer Registration Number ARD
258921, issued to Atochas Test Only; Francisco Javier Lizardo;

2. Revoking or suspending Smog Check, Test Only, Station License Number TC
258921, issucd to Atlochas Test Only; Francisco Javier Lizardo;

3. Revoking or suspending Advanced Emission Specialist Technician License Number
EA 154982, issued to Franeisco Javier Lizardo,

4. Revoking or suspending Advanced Emission Specialist Technician License Number
EA 150603, issued to Eric Rene Moran;

1
i

M/
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5. Ordering Francisco Javier Lizardo and Eric Rene Moran to pay the Bureau of
Automotive Repair the reasonable costs of the investigation and enforcement of this case,
pursuant to Business and Professions Code section 125.3;

6. Taking such other and further action as deemed necessary and proper.

DATED: S{é{é[/ﬁ&f Q’ :/! %g 9‘/_ il \\\_-' SRS \5;\1 EEANLY L,(\ . -
T JOHNWALLAUCH . O ;
Chief T LN AN
Bureau of Automotive Repair SE ‘\\?\\& \
Department of Consumer Affairs
State of California
Complainant

LA2012507144
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