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BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation/Petition to Case No. 79/13-58

Revoke Probation Against: ‘
OAH No. 2013040855
SCOTT ALAN MILLER, ADVANCED '

-EMISSION SPECIALIST TECHNICIAN DEFAULT DECISION AND ORDER

8373 A Summerdale Road
San Diego, CA 92126

Advanced Emission Specialist Technician
License No. EA 145097

Respondent.

FINDINGS OF FACT

1.  On March 15, 2013, Complainant Patrick Dorais, in his official capacity as the Chief
of the Bureau of Automotive Repair (Bureau), Department of Consumer Affairs, filed
Accusation/Petition to Revoke Probation No. 79/13-58 against Scott Alan Miller, Advanced -
Emission Specialist Technician (Respondent) before the Director of Consumer Affairs. On
January 30, 2014, Complainant filed First Amended Accusation/Petition to Revoke No. 79/13-58
against Respondent. (First Amended Accusation /Petition to Revoke Probation attached as
Exhibit A.)

2. On adate uncertain in 2002, the Bureau issued Advanced Emission Specialist
Technician License Number EA 145097 (technician license) to Scott Alan Miller (Respondent).
Pursuant to the Decision and Stipulated Settlement and Disciplinary Order as to Respondent Scott
Alan Miller in Accusation No. 79/11-30, attached as Exhibit A to Exhibit A hereto, and
incorporated herein by reference, the Director of the Department revoked Respondent’s
technician license, effective November 10, 2011. However, the revocation was stayed and
Respondent was placed on probation for five years with certain terms, including Term No. 2,
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requiring Respondent to obey all laws and comply with all statutes, regulations and rules
governing automotive inspections, estimates and repairs. The technician license was in full force
and effect at éll times relevant to the charges brought herein, expired on December 31, 2013, and
has remained delinquent since. This lapse in licensure, however, pursuant to Business and
Professions Code (Code) section 118(b) does not deprive the Bureau of its authority to institute or
continue this disciplinary proceeding. Upon timely renewal of the license, Respondent’s
technician license will be redesignated as EO 145097 and/or EI 145097.!

3. OnMarch 15, 2013, Respondent was served by Certified and First Class Mail copies
of the Accusation/Petition to Revoke Probation No. 79/13-58, Statement to Respondent, Notice of
Defense, Request for Discovery, and Discovery Statutes (Government Code sections 11507.5,
11507.6, and 11507.7) at Respondent's address of record which, pursuant to Code section 136, is
required to be reported and maintained with the Bureau. Respondent's address of record was and
is 8373 A Summerdale Road, San Diego, CA 92126. On January 31, 2014, Respondent was
served by Certified and First Class Mail copies of the First Amended Accusation/Petition to |
Revoke Probation No. 79/13-58 and Supplemental Statement to Respondent at his same address
of reéord and at 17151 West Bernardo Drive — 107, San Diego, CA 92127, an alternate address
Respondent provided on his March 20, 2013 Notice of Defense. .

4. Service of the Accusation/Petition to Revoke Probation was effective as a matter of
law under the provisions of Government Code section 11505, subdivision (c¢) and/or Code section
124. |

5. On March 20, 2013, Respondent signed and returned a Notice of Defense, requesting
a hearing in this matter. On April 22, 2013, a Notice of Hearing was served by mail at
Respondent's address of record and his alternate address by Certified and First Class Mail, which
informed him that an administrative hearing in this matter was scheduled for February 25, 2014.

On May 14, 2013, and May 30, 2013, the Certified Mail envelopes for the aforementioned

U Effective August 1, 2012, California Code of Regulations, title 16, sections 3340.28,
3340.29, and 3340.30 were amended to implement a license restructure from the Advanced
Emission Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog
Check Inspector (EO) license and/or Smog Check Repair Technician (EI) license.
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- documents mailed to Respondent’s alternate address and address of record, respectively, were

returned by the U.S. Postal Service marked "Unclaimed." Neither of the First Class Mail
envelopes sent to Respondent was returned. Respondent failed to appear at that hearing. -

6.  Government Code section 11506 states, in pertinent part:

(c) The respondent shall be entitled to a hearing on the merits if the respondent
files a notice of defense, and the notice shall be deemed a specific denial of all parts
of the accusation not expressly admitted. Failure to file a notice of defense shall
constitute a waiver of respondent's right to a hearing, but the agency in its discretion
may nevertheless grant a hearing,.

7.  California Government Code section 11520 states, in pertinent part:

(a) If the respondent either fails to file a notice of defense or to appear at the
hearing, the agency may take action based upon the respondent's express admissions
or upon other evidence and affidavits may be used as evidence without any notice to
respondent.

8. Pursuant to its authority under Government Code section 11520, the Director after
havirig reviewed the proof of service dated Mérch 15, 2013, and Certified Mail envelopes
returned unclaimed finds Respondent is in default. The Director will take action without further
hearing and, based on First Amended Accusation/Petition to Revoke Probation, No. 79/13-58,
proofs of service and on the Affidavit of Bureau Representative John Pendleton, finds that the |
allegations in First Amended Accusation/Petition to Revoke Probation No. 79/13-58 are true.

| DETERMINATION OF ISSUES

1. Based on the foregoing ﬁndings of fact, Respondent Scott Alan Miller, Advanced
Emission Specialist Techhician has subjected his Advanced Emission Specialist Technician
License No. EA 145097 to discipline.

2. The agency has jurisdiction to adjudicate this case by default.

3. The Director of Consumer Affairs is authorized to revoke Respondent's Advanced
Emission Specialist Technician License based upon the following violations alleged in the First
Amended Accusation/Petition to Revoke Probation which are supported by the evidence

contained in the affidavit of Bureau Representative John Pendleton in this case:
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a.  Respondent’s technician license is subject to discipline pursuant to Health & Safety
(H&S) Code section 44072.2, subdivision (a), in that on or about September 14, 2012, he violated
sections of that Code, as follows:

i. Section 44012: Respondent failed to follow test procedures in accordance with
procedures prescribed by the department.

ii. Section 44012, subdivision (f): Respondent failed to perform functional emission

control tests in accordance with procedures prescribed by the department.

iii. Section 44032: Respondent failed to perform tests of the emission control

“devices and systems in accordance with section 44012 of that Code.

b.  Respondent’s technician license is subject to discipline pursuant to H&S Code section
44072.2 subdivision (c), in that on September 14, 2012, he violated sections of the Regulations as
follows:

i. Section 3340.24, subdivision (c): Respondent falsely or fraudulently issued
electronic Certificate of Compliance No. (i) ithout performing a bona fide inspection of
emission control devices and systems as required by H&S Code section 44012.

ii. Section 3340.30, subdivision (a): Respondent failed to inspect and test the vehicle
in accordance with H&S Code section 44012.

iii. Section 3340.42: Respondent failed to conduct the required smog tests and
inspections on the vehicle in accordance with the Bureau’s specifications.

c.  Respondent’s technician license is subject to discipline pursuant to H&S Code section
44072.2, subdivision (d), in that on or about September 14, 2012, he committed acts involving
dishonesty, fraud, or deceit whereby another was injured by issuing an electronic certificate of
compliance for a vehicle without performing a bona fide inspection of the emission control
devices and systems, thereby depriving the People of the State of California of the protection
afforded by the Motor Vehicle Inspection Program.

d.  Respondent’s probation is subject to rex}ocation because he failed to comply with
Probation Term No. 2 by failing to obey all laws since November 10, 2011, as more fully set forth
in paragraphs 3 (a) through (c), above.
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ORDER

IT IS SO ORDERED that Advanced Emission Specialist Technician License No. EA
145097, heretofore issued to Respondent Scott Alan Miller, Advanced Emission Specialist
Technician, is revoked.

Pursuant to Government Code section 11520, subdivision (c), Respondent may serve a
written motion requesting that the Decision be vacated and stating the grounds relied on within
seven days after serVicé of the Decision on Respondent. The motion should be sent to the Bureau
of Automotive Repair, ATTN: William D. Thomas, 10949 North Mather Blvd., Rancho
Cordova, CA 95670. The agency in its discretion may vacate the Decision and grant a hearing

on a showing of good cause, as defined in the statute.

This Decision shall become effective on Q{pri I a: ) &( 2 l Et .

It is so ORDERED APR 01 2014
(%
A
DONALD CHANG J

Assistant Chief Counsel
Department of Consumer Affairs

Attachment: Exhibit A: First Amended Accusation/Petition to Revoke Probation

70833951.DOC
DOJ Matter ID:SD2013704949
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KAMALA D. HARRIS
Attorney General of California
LINDA K. SCHNEIDER
Supervising Deputy Attorney General
G. MICHAEL GERMAN .
Deputy Attorney General
State Bar No. 103312
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
‘San Diego, CA 92186-5266
Telephone: (619) 645-2617
Facsimile: (619) 645-2061
Attorneys for Complainant
BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPA]R
: STATE OF CALIFORNIA

—
N

145007)

In the Matter of the Accusation and Petitionto | BAR Case No. 79/13-58
Revoke Probation Against: '

OAH Case No. 2013040855
SCOTT ALAN MILLER - "
8373 A Summerdale Road o FIRST AMENDED ACCUSATION &

San Diego, CA 92126 .
PETITION TO REVOKE PROBATION
Advanced Emission Specialist Technician .

License No. EA 145097 (to be designated Hearing Date: February 25, 2014
upon renewal as EO 145097 and/ox EI ‘ ' :

Respondent.

Complainant alléges:
" PARTIES

1. Complainant Patrick Dorais brings this Flrst Amended Accusation and Pet1t1on to
Revoke Probation solely in his official capac1ty as the Chief of the Bureau of Automotive Repair -
(Bureau), Department of Consumer Affairs (Department)

| LICENSE ]NFORMATION

2. On a date uncertain in 2002 the Bureau issued Advanced Em1ssmn Specialist
Technician License Number EA 145097 (techmman license) to Scott Alan Miller (Respondent),
Pursuant to California Code of Regulétions, title 16 (Reglilatiohs), section 3340.28, subdivision

(e), upon timely renewal of the license, Respondent’s technician license will be redesignated as
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EO 145097 and/or E1145097.) The technician license was in full force and effeot.at all times
rglévant o the charges brought herein and expired on December 31, 2013,
PRIOR DISCIPLINARY ACTION
3.  Pursuant tol the Decision and Stipulated Settlement and Disciplinary Order as to
Respondent Scott Alan Miller and Accusation No, 79/ 11-30, attached hereto as Exhibit "A" and
incorporated herein by reference, the Director of the Depénment revoked Respondent’s

technician license, effective November 10, 2011, However, the revocation was stayed and

Respondent was placed on probation for five years with certain terms.
JURISDICTION _
4. This Petltlon to Revoke Probauon is brought before the Director of the Department
for the Bureau, pursuant to Term 7 of the Dec1s10n and Order in Case No. 79/11-30, referenced in
paragraph 3, above, wh1ch states:

Term 7 ~ Violation of Probation. Should theDireptor of Consumer Affairs determine that

| Respondeﬁt has failed to comply with the terms and conditions of probation, the Department may,

after giving notice and oppOrtunify to be heard permanently revoke the license

5. This Accusatlon is brought before the Director under the authority of the following

laws All sectlon references are to the Busmess and Professwns Code (Code) a.nd Health and

Safety Code (H&S Code).
6.  Section 118(bj of the Code states:

The suspension, expiration, or forfeiture by operation of law of a license
issued by a Board in the department, or its suspension, forfeiture, or cancellation by
order of the board or by order of a court of law, or its surrender without the written
consent of the board, shall not, during any period in which it may be renewed,

- restored, reissued, or reinstated, deprive the board of its authority to institute or
continue a disciplinary proceeding against the licensee upon any ground provided by
law or to enter an order suspending or revoking the license or otherwise taking
disciplinary action against the licensee on any such ground.

! Bffective August 1, 2012, California Code of Regulations, title 16, sections 3340.28,
3340.29, and 3340.30 were amended to implement a license restructure from the Advanced
Em1ss1on Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog
- Check Inspector (EO) license and/or Smog Check Repalr Technician (EI) hcense .
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7. H&S Code section 44002 provides, in pertinent part, that the Director has afl the
powers and authority grapted under the Automotive Repair Act for enforcing the Motor Vehicle

Tnspection Program.

' 8., H&S Code section 44072.6 provides, in pertinent part, that the expiration or

suspension of a license by operation of law, or by order or decision of the Director, or a court of

law, or the voluntary surrender of fhe license shall not deprive the Director of jurisdiction to
proceed with disciplinary action. | .
| " STATUTORY PROVISIONS '
9. ° H&S Code section 44012 states, in peﬁinent part:

» The test at the smog check stations shall be performed in accordance with
procedures prescribed by the department and may requitre loaded mode dynamometer
testing in enhanced areas, two-speed idle testing, testing utilizing a.vehicle’s onboard
diagnostic system, or other appropriate test procedures as determined by the -
department in consultation with the state board. The department shall implement

" testing using onboard diagnostic systenis, in lieu of loaded mode dynamometer or
two-speed idle testing, on model year 2000 and newer vehicles only, beginning no
earlier than January 1, 2013. However, the department, in consultation with the state

_board, may prescribe alternative test procedures that include loaded mode
dynamometer or two-speed idle testing for vehicles with onboard diagnostic systems
that the department and the state board determine exhibit operational problems. The
department shall ensure, as appropriate to the test method, the following:

, (é,) Emission control systems required by state and federal law are
~ reducing excess emissions in accordance with the standards adopted pursuant to
subdivisions (a) and (c) of Section 44013,

: (f) A visval or functional check is made of emission conirol devices
specified by the department, including the catalytic converter in those instances in
which the department determines it to be necessary to meet the findings of Section -
44001. The visual or functional check shall be performed in accordance with
procedures prescribed by the department. '

10, Hé&S Code section 44032 states, in pertinent part:

. No person shall perform, for compensation, test or repairs of emission
control devices or systems of motor vehicles required by this chapter unless the
person performing the test or repair is a qualified smog check technician and the test
or repair is performed at a licensed smog check station. Qualified technician shall

perform tests of emission control devices and systems in accordance with Section
44012, ' '

3

FIRST AMENDED ACCUSATION & PETITION TO REVOKE PROBATION - 2013040855




LR - Y B - S S

10
i1
12
13
14
15
16
17
18
19
20
21
22
23

24

25
26
27
28

.chapter.

11, Hé&S Code section 44072.2 states, in pertinent part:

‘The director may suspend, revoke, or take other disciplinary action against
a license as provided in this article if the licensee, or any partner, officer, or director
thereof, does any of the following: '

: (a) Viélates any section of this chapter {the Motor Vehicle Inspection .
Program (Health and Safety Code § 44000, et seq.)] and the regulations adopted
pursuant to it, which related to the licensed activities.

(c) Violates any of the regulations adopted by the director pu’réuaﬁt to this

, (d) Commits any act involving dishonesty; fraud, or deceit whereby
another is injured. ' . :

REGULATORY PROVISIONS

12, Regdlations, section 3340.24, subdivision (c) provides that the Bureaun may suspend
or revoke the license of or pursue other legal action against a licensee, if the licensee falsely or

‘.frauduleﬂtly issues or obtains a certificate of compliance or a certificate of noncompliance.

13.  Regulations; section 334030, states:

A licensed smog check ihspectozj and/or repair technician shall comply
with the following requirements at all times while licensed:

(2) Inspect, test and repair vehicles, as applicable, in accordance with
section 44012 of the Health and Safety Code, section 44035 of the Health and Safety
Code, and section 3340.42 of this article. : : :

14, Regulations, section 3340.42, states;

With the exception of diesel-powered vehicles addressed in subsection (f)
of this section, the following emissions test methods and standards apply to all
vehicles:

(2) A functional inspection of the vehicle's emission control systems;
During the functional inspection, the technician shall conduct, as applicable, the
following tests and verifications of the vehicle: =
| (A)I proper operation of the exhaust gas recirculation (BGR) system,

4
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(B) a check of the gasoline fillér cap's integrity,
(C) proper setting of ignition tlmmg,
(D) alow pressure check of the fuel evaporative control system,

(E) proper operation of the malfunction indicator light (MIL) or “Check
Engine Light,” and

(F) an on-board diagnostics (OBD) systems test.

- (3) Aliquid leak inspection of the vehicle’s fuel storage and delivery
systems.

(4) An inspection of the vehicle’s ta11p1pe and crankcase for the
emissions of smoke. '

' - COST RECOVERY
15. Code section 125.3 provides, in pertinent part, that the Bureau may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of

the licensing act to pay a sum not to exceed the reasonable costs of the investigation and

enforcement of the case. If'a case settles, recovery of investigation and enforcement costs may be

included in a stipulated settlement
' SEPTEMBER 14, 2012 UNDERCOVER OPERATION

16. Omn September 14, 2012, a Bureau undercover operator drove a Bureau documented
1992 Nissan Max1ma to Escondido Test Only, where Respondent was working, and requested a
smog inspection. The ignition timing of the Maxima had been adjusted beyond specifications,
causing the vehicle to be incapable of passing a properly performed smog inspection. After the
smog inspection was completed the operator paid the facility $68.00 and received a copy of .
Invoice No. _ and a Vehlcle Inspectlon Report (VIR). The VIR indicates that the smog

inspection was performed by Respondent resulting in the i issuance of electronic Certificate of

- Compliance No. (Sl ccrtifying that the Maxima had been tested and inspected and that it

was in compliance with applicable laws and regulations When in fact, the vehicle could not have
passed the functional portion of the smog inspection as the 1gn1t10n timing had been adjusted

beyond specification.
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ACCUSATION
FIRST CAUSE FOR DISCIPLINE

(Violntions of the Motor Vehicle Inspection Program)
17.  Respondent has subjected his technician license to discipline pursuant to H&S Code
section 44072.2, subdivision (a), in that on or about September 14, 2012, regarding the Maxima,

he wolated sections of that Code; as follows:

a. Section 44012: Respondent failed to follow test procedures in accordance with

procedures prescrlbed by the department.

b Section 44012, subdivision (f) Respondent failed to perform functional emission

" control tests in accordance with procedures prescribed by the department.

c. Section 44032: Respondent failed to perform test of the emission control devwes and

systems in n accordance with section 44012 of that Code

SECOND CAUSE FOR DISCIPLINE

(Violations of Regulations Pursuant to't}'le Motor Vehicle Inspection Program)

18. Respondent hes subjected his technician license to discipline pursuant to Hé&S Code
section 44072.2 subdivision (c), in that on September 14, 2012; regarding the Maxima, he
violated sections of the Regulations as follows: _ _

a. Section 3340.24, subdivision (o) Reepondent falsely or fraudulently issued electronic |
Certificate of Compliance No. (Sl without performing a bona’ﬂde inspection of emission
control devices and systems as required by H&S Co'de section 44012,

b. Sectlon 3340.30, subdmsmn (a): Respondent failed to inspect and test the veh1cle in
accordance w1th H&S Code section 44012

c. Section 3340.42: Respondent failed to conduct the requned smog tests and mspectlons _ '
on the vehicle in accordance with the Bureau’s spec1ﬁcat1ons

THIRD CAUSE FOR DISCIPLINE
" (Dishonesty, Fraud, or Deceit)
- 19. Respondent has subjected his technician lieense to discipline pursuant to H&S Code

section 44072.2, subdivision (d), in that on or about September 14, 2012, he committed acts

, 6
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involving dishonesty, fraud, or deceit whereby another was injured by issuing electronic
Certificate of Compliance No. (Il for the Maxima without performing a bona fide
inspection of the emission control devices and systems,. thereby depriving the People of the State
of California of the protection afforded by the Motor Vehicle Inspection Program. | |
PETITION TO REVOKE PROBATION
CAUSE TO REVOKE PROBATION
(Failure to Obey All Laws)

20. . Atall times4aﬂer the effective date of Respondent’s probation, Probation Term No. 2
stated as follows: | | . .

Term 2 — Obey all laws: 'Respondent shall comply with all statutes, regulations and rules
governmg automo’uve inspections, estlmates and repalrs

21.. Respondent’s probatlon is subject to revocation because he failed to comply with
Probatlon Term No. 2 in that he has failed to ob ey all laws since November 10, 2011, as more
fully set forth in paragraphs 16 through 19, above.

- ' OTHER MATTERS
" 22, Pursuant to H&S Code section 44072.8, if Advanced Efnission Specialist Technician

License Number EA 145097, issued to Scott Alan Miller, to be designated upon timely renewal as

EO 145097 and/or EI 145097, is revoked or suspeﬁded, any additional license issued under this

.chapter in the name of said licensee may be likewise revoked or suspended by the director.

| PRAYER o |
WHEREFORE, COmplainant requests tﬁa’c a hearing be held on the matters alleged in this
First Amended Accusation and Pet11;1on to Revoke Probation, and that followmg the heanng, the
Director of Consumer Affaus issue a decision:
1. Vacating the stay and reimposing the order of revocation of Advanced Emission
Speolallst Techmclan License Number EA. 145097 issued to Scott Alan Miller;
2. Revoking or suspending Advanced Em1ss1on Specialist Technician License Number

EA 145097, to be designated upon timely rganewal as EO 145097 and/or EI 145097, issued to
Scott Alan Miller; .
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3. Revoking or suspending any additional license issued under Chapter 5 of the Health
and Safety Code in the name of Scott Alan Miller;
" 4, Ordering Scott Alan Miller to pay the Director of Consumer Affairs the reasonable
costs of the investigation and enforcement of this case, pursuant to Code section 125.3; énd,

5. Taking such other and further action as deemed necessary and proper,

DATED: \; dhnd iy 30, 20/ (f( ettt
: , Mo PATRICK DORAIS
Chief
Bureau of Automotive Repair
Department of Consumer Affairs
State of California
Complainant

SD2013704949
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