BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Statement of Issues
Against:

Case No. 79/15-77s
HABIB FUSTOKJIAN

DBA A SMOG CHECK AND TEST ONLY OAH No. 2015070102
STATION #1,
Respondent.
DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby accepted
and adopted as the Decision of the Director of the Department of Consumer Affairs in
the above-entitled matter.

This Decision shall become effective ‘%W% %f W .

DATED:NUNU O L, WD [ <
P ! TAMARA COLSON

Assistant General Counsel
Department of Consumer Affairs



KAMALA D, HARRIS State of California
Attorney General DEPARTMENT OF JUSTICE

RONALD REAGAN BUILDING
300 SQUTH SPRING STREET, SUITE 1702
LOS ANGELES, CA 90013

Public: gme% 897-2000

Telephone; (213) 897-6294
Facsimile; (213) 897-2804

October 8, 2015

Bill Thomas, Program Manager |
Bureau of Automotive Repair
10949 N. Mather Blvd.

Rancho Cordova, CA 95670

Re:

RECOMMENDATION TO ADOPT STIPULATION

In the Matter of the Statement of Issues Against:

HABIB FUSTOKIJIAN dba A SMOG CHECK AND TEST ONLY STATION #1
OAH No. 2015070102

Bureau of Automotive Repair - I/M Smog Case No, 79/15-77s

Dear Mr, Thomas;

Enclosed for consideration by the Director of Consumer Affairs are the Stipulated

Settlement and Disciplinary Order in this matter. For the reasons stated below, our office
recommends that the Director adopt the agreement and issue the enclosed Decision and Order.

The terms and conditions contained in the stipulation were coordinated with Rebecca

- Harris and Greg Pearson prior to being offered to Respondent.

BACKGROUND INFORMATION

Habib Fustokjian (“Respondent™) previously held an Automotive Repair Dealer

Registration (AJ090423) and a Smog Check Station License (RJ090423) which on or about

January 13, 1994, were revoked, stayed, and placed on three years probation by the Decision and
Order in Case No. 79/93-29. On or about November 28, 2001, the registration and license were
again revoked, stayed, and placed on three years probation as the result of a stipulated settlement
of Case No, 79/97-51, The registration and license each expired on September 30, 2003,

On or aboul January 24, 2014, the Bureau received an application from Habib Fustokjian
dba A Smog Check and Test Only Station #1 for an Automotive Repair Dealer Registration,
Three days later, the Bureau received an application from Respondent for a Smog Check, Test
Ounly, Station License. On each of the applications in response to the question asking if any
person in control of the business had ever been subject to administrative discipline by the
Bureau, Respondent checked the box indicating “No.”

CONFIDENTIAL - PRIVILEGED
ATTORNEY CLIENT COMMUNICATION AND WORK PRODUCT
DO NOT PLACK IN PUBLIC FILES
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CHARGES AND ADMISSIONS

The Statement of Issues against Respondent was filed on November 21, 2014, It alleges
that on each of the applications, Respondent knowingly made a false statement of fact regarding
- his prior administrative discipline. Respondent admits the charges but claims that, because of his
limited use of the English language, he asked a friend to help him with filling out the
applications,

PROPOSED SETTLEMENT CONTRASTED WITH PENALTY GUIDELINES

Issuance of a registration and license on a three (3) year probationary basis for each falls
within the Bureau’s Disciplinary Guidelines.

MITIGATING OR AGGRAVATING CIRCUMSTANCES

Respondent’s most recent history of administrative discipling from the Bureau dates back
more approximately fourteen years, Respondent has been cooperative in these proceedings,
This appears to be an appropriate case for probation,

'REASONS FOR RECOMMENDATION

Based on the evidence in this case, this stipulation provides for meaningful discipline and
a fair resolution of the charges in the Statement of Issues while avoiding the additional time,
expense and uncertainty of an administrative hearing, This office therefore recommends that the
Bureau adopt the proposed stipulation as the decision in this case.

I hope the above information is sufficient to enable the Bureau to make a decision in this
matter. If you have any questions, please do not hesitate to contact me at your earliest
convenience.

Habib Fustokjian dba A Smog Check and Test Only Station #1 is represented by attorney
Asbet A. Issakhanian, who should be sent a copy of the deGISIOI’I at: 440 Western Ave.,, Suite
205, C‘rlendale, CA 91201.

Sinc'erely, ,

mwf.c;' e r
@v,ﬂﬂ Bt i ﬁj’% %&M&Mmsmﬂ

TERRENCE M. MASON
Deputy Attorney General

For KAMALA D, HARRIS
Attorney General

Enclosures: Proposed Stipulation and Statement of Issues

CONFIDENTIAL — PRIVILEGED
ATTORNEY CLIENT COMMUNICATION AND WORK PRODUCT
DO NOT PLACE IN PUBLIC FILES -



L T - N L T o

e 1 O

10
1
12
13
14

15

6
17
18
19
20
21
2
2
24
25
26
27
28

KAMALA D, HARRIS
Attorney General of California
LINDA L, SUN -
Supetvising Deputy Attorney General
TERRENCE M. MASON ‘
Deputy Attorney General
State Bar No. 158935
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-6294
Facsimile: (213) 897-2804
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFTAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR

STATE OF CALIFORNIA
In the Matter of the Statement of Issues . Case No, 79/15-77s
Against: '
. OAH No. 2015070102
HABIB FUSTOKJIAN ,
DBA A SMOG CHECK AND TEST ONLY | STIPULATED SETTLEMENT AND
STATION #1, . DISCIPLINARY ORDER -

Respondent, |

IT IS HEREBY STIPULATED AND AGREED by and between thé parties to the above- |
entitled proceedings that the following matters are true:
| PARTIES
- 1. Patrick Dorais ("Cmnpbinant") ig the Chief of the Burcau of Automotive Repalr
(“Bureau”). He brought this action solely in his ofﬁéial capacity and is represented in this matter
by Kamala D Harris, Attorney General of the State of California, by Terrence M. Mason, Deputy
Attorney General, |

2. Respondent Habib Fustokjian dba A Smog Checlk and Test Only Station #1

| ("Respondent™ is represented in this pfoc.eeding by attorney Asbet A. Issakhanian, whose address

is 440 Western Ave., Suite 205, Glendale, CA 91201.

STIPULATED SETTLEMENT (79/15-77s)
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3. Onor abd_ut January 24, 2014, Respondent fited an application dated January 21,
2014, with the Director of Consumer Affairs (“Director”) to obtain an Automotive Repair Dealer
Registration. The Bureau clenied.the application on February 26, 2014,

4, On ot about January 27, 2014, Respondent filed an application dated January 21,
2014, with the Directot to obtain a Smog Check, Test Only, Station License. The Bureau denied
the application on Februaty 26, 2014, |

- JURISDICTION

5. Statement of Issues No. 79/15-77s was filed before the Director of Consumer Affairs
for the Bureau of Automotive Repair, and is'currently pending against Respondent. The
Statement of Issues and all other statutorily required documents were properly served on
Respondent on December 10, 2014,

6. A copy of Statement of Issues No. 79/ 15_—775 is attached hereto as Exhibit A and -
incorporated herein by reference, '

ADVISEMENT AND WAIVERS

7. Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in Statement of [ssues No. 79/15-77s, TRespondent has also carefully read,
fully discussed with counsel, and understands the effects of this Stipulated Settlement and
Disciplinary Order. 7

8. Respondént is.fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Statement of Issues; the right to be represented by
counsel af his own expense; the right to confront and cross-examine the withesses against him;
the right to present evidence and to testify on his own behalf; the right o the issuance of
subpoenés to compel the attendance of witnesses and the production of documents; the right to
reconsideration and court review of an adverse decision; and all other rights accorded by the
California Administrative Procedure Act and other applicable laws,

9.  Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above,

11
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CULPABILITY

10, Respondent admits the truth of gach and every charge and allegation in Statement of
Issues No. 79/15-77s. |
11. Respondent agrees that his Aufomotive Repair Dealer Registration and Smog Check,
test Only, Station Licens;e are each subject to denial and he agreeé to be bound by the Director's |
probationary.terms as set forth in the Disciplinary Order below,
CONTINGENCY -

12.  This stipulation shall be subject to approval by the Director of Consumer Affairs or

_the Director's designee. Respondent understands and agrees that counsel for Complainant and the

staff of the Bureau of Automotive Repair may communicate directly with the Directot and staff of ‘
the Department.of Consumer Affairs regarding this stipulation and settlement, without notice to

ot participation by Respondent or his counsel. By signing the stipulation, Respondent
understands and agrees that he may not withdraw his agreement or seek to rescind the stipulation
prior to the timerthe Director considers and acts ﬁ130n it, Ifthe Director fails to adopt this
stipulation as the Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of
no force or effect, except for this paragraph, it shall be inadmissible in any legal action between
the.parties, and the Director shall not be disqualified from further action By having considered

this matter. |

13, The patties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including Portable Document Format
(PDF) and facsimile signatures thereto, shall have the same force and effect as the originals,

14, This Stipulated.Sett[em\ent and Disciplinary Order is intended by the parties to be an
integrated writing fepresenting the complete, ﬁnal, and exclusive embodiment of their agreement,
It supersedes any and all ptior or contemporaneous agfeements, understandings, discussions,
negotiations, and commitments (written or 6ral). This Stipulated Settlement and Disciplinary
Order may not be altered, amended, modiﬁéd, supplemented, or otherwise changed except by a

writing executed by an authorized representative of each of the parties.

STIPULATED SETTLEMENT (79/13-773)
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15, In consideratibn of the foregoing admissions and stipul&tions, the parties agree that
the Director may, without further notice or formal proceeding, issue and enter the following
Disciplinary Order:
| DISCIPLINARY ORDER

IT IS HEREBY ORDERED that that an Automotive Repair Dealer Registration and Smog
Check, Test Only, Station License will be issued té Respondent Habib Fustokjian dba A Smog
Check and Test Only Station #1 and immaediately revoked, The revdcations will be stayed and
the Respondent placed on three (3) years probation on the following tetms and conditions.

1.  Obey All Laws. Comply with all statutes, regulations and rules governing
automotive inspections, estimates and repairs,

2. Reporting. Réspondent‘ or Respondent’s authorized representative must repoﬁ: in
person or in writing as prescribed by the Bureau of Automotive Repait, on a schedule set by the
Bureau, but no more frequenﬂy than each quarter, on the methods used and success achieved in
maintaining complianoé with the terms and conditions of probation. .

3. Report anancial Interest. Within 30 days of the effective date of this action, report
any financial interest which any partners, officers, or owners of the Respondent facility may have
in any other business required to be registered pursuant to Section 9884.6 ofthe Business and
Professions Code.,

4. Random Inspectioﬁs. Provide Bureau representatives unrestricted access to inspect
all vehicles (inpluding parts) undergoing repairs, up to and including the point of completion,

5. Jurisdiction. If an accusation is filed against Re'sponlgien't during the term of
probation, the Director of Consumer Affairs shall have continuing Jurisdiction over this matter
until the final decision on the accusation, and the period of probation shall be extended until such
decision, .

6.  Violation of Probation. Should the Director of Consumer Affairs determine that
Respondent has failed to comply with the terms and conditions of probation, the Department may,
éfter glving notice and opportunity to be heard, temporarily or permanently invalidate the

registration and/or suspend or revoke the license.

4

STIPULATED SETTLEMENT (79/15-775)
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Statement of Issues No. 79/15-77s
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KAMALA D, HARRIS
Attorney General of California
GREGORY J. SALUTE

Supervising Deputy Attorney General

TERRENCE M. MASON

Deputy Attorney General

State Bar No. 158935
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-6294
Facsimile: (213) 897-2804

Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMIR AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

Tt the Matter of the Statement of Issues- Case No. ’7 ﬁ / / 5 - ’7/75

Against:

HABIB FUSTOKJIAN ' -
DBA'A SMOG CHECK AND TEST ONLY STATEMENT OF ISSUES
STATION #1 :
Respondent.
Complainant allegeé: o

PARTIES
1.~ Patrick Dorais (Complainant) brings' this Statement of Issues solely in his official
capacity as the Chief of the Bureau of Automotive Repair, Departmeht of Consumer Affairs,
APPLICATION INFORMATION |

2. On‘ or about January 24, 2014, the Bureau of Automotive Repair (Bureau) received an
Application for Automotive Repair Dealet Registfation from Habib Fustokjian (Respdndent) dba
A Smog Check and Test Only Station #1. On or about January 21, 2014, Respondent certified
under penalty of perjury to the truthfulness of all statements, answers, and representations in the
application. The Bureau denied the application on February 26, é014.

3. Onorabout January 27, 2014, the Bureau received an Application for Smog Check
(Test Only) Station License from Respondent Habib Fustokjian dba A Srﬁog Check and Test

1

STATEMENT OF ISSUES
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Only Station #1. On or about January 21, 2014, Respondent certified under penalty of perjury to

the truthfulness of all statements, answers, and representations in the application. The Bureau

denied the application on February 26, 2014.
PRIOR LICENSURE

4. Respondent Habib Fustokjian dba Habibs Union 76 Setvice was issued Automotive
Repair Dealer Registration No, ARD/ AJ 90423 in 1981 and Smog Check Station License No, |
RC/ RT 90423 on November 15,2004, Both the registration and the license expired on
September 30, 2005.

| PRIOR DISCIPLINE

5. Onor about January 13, 1994, Automotive Repair Dealer Registration No. AT 090423
and Smog Check Station License No. RT 090423 issued to Respondent were revoked, stayed and
placed on three (3) years probation by the Decision and Order in Case No. 79/93-29. Tn order to
verify compliance Wfth the terms of probation, in May 1996, the Bureau initiated an investigation |
of Respondent’s Habib’s Umon 76 Service., As aresult of the investigation, on or about

Deoember 12, 1996, the Bureau filed Accusauon and Petition to Revoke Probatlon No. 79/97-51.

The pel iod of probation expired on or about ] anuary 13,1997,

' 6. On or about November 28, 2001, in a Decision and Order entitled In the Matter of the
Acczisafion' Against; ffabib 's Union 76.Service, Habib Fust&f(jian, Owner, Bureau of Automotive
Repair Case No. 79/97-51 (OAH Case No, L-2001060620), Autmﬁotive Repair Dealer
Registration No. AJ 090423 and Smog Check Station License No. RJ 090423 issued to
Respondent were revoked, stayed and again placed on three (3) years pro‘bation. ! Discipline
was imposed based upon fwo Bureau undercover operations conducted at Habib’s Union 76
Service in which smog certificates of compliance were falsely and fraudulently issued to vehicles
which each had the exhaust gas recirculating (EGR) valve’s diaphragm ruptured and a blockage

plate installed. In each instance, Respondent Habib’s Union 76 Service was found to have

! Because the period of probation had expired on or about January 13, 1997, the Decision and
Order did not deal with the Petition to Revoke Probation, but solely with the remaining Accusation.

STATEMENT OF ISSUES
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violated the following sections of the Business & Professions Code: § 9884.7(1)(a) [false
statemehts];

§ 9884.7(1)(d) [ﬁauduleht conduct]; § 9884.7(1)(f) [failure to provide a written estimate]; as well
as the following sections of the Health & Safety Code: § 44072.2(a) [failure to comply with the
Motor Vehicle Inspection Program]; § 44072.2(0) [failure to comply with regulations pursuant to
the Motor Vebicle Inspection Program]; and § 44072.2(d) [dishonesty, fraud or deceit]. A copy

of the Decision and Order in that matter is attached hereto as “Exhibit A” and incorporated by

- reference.

JURISDICTION

7. Putsuant to Buéiiless & Pz;ofessions Code section 485(b), on or about February 26,
2014, Respondent’s applications for an Automotive Repalr Dealer Registration and a Smog
Check (Test Only) Statioﬁ License were denie;:l and Respondent was notified of the ri ghtto a
hearing to appeal the denial, |

8.  Section 44002 of the Health &‘ Safety Code provides, in pertinent part, that the
Directot has all the powers aﬁd authority granted under the Automotive Repair Act for enforcing
the Motor. Vehicle Inspection P;o gram, ' ,

9. Sectioﬁ 44072.6 of the Health & Safety Code provides, in pertinent part, that the
expiration or suspension of a license by operation of law, or by order of the Director shall not
deprivé the Director of jurisdiction to proceed with an investigation of, or action against,' the
licensee, or to render a decision suspending or revoking the license.

10.  Section 44072 of the Health an& Safety Code -provides, ‘in pertinent part, that the
director may refuse to issue a license to any applicant for the reasons set forth in Section 44072.1.

STATUTORY PROVISIONS

11, ‘Bection 44072.1 of the Health and Safety Code states, in pertinent part:

"The director may deny a license if the applicant, or any partner, officer, or
director thereof, does any of the following: :

"(b) Was previously the holder of a license issued under this chapter [the Motor
Vehicle Inspection Program (Health and Safety Code, § 44000, et seq.)], which

3
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12,

13.

14.

license has been revoked and never reissued or which license was suspended and
the terms of the suspension have not been fulfilled.

"(c) Has committed any act which, if committed by any licensee, would be grounds
for the suspension or revocation of a license issued pursuant to this chapter,

"(d) Has committed any act involving dishonesty, fraud, or deceit whereby another

is injured ot whereby the applicant has benefitted.”

Section 475 of the Business and Professions Code provides, in pertinent part:

“(a) Notwithstanding any other provision of this code, the provisions of this

_ division shall govern the denial of licenses on the grounds oft

“(1) Knowingly making a false statement of material fact, or knowingly = -
omitting to state a material fact, in an application for a license.”

Section 480 of the Business & Professions Code states, in pertinent part:

"(a) A board may deny a license regulated by this code on the groﬁnds that the
applicant has one of the following:

“(2)y Done any act involving dishonesty, fraud or deceit with the intent to
substantially benefit himself or herself or another, or substantially injure another.
"(3) (A) Done any act that if done by a licentiate of the business or profession
in question, would be grounds for suspension or revocation of license.

“(c) A board may deny a license regulated by this code on the ground that the

applicant knowingly made a false statement of fact required to be revealed in-
the application for the license.”

Section 9884.7 of the Business & Professions Code provides, in pertinent part:

“(a) The director, where the automotive repair dealer cannot show there was a
bona fide error, may deny, suspend, revoke or place on probation the registration

" of an automotive repair dealer for any of the following acts or omissions related

to the conduct of the business of the automotive repair dealer, which are done by

the automotive repair dealer or any automotive technician, employee, partner,
‘officer, or member of the automotive repair dealer., '

“(1) Making or authorizing ifi any manner or by any means whatever any
statement written or oral which is untrue or misleading, and which is known, .
or which by the exercise of reasonable care should be known, to be untrue or
misleading.” '

FIRST CAUSE FOR DENIAL OF APPLICATION

"~ (Knowingly Making a False Statement of Fact on an Applicaﬁon) '

STATEMENT OF ISSUES |
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15. Respondent's application for an Automotive Repair Dealer Registration is subject
to denial under Business & Professions Code section 475(a)(1), in conjunction with section
480(c), in that on or about Janmary 24, 2014, Respondent submitted his application as a sole
owner, signed under penalty of perjury, and answered “NO” to Question 8(b) which asked, “Has
any person listed in [Queétion] number 7 ever béen an Owger, . . that had an automotive repair
dealer registration [or] smog check station license. . . issued by the Bureau of Automotive Repair
(BAR) denied, suspended, revoked , placed on probation or been issued a citation?” when, in fact,
Respondent’s prior Automotive Repair Dealer Registration and Smog Check Station License had

each been subject to prior discipline.

SECOND CAUSE FOR DENIAL,
(Dishonesty, Fraud, or Deceit)

16. Respondent’s application for an Automotive Repair Dealer Registration is subject
to denial pursuant to Code section 480(a)(2), in that Respondent committed acts involving
dishonesty, fraud, or deceit with the intent to substantially benefit himself or another, or

substantially injure another, as set forth in paragraph 15 above

THIRD CAUSE FOR DENIAL

(Untrue or Misleading Stateraents)

17. Respondent’s application for an Automotive Repair Dealer registration is subj ect
to denial pursuant to Code sections 9884.7(a)(1), and 480(a)(3)(A), in that Respondent made or
authorized a written statement which he knew, or in the exercise of reasonable care should have

known to be untrue or misleading, as set forth in paragraph 15 above,

FOURTH CAUSE FOR DENIAL OF APPLICATION
(Knowingly Making a False Statement of Fact on an Application)

18 Respondent’s application for a Smog Check (Test Only) Station License is subject
to demal under Business & Professions Code section 4’75(a)(1), in conjunctwn with section
480(c), in that on or about January 27 2014, Respondent submitted his application as a sole
owner, signed under penalty of perjury, and answered “NO” to Question 9(b) which asked, “Has
any person l'isted in [Question] number 8 ever been an Owner, . . that had an automotive repair

dealer registration [or] smog check station licenise. . , issued by the Bureau of Automotive Repair

5
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(BAR) denied, suspended, revoked , placed on probation or been issued a citation?” when, in fact,
Respondent’s prior Automotive Repair Dealer Registration and Smog Check Station License had

each been subject to prior discipline.

FIFTH CAUSE FOR DENIAY,
(Dishonesty, Fraud, or Deceit)

19. Respondent’s application for a Smog Check (Test Only) Station License is subject
to denial pursuant to Business & Professions Code section 480(a)(2), in that Respondent
committed acts involving dishonesty, fraud, or deceit with the intent to substantially benefit

himself or another, or substantially injure another, as set forth in paragraph 18 above,

SIXTH CAUSE FOR DENIAL OF APPLICATION

(Committed Acts That, If Committed by A Licensee,
Would Be Grounds for Suspension or Revocation of License)

20. Respondent's applications for a Smog Check (Test Only) Station License is subject to

~denial under section 44072.1(¢), of the Health & Safety Code, in that Respondent committed acts

which, if committed by any liconsee, would be grounds for the suspension or revocation of a

license, as set forth more fully above in paragraph 18 above.

SEVENTH CAUSE FOR DENIAL OF APPLICATION

(Committed Acts Involving Dishonesty, Fraud, or Deceit)

21.  Respondent's application for a Smog Check (Test Only) Station License is subject to
denial under.sec_tioﬁ 44072.1(d) of the Health & Safety Code, in that Respondent commitied acts
involving dishonesty, fraud, or deceit, as set forth more fully above in paragraph 18 above.

| PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matiers herein alleged,
and that following the hearing, the Director of Consumer Affairs issue a decision:

1, Denyiﬁg the application of Habib Fustokjian dba A Smog Check and Test Only

Station #1 for an Automotive Repair Dealer Registration;

STATEMENT OF ISSUES
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2. Denying the application of Habib Fustokjian dba A Smog Check and Test Only
Station #1 for a Smog Check (Test Only) Station License; and

e

117

3. Taking such other and further action as deemed necessary and proper.

vatep: ovesmber z/ 2—"/?’ m@a’w«_a,

PATRICK DORAIS -

- Chief
Buteau of Automotive Repair
Department of Consumer Affairs

State of California
Complainant
LA2014512150
(rev.10/28/14)
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