BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

ECHO SMOG; DAVID NEIL GARDNER Case No. 79/14-124

1377 S. Lilac # 104

Bloomington, CA 92316 OAH No. 2014080777
and

8570 Palmetto Avenue,
Fontana, CA 92335

Automotive Repair Dealer Registration No.

ARD 273607
Smog Check, Test Only Station License No.
TC 273607
Respondent.
DECISION

The attached Stipulated Revocation of Licenses and Order is hereby accepted
and adopted as the Decision of the Director of the Department of Consumer Affairs in
the above-entitled matter.

This Decision shall become effective [ YPY 1\ D0, 2015

DATEDOW}/)/\A/Q %1 7/0 ) 5/ /?\—/

TAMARA COLSON
Assistant General Counsel
Department of Consumer Affairs
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KAMALA D. HARRIS
Attorney General of California
LINDA L. SUN
Supervising Deputy Attorney General
KEVIN I, RIGLEY ‘
Deputy Attorney General
State Bar No. 131800
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 620-2558
Facsimile: (213) 897-2804
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 79/14-124

ECHO SMOG; DAVID NEIL GARDNER OAH No. 2014080777

1377 8. Lilac # 104 ‘ R

Bloomington, CA 92316 STIPULATED REVOCATION OF
' LICENSES AND ORDER

and

8570 Palmetto Avenue,
Fontana, Ca. 92335

Automotive Repair Dealer Registration No.
ARD 273607

Smog Check, Test Only Station License No.
TC 273607

Respondent,

ITIS HEREBY STIPULATED AND AGREED by and between the parties to the above-
entitled proceedings that the following matters are true:
PARTIES
1. Patrick Dorais (Complainant) is the Chief of the Bureau of Automotive Repair. He
brought this action solely in his official capacity and is represented in this matter by Kamala D.

Harris, Attorney General of the State of California, by Kevin J. Rigley, Deputy Attorney General.

1

Stipulated Revocation of Licenses (Case No. 79/14-124)




(@,

o oo =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

2. Echo Smog; David Neil Gardner (Respondent) is representing himself in this
proceeding and has chosen not to exercise his right to be represented by counsel.

3. Onor about July 9, 2013, the Bureau of Automotive Repair issued Automotive
Repair Dealer Registration No. ARD 273607 to Echo Smog; David Neil Gardner (Respondent).
The Automotive Repair Dealer Registration, which was in full force and effect at all times
relevant to the charges brought in Accusation No. 79/14-124, expired on July 31, 2014, and has
not been renewed.

4,  Onor about July 19, 2013, the Bureau of Automotive Repair issued Smog Check,
Test Only Station License No. TC 273607 to Echo Smog; David Neil Gardner (Respondent).
The Smog Check, Test Only Station License, which was in full force and effect at all times
relevant to the charges brought in Accusation No. 79/14-124, expired on July 31, 2014, and has
not been renewed.

JURISDICTION

5. 'Accusation'No. 79/14-124 was filed before the Director of Consumer Affairs
(Director), for the Bureau of Automotive Repair (Bureau), and is currently pending against
Respondent. The Accusation and all other statutorily required documents were properly served
on Respondent on June 11, 2014. Respondent timely filed his Notice of Defense contesting the

Accusation. A copy of Accusation No. 79/14-124 is attached as Exhibit A and incorporated by

reference.

ADVISEMENT AND WAIVERS

6.  Respondent has carefully read, and understands the charges and allegations in
Accusation No. 79/14-124. Respondent also has carefully read, and understands the effects of
this Stipulated Revocation of Licenses and Order.

7. Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the right to be represented by counsél, at
his own expense; the right to confront and cross-examine the witnesses against him; the right to
present evidence and to testify on his own behalf; the right to the issuance of subpoenas to compel

the attendance of witnesses and the production of docurnents; the right to reconsideration and

Stipulated Revocation of Licenses (Case No. 79/14-124)
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court review of an adverse decision; and all other rights accorded by the California
Administrative Procedure Act and other applicable laws.

8. Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above.

CULPABILITY

9.  Respondent understands that the charges and allegations in Accusation No. 79/14-124
if proven at a hearing, constitute cause for imposing discipline upon his Automotive Repair
Dealer Registration and his Smog Check, Test Only Station License.

10.  For the purpose of resolving the Accusation without the expense and uncertainty of
further proceedings, Respondent agrees that, at a hearing, Complainant could establish a factual
basis for the charges in the Accusation and that those charges constitute cause for discipline.
Respondent hereby gives up his right to contest that cause for discipline exists based on those -
charges.

11. Respondent understands that by signing this stipulation he enables the Director to
issue an order revoking his Automotive Repair Dealer Regiétration and his Smog Check, Test
Only Station License without further process.

CONTINGENCY

12.  This stipulation shall be subject to approval by the Director or the Directorfs designee,
Respondent understands and agrees that counsel for Complainant and the staff of the Bureau of
Automotive Repair may communicate directly with the Dﬁector and staff regarding this
stipulation and revocation, without notice to or participation by Respondent. By signing the
stipulation, Respondent understands and agrees that he may not withdraw his agreemenf or seek
to rescind the stipulation prior to the time the Director considers and acts upon it. Ifthe D-irector
fails to adopt this stipulation as the Decision and Order, the Stipulated Revocétion of Licenses
and Disciplinary Order shall be ofno force or effect, except for this paragraph, it shall be
inadmissible in any legal action between the parties, and the Dircctor shall not be disqualified
from further action by having considered this matter. |

1
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13.  The parties understand and agree that Portable Document Forma‘t (PDF) and facsimile
copies of this Stipulated Revocation of Licenses and Order, including Portable Document Format
(PDF) and facsimile signatures thereto, shall have the same force and effect as the originals..

14.  This Stipulated Revocation of Licenses and Order is intended by the parties to be an
integrated writing representing the c'omplete, final, and exclusive embodiment of their agreement,
It supersedes any and all prior or contemporaneous agreements, understandingé, discussions,
negotiations, and commitments (written or oral). This Stipulated Revocation of Licenses and
Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing executed by an authorized representative of each of the parties.

| 15, In consideration of the foregoing admissions and stipulations, the parties agree that
the Director may, without further notice or formal proceeding, issue and enter the following
Order: |
| ORDER

IT IS HEREBY ORDERED that Automotive Repair Dealer Registration No. ARD 273607,
and Smog Check, Tést Only Station License No. TC 273607 issued to Respondent Echo Smog;
David Neil Gardner, are hereby revoked.

1. The revocation of Respondent’s Automotive Repair Dealer Registration and Smog
Check, Test Only Station License shall constitute the imposition of discipline against Respondent.
This stipulation constitutes a record of the discipline and shall become a part of Respondent’s
license history with the Bureau of Automotive Repair.

2.~ Respondent shall lose all rights and privileges as an Automotive Repair Dealership
owner, and Test Only, Smog Station owner in California as of the effective date of the Director’s
Decision and Order.

3. Respondent shall cause to be delivered to the Bureau his pocket licenses and, if any
were issued, his wall certificates on or before the effective date of the Decision and Order.

4,  If Respondent ever applies for licensure or petitions for reinstatement in the State of
California, the Bureau shall treat it as a new application for licensure. Respondent must cornply

with all the laws, regulations and procedures for licensure in effect at the time the application is

4
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1 || filed, and all of the charges and allegations contained in Accusation No. 79/14-124 shull be

2 || deemed to be trug, correct and admitted by Respondent when the Dircctor determines whether to |
3 || grantor deny the application.

4 5. Respondent shall pay the Bureau its costs of investigation and enforcement in the

5 || amount.of §11,454.47 prior to the application of any license issued by the Burcau, |

6 ACCEPTANCE

7 I have earefully read the Stipulétcd Revocation of Licenses and Ovder. | understand the

8 || stipulation and the effect it will have on my Automotive Repaiv Dealer Registration, and Stmog
9 || Check, Test Only Station License. [ enter into this Stipulated Revaeation of Licenses and Order
10 voluﬁlarily. knowingly, and intetligently, and agree to he bound by the Decisiva and Order of the

11 || Pirector of Consutrier Affairs.

i3 || patep: Z,J /] | A

ECHO SM8G; DAVID NEIL GARDNER

4 -Respoadent

15 '

16 ENDORSEMENT

17  The foregoing Stipulated Revocation of Licenses und Order is hereby respectfilly

18 submitted for consideration by the Dircetor of Consumer Affairs,

Dated: o Respectfully submitted,

% : : KAMALA D. HARRIS

71 A Attorney Genetal of California
LINDA L. SUN )

23 Supervising Deputy Attomey General

23

24 | ‘ KEVIN ], RIGLEY
Deputy Attorney (reneral

25 Attorneys for Complainant

26

27

A LA214s1151
28 |l 51716087 dc
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filed, and all of the charges and allegations contained in Accusation No. 79/14-124 shall be
deemed to be true, correct and admitted by Respondent when the Director determines whether to
grant or deny the application.

5. Respondent shall pay the Bureau its costs of investigation and enforcement in the
amount of $11,454.47 prior to the aﬁplication of any license issued by the Bureau.

ACCEPTANCE

I have carefully read the Stipulated Revocation of Licenses and Order. Iunderstand the
stipulation and thé effect it will have on my Automotive Repair Dealer Regis_tfation, and Smog
Check, Test Only Station License. I enter into this Stipulated Revocation of Licenses and Order
voluntarily, knowingly, and intelligently, and agree to be bound by the Decision and Order of the

Director of Consurner Affairs.

DATED:

ECHO SMOG: DAVID NEIL GARDNER
Respondent -

ENDORSEMENT

The foregoing Stipulated Revocation of Licenses and Order is hereby respectfully

submitted for consideration by the Director of Consumer Affairs.

Dated: '?3\ (& {tg ~ Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California
Lipa L. SuN

Supervising Deputy Attorney General

KEVIN ] EY
Deputy Attdmey General

Attoryeys for Complainant

LA2014511511
51716087.doc
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KAMALA D. HARRIS
Attorney General of California
MARC D, GREENBAUM
Supervising Deputy Attorney General
GREGORY J, SALUTE
Supervising Deputy Attorney General
State Bar No. 164015
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-2520
Facgimile: (213) 897-2804

Attorneys for Complainant

BEFORE THE -
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 7G / / Y| &Y
ECHO SMOG
DAVID NEIL GARDNER, OWNER
1377 South Lilac #104 ACCUSATION
Bloomington, CA 92316 '

Automotive Repair Dealer Reg. No. ARD 273607 (Sm()g Check)
Smog Check, Test Only, Station License No.
TC 273607 '

and

8570 Palmetto Avenue,
Fontana, Ca, 92335

and
DAVID OMAR SANCHEZ
979 North Elmwood Avenue
Rialto, CA 92376
Smog Check Inspector License No, EOQ 635746

Respondents.

i
n
it
"

Accusation
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Complainant alleges:

PARTIES

1. Patrick Dorais (“Complainant“) brings this Accusation solely in his official capacity
as the Chief of the Buxeaﬁ of Automotive Repair ("Bureau"), Department of Consumer Affairs.

Echo Smog; David Neil Gardner, Owner

2. Onor about Juiy 9, 2013, the Director of Consumer Affairs (;‘Dil'ector“) issued
Automotive Repair Dealer Registration Number ARD 273607 ("registration™) to David Neil
Garduer ("Respondent), owner, doing business as Echo Smog. Respondent's regisiration was in
full force and effect at all times relevant to the charges brought herein and will expire on July 31,
2014, unless renewed. _

3. Onorabout July 19, 2013, the Director issued Smog Check, Test Only, Station
License Number TC 273607 ("smog check station license") to Respondent, Respondent's smog
check station license was in full force and effect af all tﬁnes relevant to the oharges brought herein
and 'Wﬂl expire on July 31, 2014, unless repewed.

David Omar Sanchez . _

4.  Onorabout July 11, 2013, the Dlrector 1ssued Smog Check Inspector License
Number BO 635746" ("inspector license") to Respondent David Omar Sanchez (“Respondent
Sanchez”). Respondent Sanchez's inspector license was in full force and effect at all times
relevant to the charges brought herein and w111 eXpire on May 31, 201 5, unless renewed.

JURISDICTION

5. . Business and Professions Code (“Bus. & Prof. Code”) section 9884.7 provides that
the Director may revoke an automotive repair dealer registration.
6.  Bus. & Prof. Code seetion 9884.13 provides, in pertinent patt, that the expiration of a

valid registration shall not deprive the Director of jurisdiction to proceed with a disciplinary

! Bffective August 1, 2012, California Code of Regulamons title 16 sections 3340.28,
3340.29, and 3340.30 were amended to implement a license restructire from the Advanced
Emission Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog
Check Inspector (BO) license and/or Smog Check Repair Technician (EI) license.

Accusation
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proceeding against an automotive repair dealer or to render a decision temporarily or permanently
invalidating (suspending or reyoking) a registration. .

7. Health and Safety Code (“Health & Saf. Code™) section 44002 providés, in pertinent
part, that the Director has aﬂ the powers and authority granted under the Automotive Repair Act
for enforcing the Motor Ye}ﬁcla Inspection Pro gr.am.

8.  Health & Saf. Code section 44072.6 provides, in pertinent part, that the expiration or
suspengion of a license by operation of law, or by order or decision of the Director of Consumer
Affairs, or a court of law, or the voluntary sutrender of the license shall not deprive the Director
of jurisdiction to proceed with disciplinary action.

STATUTORY PROVISIONS

9. Bus. & Prof. Code section 9884.7 states, in pertinent part:

(a) The director, where the automotive repair dealer cannot show there
was a bona fide error, may deny, suspend, revoke or place on probation the
registration of an automotive repair dealer for any of the following acts or omissions
related to the conduct of the business of the automotive repair dealer, which are done
by the automotive repair dealer or any automotive techmc1an employes, partuer,
officer, or member-of the automotive repair dealel

(1) Making or authorizing in any manmner or by any means Whatever any
statement written or oral which is untrue or misleading, and which is known, or which
by the exercise of reasonable care should be known, to be untrue or misleading,

| (4) Any other conduct that constitufe;s fraud.

(¢) Notwithstanding subdivision (b), the director may suspend revoke or
place on probation the registration for all places of business operated in this state by
an automotive repair dealer upon a finding that the automotive repair dealer has, or is,
engaged in a course of repeated and willful violations of this chapter, or regulatxons
adopted pursuant to it.

10.  Bus. & Prof. Code section 118, subdivision (b), stafas:

The suspansmn expiration, or forfeiture by operahon of law of a license
issued by a board in the department; or its suspension, forfeiture, or cancellation by -
order of the board or by order of a court of law, or its surrender without the written
consent of the board, shall not, during any perxod in which it may be renewed,
restored, reissued, or 1e1nstated deprive the board of its authority to institute or
continue a d1501phna;ry proceedmg apgaiust the licensee upon any ground provided by
law or to enter an order suspending or revoking the license or otherwise taking

3
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- this chapter;

disciplinary action against the licensee on any such ground.

11.  Bus. & Prof, Code section 22, subdivision (a), states:

“Board” as used in any provision of this Code, refers to the board in
which the administration of the provision is vested, and unless otherwise expressly
provided, shall include “bureau,” “commission,” “oommxttee,” “department,”
“division,” “examining committee,” “program, » and agency.’

12, Bus & Prof. Code section 477, subdmsmn (b), states, in pertinent pa,rt thata

“license” mcludes ‘registration” and “certificate.”.

13, Health & Saf. Code section 44072.2 states, in pertinent i)art:

The director may suspend, revoke, or take other disciplinary action
against a license as provided in this article if the licensee, or any partner, officer, or
director thereof does any of the followmg

(a) Violates any section of this chapter [the Motor Vehicle Inspecuon |
Program (Health and Saf. Code § 44000, et seq.)] and the regulations adopted
pursuant to it, which related to the hcensed activities.

i

(c) Violates any of the regulations adopted by the director pursuant to

(d) Commits any act involving dishonesty, fraud, or deceit whereby
another is injured. . .

14. Health & Saf, Code section 44072.10 states, in pertinent part:

(¢) The department shall revoke the license of any smog check technician
or station licensee who fraudulently certifies vehicles or participates in the frandulent
inspection of vehicles. A fraudulent inspection includes, but is not limitéd o, all of
the following:

(1) Clean piping, as defined by the department.

(4) Intentional or willful violation of this chapter or any regulation,
standard, ot procedure of the department implementing this chapter . . .

15, Health & Saf. Code section 44072.8 states that when a license has been revoked or
suspended following a hearing under this article, any additional license issued under this chapter

in the name of the licensee may be likewise revoked or suspended by the directot.

" -
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REGULATORY PROVISIONS

16. California Code of Regulations (“CCR”), title 16, secfion 3340.24, subdivision (c), |
states: “[T]he bureau may suspend or revoke the license of or pursue other legal action against a
licenseé, if the licensee falsely or fraudulently issues or obtains a certificate of compliance or a
certificate of nbncompliance.” .

17. CCR, title 16, section 3340,30, subdivision (a), states that a licensed smog tg:cbnician
shall at all times “[i]nspect, test and repair vehiclés, as applicable, in accordance with section
44012 of the Health and Safety Code, section 44035 of the Health and Safety Code, and section
3340.42 of this erticle.” “

18. CCR, title 16, section 3340.33, subdivision (c), states that a licensed smog check
station “shall issue a certificate of compliance or noncompliance to the owner or operator of any
vehicle that has begﬁ inspected in accordance with the procedures spéciﬁed i_n sectidn 3340,42 of
this article and has all the required emission control equipment and devices installed and
functioning correotlj” | :

19, CCR, title 16, section 3340.41, subdivision (c), provides: “No person shall enter into
the emissions inspection system any vehicle identiﬁ'cation information or emission control system
identification data for any vehicle other than the one being tested. Nor shall any person
knowingly enter into the emissions inspection system any false information about the yehicle |
being tested.” ' |

20, CCR, title 16, section 3340.42, sets forth specific emissions test methods and .

'procedures which apply to all vehicles inspected in the State of California.

21, CCR, title 16, section 3340.28, subdivision (), states that "[u]pon renewal of an
uneﬁ(pired Basic Area Technician license or an Advanced Emission Specialist Technician license
issued prior-to the effective date of this regulation, the licensee may apply to renew as a Smog
Check Inspectpr, Smog Check Repair Technician, or both.”

| © COST RECGVERY

22, Bus. & Prof, Code section 1253 provides, in pertinent part, that a Board may request

the administrative law judgé to direct a licentiate found to have committed a violation or

5
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violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation
and enforcement of the cass.,

VIDEO SURVEILLANCE OPERATION OF DECEMBER 19, 2013

23.  Onorabout December 19, 2013, rcpres_entatives of the Bureau oondubted a video

surveillance operation of Respondent’s smog check facility. The surveillance operation and the

information from the Bureau’s vehicle identification database (“VID”) revealed that Respondent

0 oo ~1 (=2} (%] BN W N

_.
N

Sanchez issued electronic smog certificates of compliance, cettifying that he had tested and

inspected the vehicles identified in Table 1 and that the vehicles wers in compliance with

applicable laws and regulations. In fact, Respondent Sanchez conducted the inspections using the

clean piping method?, resulting in the issuance of the following fraudulent certificates of

compliance for the vehicles:

TABLE 1
Time of | Vehicle Certified & License No. | Vehicle Actually Certificate
Inspection Tested Na.
1. 0855-0914° | 1991 Toyota Pickup - 1998 Honda Accord - YB446900C
| (VIN#ITAVN13DAM5044667) (VIN#IHGCG554XWA0022
' 01)
2, 1134-1207 - | 1980 Toyota Pickup 1998 Honda Accord YB446911C
(VIN#RN37019759) (VIN#IHGCG554XWAQ022
01)
3. 1238-1254 | 1984 Chevrolet Camato 1998 Honda Accord - None
{VIN#1GIAP87HIEL131159) (VINATHGCGS554XWAD022
01)
4. 14221450 | 2002 GMC Envoy 1998 Honda Accord None
(VIN#1GKDT138522226686) (VINHIHGCG554XWA0022
01) :
5. 1509-1535 1999 BMW 7-Series 1998 Honda Accord YB446915C
(VINFWBAGGE339XDNT4157) (VIN#LHGCGS54XWAQ0022
' . 01 -

2 pursuant to California Code of Regulations, title 16, section 3340.1, “clean piping” .
means the use of a substitute exhaust emissions sample in place of the actual test vehicle’s
exhaust in order to cause the EIS to issue a certificate of compliance for the test vehicle,

? All times noted are military times.

Accusation
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(Untrue or Misleading Statements)
24, Respondent's registration is subject to disciplinary action pursuant to Bus. & Prof.
Code section 9884.7, subdivision (a)(1), in that Respondent made or authorized statements which
he knex;v ot in the exercise of feason_able care should have known to be untrue or misleading, as

follows: Respondent’s employee certified that the vehicles identified in Table 1 above, had

‘passed inspection and were in compliance with applicable laws and regulations. In fact,

Respondent’s employee used clean piping methods in order to issue certificates for the vehicles
and did not test or inspect the vehicles as required by Health & Saf. Code sectien 44012,
SECOND CAUSE FOR DISCIPLINE
(Fraud) _
25.  Respondent's registration is subject to disciplinary action pursuant to Bus, & Prof.
Code section 98847, subdivision (a)(4), in that Respondent’s employee committed acts thae
constitute fraud by issuing electronic smog certificates of.corhpliance for the vehicles identified in
Table 1 above, without performing bona fide inspections of the emission control devices and
systems on the vehicles, thereBy depriving the People of the State of California of the protection
afforded,by the Motor Vehicle Inspection Program., ' |
' THIRD CAUSE FOR DISCIPLINE

. (Violations of the Motor Vehicle Inspection Program)

26. Respondent‘s smog check station license is subject to disciplinary action pursuant to
Health & Saf Code section 44072.2, subdivision (), in that Respondent failed to comply with |
pr0v1s1ons of that-Code, as foﬂows

a. Section 44012: Respondent’s empleyee failed to perform the emission control tests
on the vehicles identified in Table 1 above, in accordance with procedures prescribed by the
department. | | .

b, Section 44015: | Respondem issued electronic smog certificates of compliance for the |
vehicles identified in Teble 1 above, without properly testing and inspeetiﬁg the vehicles to

determine if they were in compliance with Health & Saf. Code section 44012.

7
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FOURTH CAUSE FOR DISCIPLINE
(Failure to Comply with Regulations Pursuant
to the Motor Vehicle Inspection Program)
27, Respondent's smog check station Hcense is subject to disciplinary action pursuant to
Health & Saf. Code section 44072.2, subdivision (c), in that Respondent failed to comply with -
provisions of California Code of Regulations, title 16, as follows: |

a.  Section 3340.35, subdivision (¢): Respondent’s employee issued electronic ‘smog

certificates of compliance for the vehicles identified in Table 1 above, even though those vehicles
had not beeﬁ inspected in accordance with section 3340.42. |

b,  Section 3340.41, subdivision (¢): Respondent’s émployee entered false information
into the EIS unit by entering vehicle identification information or erission control system
identification data for vehicles other than the ones being tested.

c.  Section 3340.42: Respondent failed to conduct the required smog tests on the
vehicles identified in Table 1 above, in accordance with the Bureau’s specifications, |

FIFTH CAUSE FOR DISCIPLINE
{Dishonesty, Fraud or Deceit)
28.  Respondent's smog check station license is subject to disciplinary action pursuant to

Health & Saf. Code section 44072.2, subdivisian (d), in that Respondent committed dishonest,

. fraudulent or deceitful acts whereby another is injured by issuing electronic smog certificates of

compliance for the vehicles identified in Table 1 above, without performing bona fide inspections
of the emission control devices and systems on the Vehicles, thereby depriving the People of the
State of California of the protection afforded Aby the Motor Vehicle Inspection Program.
SIXTH CAUSE FOR DISCIPLINE
' (Violations of the Motor Vebicle Inspection Prograny)
29. Respondent Sanchez's inspector license is subject to disciplinary action pursuant to
Héalth & Saf. Code section 44072.2, subdivision (a), in that Respondeht Sanchez failed to

comply with section 44012 of that Code in a material respect, as follows: Respondent Sanchez

Accusation
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failed to perform the emission control tests on the vehicles identified in Table 1 above, in

accordance with procedures prescribed by the department,

SEVENTH CAUSE FOR DISCIPLINE
(Failare to C(')mply with Reg.ulations Pursuant
to the Motor Vehicle Inspection Program)
30, Respondent Sanchez s inspector license s subject to disciplinary action pursuant to
Health & Saf. Code section 4407 2 2 subdivision (c), in that Respondent Sanchez failed to
comply with provisions of California Code of Regulations, title 16, as follows:

a. Section 3340 30, subdivision (a): Respondent Sanchez failed to inspect and test the

vehicles identified in Table 1 above, in accorda:nce with Health & Saf Code sectmns 44012 and -
44035 and California Code of Regulatlons title 16, section 3340.42.

b.  Section 3340.41, subdivision (¢): Respondent Sanchez entered. false mformatmn

into the BIS by entering vehicle identification information or emission control system .
identification data for vehicles other than the ones being tested.

c.  Section 3340.42: Respondent Sanchez failed to conduct the required smog tests on

the vehicles identified in Table 1 ébove, in accordancé with 'the Bureau’s specifications,
EIGHTH CAUSE FOR DISCIPLINE
(Dlshonesty, Fraud or Deceit)
31 Respondent Sanchez's inspector license is subject to disciplinary action pursuant to
Health & Saf. Code section 44072.2, subdivision (d), in that Respondent Sanchcz‘committed
dishdﬁest fraudulent or deceitful acts whereby 'another is injured by issuing electronic smog

cemﬁodtes of compliance for the vehlcles 1dent1ﬁed in Table 1 above, without performmg bona

fide inspections of the emission control devices and systems on the vehicles, thereby depriving

the People of the State of California of the protection afforded by the Motor Vehicle Inspection
Program.
YIDEO SURVEILLANCE OPERATION OF JANUARY 7, 2014
32.  On or about January 7, 2014 representatives of the Bureau conducted a video

surveillance operatlon of Respondent’s smog check facility, The surveillance operation and the
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information from the Bureau’s VID revealed that Respondent Sanchez issued electronic smog

certificates of compliance, certifying that he had tested and inspected the vehicles identified in |

Table 2 and that the vehicles were in compliance with applicable laws and regulations, In fact,.

Respondent Sanchez conducted the inspections using the clean piping method, resulting in the

issuance of the following fraudulent certificates of compliance for the vehicles:

TABLE2 -
Time of Vehicle Certified & License No, | Vehicle Actually Certificate
Inspection _ Tested ] No, _
1. 08220834 | 2003 KIA Rio - 1998 Honda Accord YB687718C
(VINAKINADC125836278327) (VINHFIHGCG554XWA0022 :
01)
2. 0838-0851 | 2002 BMW 74511 1998 Honda Accord YB687719C
(VINFWBAGNG63492DR07324) (VIN#IHGCGS554XWA0022 _ :
: 01) ,
3. 0856-0920 . | 1997 BMW 5 Series 1998 Honda Accord | YB687720C
(VINEWBADDG323VBW25541) (VINEITHGCGS554XWA0022
. : - 01)
4, 1014-1039 | 1990 Nissan 2408X + 1998 Honda Accord YB687722C
(VINAINTHS36P5LW132940) (VIN#IHGCGS554XWAQ0022
01)
5. 12071222 2000 Mitsubishi Mirage 1998 Honda Accord YB687726C
‘ (VIN#TA3ZAY11A9YU062235) (VIN#IHGCGS554XWA0022
< 01) o '

NINTH CAUSE FOR DISCIPLINE
(Untrue or Misleading Statements}

33.. Respondent's registration is subject to disciplinary action pursuant to Bus. & Prof.

-Code section 9884.7, subdivision (2)(1), in that Respondent made or authorized statements which

he knew or in the exercise of reasonable care should have known to be untrue or misleading, as
follows: Respondent’s employee certified that the vehicles identified in Table 2 above, had

passed inspection and were in compliance with applicable laws and regulations. In fact,

10
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Respondent’s employee used the clean piping method in order to issue certificates for the vehicles
and did not test or inspect the vehicles as required by Health & Saf, Code section 44012,
' TENTH CAUSE FOR DISCIPLINE
(Fraud)

34. Respondent's registration is subject to disciplinary action pursuant to Bus. & Prof,
Code section 9884.7, subdivision (a)(4), in that Respondent’s employee dommitted acts that
constitute fraud by issuing electronic smog certificates of compliance for the vehicles identified in

Table 2 above, without performing bona fide inspections of the emission control devices and

| systems on the vehicles, thereby depriving the People of the State of California of the protection

| afforded by the Motot Vehicle Inspection Program.

ELEVENTH CAUSE FOR DISCIPLINE
: (Violatmns of the Motor Vehicle Inspection Program)

35. Respondent's smog check station license is subject o dlsmphna.ry action pursuant to
Health & Saf. Code section 44 072 2, subdivision (a), in that Respondent faLIGd to comply w1‘ch
provisions of that Code, as follows '

a.  Section 44012: Rf;spondent’s employee failed to perform the emission control tests
on the vehicles identified in Table 2 above, in accordance with procedures prescribed by the
department. |

b_. Section 44015: Respondeht’s employee issued electronic smog certificates of
compliance for the vehicles ideﬁtiﬁcd in Table 2 above, without propetly testing-and iﬁsp ecting
the vehicles to determine if they were in comp}iance with Health & Saf, Code section 44012,

TWELFTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations Pursuant
t0~ the Motor Vehicle Inspection Program)
36. Respondent's Smog check station license is subject to disciplinary ac‘aon pursuant to
Health & Saf, Code section 44072 2, subdivision (c), in that Respondent failed to comply with

provisions of California Code of Repulations, title 16, as follows:

1
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a.  Section 3340.35, subdivision (¢): Respondent’s employee issued electronic smog

' cortificates of compliance for the vehicles identified in Table 2 above, even though those vehicles

had not been inspected in accordance with section 3340.42.

b, Section 3340.41, subdivision (¢): Respondent’s employee entered false information

into the EIS unit by entering vehicle identification information or emission control system
identification data for vehicles other than the ones being tested

. Section 3340.42: Respondent failed to conduct the required smog tests on the
vehicles identified in Table 2 above, in accordance with the Bureau’s specifications.

THIRTEENTH CAUSE FOR DISCIPLINE
(Dishonesty, Fraud or Deceit)

37. Respondent's smog check station Iioensé is subject to disciplinary action pursuant to
Health & Saf. Code section 44672.2, subdivision (d), in that Respondent ;:ommitted dishonest,
fraudulent or deceitful acts wheréby. another is injured by issuing electronic smog cértiﬁcates of

compliance for the vehicles identified in Table 2 above, without performing bona fide inspections

‘of the emission control devices and systems on the vehicles, thereby depriving the People of the

State of California of the protection afforded by the Motor Vehicle Inspection Program,
' FOURTEENTH CAUSE FOR DISCIPLINE

(Violations of the Motor Vehicle Inspection Program)

38. Respondent Sanchez's inspector license is subject to disciplinary action pursuant to
Health & Saf. Code section 44072.2, subdivision (a), in that Respondent Sanchez failed to
comply with sectlon 44012 of that Code in a material respect, as follows: Respondent Sanchez
failed to perform the emission conirol tests on the vehicles identified in- Table 2 abave, in
accordance with procedures prescribed by the department.

" '

i

1

N/
it
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FIFTEENTH CAUSE FOR DISCIPLINE
(Failure to Comply with Regulations Pursuant
to the Motor Vehicle Inspection Program)
39, Respondent Saﬁohez's inspector license is subject to disciplinary action pursuant to
Health & Saf. Code section 44072'.2, subdivision (c), in that Respondent Sanchez failed to
comply with provisions of California Code of Regulations, title 16, as follows:

a.  Section 3340.30, subdivision (a): Respondent Sanchez failed to inspect and test the

" vehicles identified in Table 2 above, in accordance with Health & Saf. Code sections 44012 and

44035, and California Code of Regulations, title 16, section 3340.42.

b, Section 3340.41. subdivision (¢): Respondent Sanchez entered false information

into the EIS by entering vehicle identification information or emission control system

identification data for vehicles other than the ones being tested.

c.  Section 3340.42: Respondent Sanchez failed to conduct the required smo gtestson

the vehicles identified in Table 2 above, in accordance with the Bureau’s specifications.

SIXTEENTH CAUSE FOR DISCIPLINE
(Dishonesty, Fraud or Deceif)
40, Respondent Sanchez‘s inspector license is subject to discipl'mary action pursuant to

Health & Saf, Code section 44072.2, subdivision (d), in that Respondent Sanchez committed

 dishonest, fraudulent or deceitful acts whereby another is injured by issuing electronic smog

certificates of comﬁliaﬁce for the vehicles identified in Table 2 above, without performing bona
fide inspections of the emission control devices and gysterns on the vehicles, thereby depriving
the P‘eéple of the State of California of the protect.ion afforded by the Motor Vehicle Inspection
Program, a ' '
OTHER MATTERS '
41. Pursuant to Bus. & Prof. Code seoﬁon 9884.7, subdivision (c), the Director may
suspend, 1'evoice or place on probation the regist-tration for all places of bgsiness operated in this

state by Respondent David Neil Gardner, owner of Echo Smog, upon a finding that S?.idv

13
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Respondent has, or is, engaged in a course of repeated and willful violations of the laws and
regulations bertaining to an automotive repair dealer.

42. Pursuant to Health & Saf. Code section 44072.8, if Smog Check Test Only Station
License Number TC 273607, issued to Respondent David Neil Gardner, owner of Bcho Smog, is
revoked or suspended, any gdditional license issued under this ohapte'r in the name of said
licensee may be likewise revoked or sugpended by the Director. |

43.  Pursuant to Health & Saf. Code section 44072.8, if Smog Check Inspector License
Number EO 635746, issued to Respondent David Omar Sanchez, is revoked or suspended, any
additional license 1ssued under thlS chapter in the name of said licensee may be likewise revoked
ot suspended by the Dxrector ‘

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Director of Consumer Affairs issue a decision:

1. Revoking or suspending Auntomotive Repair Dealer Registration Number ARD
273607, 1ssued to David Neil Gardner, owner of Echo Smog;

2. Revoking or suspending any other automotive repair dealer registration issued to
David Neil Gardner; '

3. Revoking or suspending Smog Check, Test Only, Station License Numbaf TC
273607, issued to David Neil Gardner, owner of Echo Smog;

4, Revoking‘ or suspending Smog Check Inspector License Number EO 635746, issued
to David Omar Sanbhez; .

5. Revoking or suspending any addiﬁonal license issued under Chapter 5 of the Health
and Safety Code in the name of David Omar Sanchez;

| 6. Orderiné Dayid Neil Gardner, individually, and as owner of Echo Smog, and David
Omar Sanchez to pay the Bureau of Automotive Repair the reasonable costs of the mvest1gat1on
and enforcement of this cage, pursuant to Business and Professions Code secuon 125.3;
i
m
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7. Taking such other and further action as deemed necessary and proper.

DATED: /gyf"'/;/ «2%, Zo/¥

Ll Zvan.

LA2014511511

PATRICK DORAIS

Chief

Bureau of Automotive Repair
Department of Consumer Affairs
State of California

Complainant
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