BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR

STATE OF CALIFORNIA

In the Matter of the First Amended Accus'ation

Against:

DINUBA SMOG

MARTIN RCJAS, OWNER

1818 East El Monte Way, Suite C
Dinuba, CA 93618

Automotive Repair Dealer Reg. No. ARD

269789

Smog Check, Test Only, Station License

No. TC 269789
and

JOSE ROJAS
38668 Monson Drive
Dinuba, CA 93618

Smog Check Inspector License No. EOQ

634558

Smog Check Repair Technician License

No. El 834558 (formerly Advanced

Emission Specialist Technician License No.

634558)

Respondents.

- Case No. 79/14-94

OAH No. 2014031021

DECISION

The attached Stipulated Revocation of License and Order is hereby accepted and
adopted as the Decision of the Director of the Department of Consumer Affairs in the above-

entitled matter.

This Decision shall become effective

DAT.ED:\/£/7O(%4 3@; 2/040
a7

Junez4 y 2@\b
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TAMARA COLSON
Assistant General Counsel
Department of Consumer Affairs
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KAMALA D. HARRIS

Attorney General of California

JANICE K., LACHMAN

Supervising Deputy Attorney General

JEFFREY M. PHILLIPS

Deputy Attorney Genéral

State Bar No, 154990
1300 1 Street, Suite 125
P.O, Box 944255
Sacramento, CA 94244-2550 - -
Telephone: (916) 324-6292 '
Facsimile: (916) 327-8643 D
E-mail: Jeffrey.Phillips@doj.ca. gov

Attorneys for C’omplamanf

. BEFORE THD .
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

!
¥
|

In the Matter of the First Amended Accusation | Case No, 79/14-94

Against: [
' : OAH No, 201403 1021
DINUBA SMQG '
MARTIN ROJAS, OWNER STIPULATED REVOCATION OF
1818 Kast El Monfe Way, Sujte C LICENSE AND ORDER -

Dinuha, CA 93618

Automotive Repair Dealer Reg. No, ARD
269789

Smog Check, Test Only, Station License No.
TC 269789 :

and

JOSE ROJAS
38668 Monson Drive
Dinuba, CA 93618

Smog Check Inspector License No, EO
634558

Smog Check Repair Technician License

No. K1 634558 (formerly Advanced Emission
Speeialist Technician License No, BA
634358) _

Respondents,

IT 18 HEREBY STIPULATED AND AGREED by and between the parties io the above-

entitled proceedings that the following matters are true:

1
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1. Patrick Dorais (Complainant) is the Chief of the Bureau of Automotive Repair. He
brought this action solely in his official capacity and is rebresented in this matter by Kamala D,
Harris, Attorney General of the State of Cali‘l;ornia, by Jefitey M. Phillips, Deputy Attorney
General, | |

2. Respondents Dinuba Smog, Martin Rojas, Owner and Jose Rojas are represented by
Attorney James Makasian of Fresno, California.

Dinuba Smog; Martin Rojas%l, Owner

3. = On orabout July 31, 2(}35 2, the Director of Consumer Affairs (“Director”) issued

~ Automotive Repair Dealer chish‘a{:ion Nﬁmber ARD 269789 (“registration™) to Martin Rojas

(“Respondent Martin Rojas™), owner of Dinuba Smog. Respondent’s registration was in full
force and effect at all times r{alevan’tI to the charges brought herein, expired on July 31, 2015, and
has been cancétled.

4. Onorabout August-?.’z, 2012, the Director issued Smog Check, Test Only, Station
License Number TC 269789 (“smogirrcheck station license®) to Respondent Martin Rojas,
Respondent’s smog check station license was in full force and effect at all times reievant to the
chargcs‘brought herein, expired on July 31, 2015, and has been cancelled,

Jose Rajas 7

5, Oneor about July 27 2012, the Director is;sued Advanced Emission Specialist
Technician License MNumber EA 634558 (“émog technician license™) to Jose Rojas (“Rasbondent
Jose Rojas”}. Respondent's smog technician license was dieto expire on August 31, 2014,
Pursuant to California Code of Regulations, title 16, section 3340,28, subdivision (¢), the license
was renewed, pursuant to Respondent's election, as Smog Check Inspector License No. EQ
634558 and Smog Check Répair Technician License No. EI 634558 (¥smog technician licénses”),
effective July 18, 2014, Respondent's smog technician licenses will expire on August 31, 2016,

unless renewed..

' Effective August 1, 2012, California Code of Regulations, title 16, sections 3340,28,
3340.29, and 3340.30 were amended to implement a license restructure from the Advanced
Emission Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog

{continued...)
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JURISDICTION
6.  The First Amended Accusation No. 79/14-94 was filed before the Director of

Consumer Affairs (Director), for the Bureau of Automotive Repair (Bureau), and is currently

pending against Respondents. The First Amended Accusation and all other statutarily required
documents were propef‘ly served on Respondents on .Tﬁ‘ly 11, 2014, Respondent timely filed his
Notice of Defense contesting the First Amended Accusation . A copy of Tiirst Amenacd
Accusation No, 79/14-94 is attached as Exhibit A and incorporated by reference.
‘ ADVISEMENT AND WAIVERS B
A Res'ponclents"have 'care;t‘iul[y read, fully discussed with counsel, and understands the

charges and allegations in First Aménded Accusation No. 79/14-94, Respondents also have
carefully read, fully discussed with counsel, and understand the effect of this Stipulated
Revocation of License and Order. |

8  Respondents are fully aware of their legal rights in this matter, including the right to a
hearing-on the charges and allegations inthe T irs?l Amended Accusation; the right fo be
represented by counsel, af their own expense; the right to conﬁ:ont and cross-examine witnesses
against them, the right to mresent evidence and to testify on their own behalf] the right to the
issuance of subpoenas to compel the attendance of withesses and the production of documents
the right to reconsideration and court review of an advelse decision; and all other rights accorded
by the California Administrative Procedure Act and other applicable laws,

9. Respondeﬂts‘ voluntarily, knowingly, and inteltigently waive and gives up each and -
every right set forth above. | -

CULPABILITY

10.  Each Respondent admits the truth of cach and every charge and allegation in First
Amended Accusation No. 79/14-94, agrees that cause exists for discipline and hereby agrees to
the rgwecaﬁon of their respective Automotive Repair Dealer Registration No. ARD 25978.9,

Smog Check, Test Only, Station License No, TC 269789, Sh1og Check Inspector License No, EO

(.. ontmued)
Check Inspector (EO) icense and/or Smog Check Repair Technician (EI) license,

3
Stipulated Revocation of Lisense (Bar Cage No. 79/14-94)
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634558, and Smog Check Repair Technician License No. EI 634558,
11, Respondents understand that by signing this stipulation they enable the Director to

issug an order accepting the revdcation of thelr respective licenses and registration without

further process.

RESERVATION

12, The admissions made by Respondents herein are only for the purposes of this

-'ﬁl'oc'eedi;i g, or any other proceedings in which the Director of Consumer Affairs, Bureau of

 Automotive Repair or other professional licensing agency is involved, and shall nat be admissible

in any other criminal or civil proceeding,

CONTINGENCY

13. . This stipulation shall be subject to approval by the Director or the Director's designee,
Respondents understand and agres flmt counsel for Complainant and the staff of the Bureau of
Automotive Repair may communicate directly with the Director and staff regarding this
stipu]étion and revocation, without notice to or participation by Respondent er his counsel. By
signing the stipulation, Respondents und.erstaﬁd and agrees that they may not withdraw this
agl-éemenmt or seek fo rescind .the stipulation pfior to the time the Director considers and acts upon
it. H"the; Director fails to adopt this stipulation as the Decision and Order, the Stipulated
ReVDca-{‘ioﬁ of Liéense and Order shall be of no force or effect, exoept for this paragraph, it shall
be inadmissible in any legal action between 'the.parties, and the Director -shaIE not be disqualiﬂed
from further action by having considered this matter. _

14, The parties undea-st:émd and agree that Portable Document Formiat (PDF) and facsimile
copies of this Stipulated Reﬁdcation of License and Order, including Portable Document Formét_
(PDF) and facsimile signatures thereto, shall have the same force and effect as the originals,

15, This Stipulated Revocé‘dbn of License and Qrder is iniended by the parties 1o be an.
integrated writiné representing the complete, final, and exclusive embodilment of their agreement,
It supersedes any and al! prior or contemporaneous agi'ecments; understandings, discussicns,

negotiations, and commitments (written or oral). This Stipulated Revocation of License and

4
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Order may not be altered, emended, modified, supplemented, or otherwise changed except by a |
writing executed by an authorized representative of each of the partics. 7
16. In consideration of the foregeing admissions and stipulations, the parties agree that
the Director may, without further notice or formal proceeding, issue and enter the following
Order: ' |
| ORDER
IT 1S HEREBY ORDERED that Auto’motiv; Repair Dealer Registration No, ARD 269789,

‘|l *Smog Cheek; Test Only, Station License No, TC 269789 issued to Respondent Dinuba Smog;

Martin Rojas, Owner, and Smog Check Inspector License No. EO 634358, and Smog Check

Repair Technician License No. El 634558 issued to Jose Rojas are revoked.

1. The revocation of Respondents® Automative Repair Dealer Registration, Smog
Check, Test Only, Statidn License, Smog Check Inspector License, and Smog Check Repair
Technician License and the acceptance of the révoked licenses and registration by the B‘ure'au‘
shall constitute the imposit‘ioﬁ of discipline against each Respondent. This stipulation constitutes
arecord of the discipline and shall become a part of each Respondent’s ficense history with the
Bureau of Autém ottve Repair. _

2. Respondents shall lose all rights. and privileges as a Automotive Repair Dealer, Smog
Check Test Only Station, Smog Check Inspector and Smog Check Repair ’[‘e;hnician in
California as of the effective date of the Direstor’s Decision and Order,

3. Respondents shali cause to be delivered to the Bureau their pocket license and, if one
was issued, every wall certificate on or bef‘olre the effective date of the Decision and Order,

4,  Ifany Respondent ever files an application for licensure or a petiﬁon for
reinstatement. of a revoked license in the State of Califomia,..the Bureau shall treat it as an’
application for a new license. Each Respondent must-compiy‘with all the taws, regulations and
procedures for & new license in effect at the time the application is filed, and all of the charges.
and alizgations contained in Pirst Amcnded. Accusation N'o.. 79/14-94 shall be deemed (o be true,
carrect and admitted by each Respondent when the Director determines whether to grant or deny

the application.

5
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5. Respondents are jointly and several'ly fiable for the repayment of costs to the Bureau,
and shall pay the agency its costs of enforcement in the amount of $6,168.33 prior to issuance of
a new registration or license by the Bureau, |

ACCEPTANCE

1 have carefutly read the above Stipulated Revocation of License and Order and have ful ly

discussed it with my attorney, James M. Makasian. Tunderstand the stipulation and the effect it

will have on my respective Automotive Repair Dealer Registration, Smog Check, Test Only,

“Station License, Smog Check Inspector License, and Smog Check Repair Technician License, 1

enfer into this Stipulated Revocation of License and Order voluntarily, knowingly, and
intelligently, and agree to be bound by the Decision and Order of the Director of Consumer

Affairs,

Vw3705 16 MARTIN HoTAS

DINUBA SMOG; MARTIM ROJAS, OWNER
Respondent

DATED: 2-15- | = f\\bj\ 1\ (\\;\r

J SEROT, §pondent

[ have read and fully discussed with Respondents Dinuba Smog, Martin Rojas, Owner and
Jose Rojas the terms and conditions and other matters contained in this Stipulated Revocation of

License and Order, 1 approve its form and content.

DATED: . :5! f}f!{) - Cm ",

' JAMEYMCMAKASIAN
Attorn&y for Respondents

6
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ENDORSEMENT

The foregoing Stipulated Revocation of License and Order is hereby respectfully submitted

for consideration by the Director of Consumer Affairs,

Dated: 3 i 2% f 16

SA2013113110
12048213

Respectfully submitted,

KAMALA D, HARRIS

Aftorney General of California -
JANICE K., LACHMAN

Supervising De Attorney General

i

7§

a HILLIPS
{ Ademey General
atofneys for Complainant

7
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KAMALA D. HARRIS
Attorney General of California
JANICE K. LACHMAN
Supervising Deputy Attorney General
JEFFREY M. PHILLIPS
Deputy Attorney General
State Bar No. 154990
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550 -
Telephone: (916) 324-6292
- Facsimile: (916) 327-8643
Attorneys for Complainant

‘ - BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR

STATE OF CALIFORNIA
In the Matter of the First Amended Accusation Case No. 79/ 14-94
|} Against:
DINUBA SMOG _
MARTIN ROJAS, OWNER - FIRST AMENDED ACCUSATION
1818 East El Monte Way, Suite C

Dinuba, CA 93618 (Smog Check)

Automotive Repair Dealer Reg. No. ARD 269789
Smog Check, Test Only, Station License No.
TC 269789 .

and

JOSE ROJAS
38668 Monson Drive
Dinuba, CA 93618

Advanced Emission Specialist Technician
License No. EA 634558 (to be re-designated
upon renewal as EO 634558 and/or EI 634558)

Respondents.

Complainant alleges:
PARTIES
1. Patrick Dorais (“Complainant™) brings this First Amended A;:cusation solely in his
official capacity as the Chief of the Bureau of Automotive Repair (“Bureau”), Department of

i

1 First Amended A(_:cusalion, Case No, 79/14-94
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invalidating (suspending or revoking) a registration,

Consumer Affairs, This First Amended Accusation replaces in its entiréty Accusation No. 79/14-
94 filed on February 11, 2014,

Dinuba Smog; Martin Rojas, Owner |

2. Onorabout July 31, 2012, the Director of Consumer Affairs (“Director”) issued
Automotive Repair Dealer Régistration Number ARD 269789 (“registration”) td Martin Rojas
(“Respondent Martin Rojas”), owner of Dinuba Smog. Respondent’s registration was in full
force and effect at all times relevant to the charges brought herein and will expire on July 31,
2015, unless rénewed.

3. Onorabout August 22, 2012, the Direétor issued Smog Check, Test Only, Station
License Number TC 269789 (“smog check station license™) to Respondent Martin Rojas.
Respondent’s smog check station license was in full force and cffect at all times relevant to the
charges brought herein and will expire on July 31, 2015, unless renewed. |

Jose.Rojas _

4.  OnoraboutJuly 27, 2012, the Director 1ssued Advanced Emission Specialist
Technician License Number EA 634558 (“smog technician license”) to Jose Rojas (“Respondent
Jose Rojés”). Respondent's smog technician license is due to expire on August 31, 2014, Upon
renewal of the license, the license will be re-designated as EO 634558 and/or EI 634558."

JURISDICTION

5. Business and Professions Code (“Bus. & Prof. Code”) section 9884.7 provides that
the Director may revoke an automotive repair dealer registration.
6.  Bus. & Prof. Code section 9884.13 providés; in pertineﬁt part, that the expiration of a
valid registration shall not deprive the Director of jurisdiction to proceed with a disci;ﬁlinary

proceeding agatnst an automotive repair dealer or to render a decision temporarily or permanenily

i

T Effective August 1, 2012, California Code of Regulations, title 16, sections 3340.28,
3340.29, and 3340.30 were amended to implement a fcense restructure from the Advanced
Emission Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog
Check Inspector (EQ) license and/or Smog Check Repair Technician (EI) license.

2 First Amended Accusation, Case No. 79/14-94
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7. Health and Safety Code (“Health & Saf. Code™) section 44002 provides, in pertinent
part, that the Director has all the powers and authority granted under the Automotive Repair Act
for enforcing the Motor Vehicle Inspection Program. |

8. Health & Saf. Code section 44072.6 provides, in perﬁnent part, that the expiration or
suspension of a license by operation of law, or by order or decision of the Director of Consumer
Affeﬁrs, or a court of law, or the volﬁntary surrender of the license shall not deprive the Director |
of jﬁrisdiction to proceed with disciplinary action.

9. | Healfh & Saf. Code section 44072.8 states that when a license has been revoked or
suspended following a hearing under this article, any additional licer;se issued under this chapter
in the name of the licensee may be likewise revoked or suSpended by the director.

10, California Code of Regulations, title 16, section 3340.28, subdivision (e), states that
"[u]pon renewal of én unexpired Basic Area Technician license or an Advanced Emission
Specialist Technician license issued prior to the effective date of this regulation, the licensee may
apply to renew as a Smog Check Inspéctor, Srﬁog Check Repair Technician, or both,

STATUTORY PROVISIONS

11,  Bus. & Prof. Code section 9884.7 states, in pertinent part:

{a) The director, where the automotive repair dealer cannot show there
was a bona fide error, may deny, suspend, revoke or place on probation the
registration of an automotive repair dealer for any of the following acts or omissions
related to the conduct of the business of the automotive repair dealer, which are done
by the automotive repair dealer or any automotive technician, employee, partner,
officer, or member of the automotive repair dealer.

(1) Making or authorizing in any manner or by any means whatever any
staternent written or oral which is untrue or misleading, and which is known, or which
by the exercise of reasonable care should be known, to be untroe or misleading.

(4) Any other conduct that constitutes fraud.

(¢) Notwithstanding subdivision (b), the director may suspend, revoke or
place on probation the registration for all places of business operated in this state by
an automotive repair dealer upon a finding that the automotive repair dealer has, or is,
engaged in a course of repeated and willful violations of this chapter, or regulalions
‘adopted pursuant to it. ‘

3 First Amended Accusation, Case No. 79/14-04
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12.  Bus. & Prof. Code section 22, subdivision (a), states:.

“Board” as used in any provision of this Code, refers to the board in
which the administration of the provision is vested, and unless otherwise expressly
provided, shall include “bureau,” “commission,” “committee,” “department,”
“division,” “examining committee,” “program,” and “agency.”

13.  Bus. & Prof. Code section 477, subdivision l(b), states, in pertinent part, that a -

“license” includes “registration” and “certificate.”

14,  Health & Saf. Code section 44072.2 states, in pertinent part:

- The director may suspend, revoke, or take other disciplinary action
against a license as provided in this article if the licensee, or any partner, officer, or
director thereof, does any of the following:

(a) Violates any section of this Chapter [the Motor Vehicle Inspection
Program (Health and Saf. Code § 44000, et seq.)} and the regulations adopted
. pursuant to it, which related to the licensed activities.

(c) Violates any of the regulations adopted by the director pursuant to this
‘chapter..

(d) Commits any act involving dishonesty, fraud, or deceit Whereby
another is injured . . .

15, Health & Saf. Code section 44072.10 states, in pertinent part:

(c) The department shall revoke the license of any smog check technician
or station licensee who fraudulently certifies vehicles or participates in the fraudulent
mspectjon of vehicles. A fraudulent inspection includes, but is not limited to, all of
the following:

(1) Clean piping, as defined by the department . . .

COST RECOVERY

16.  Bus. & Piof. Code section 125.3 provides, in pertinent part, that a Board may request
the administrative law judgé to direct a licentiate found to have committed a violation or
viclations of the licensing act to pay a sﬁm not to exceed the reasonable costs of the investigation
and enforcement of the case, |
I
it

4 First Amended Accusation, Case No. 79/14-94
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VIDEO SURVEILLANCE OPERATION OF AUGUST 6. 2013

17.  On August 6, 2013, at approximately 0754 hours, a representative of the Bureau
commenced a video surveillance operation of Respondent Martin Rojas’ smog check facility. At
approximately 1500 hours, the representative visited the facility and observed Respondent Jose
Rojas (“Jose™) on the premises. The surveillance (jperation was co_ncluded at approximately 1657
hours. Later, the representative reviewed the surveillance video and information obtained from
the Bureau’s vehicle informatioﬁ database (“VID”). The video and VID data revealed that
between 1643 and 1654 hours, Jose performed a smog inspection on a 1993 Honda Civic, License.
No. 5DJH275, resulting in the issuarice of electronic smog Certificate of Compliance No.
'In,fact, Jose conducted the inspection using the exhaust emissions of a Dodge
Neon, a method known as clean pipingz, resulting in the issuance of a fraudulent smog certificate

of compliance for the 1993 Honda Civic.

FIRST CAUSE FOR DISCIPLINE

(Untrue or Misleading Statements)

18. Respondent Martin Rojas’ registration is subject to disciplinary action pursuant to
Bus. & Prof. Code section 9884.7, subdivision (a)(1), in that Respondent made or authorized a
statement which he knew or in the exercise of reasonable care should have known to be untrue or
misleading, as follows: Respondent Martin Rojas’ technician, Respondent Jose Rojas, certified
that the 1993 Honda Civic had passed inspection and was in compliance with _applicéble laws and
regulations. In fact, Respondent Jose ijas used clean piping methods in order to issue a
certificate for the vehicle and did not test or inspect the vehicle as required by Health & Saf. Code
section 44012, .
i
i
i

? California Code of Regulations, title [6, section 3340, states, in pertinent part, that -
"“[c]lean piping’ for the purposes of Health and Safety Code section 44072.10(c)(1), means the
use of a substitute exhaust emissions sample in place of the actual test vehicle's exhaust in order
to cause the EIS to issue a certificate of compliance for the test vehicle”.

5 First Amended Acecusation, Case No. 79/14-94
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SECOND CAUSE FOR DISCIPLINE
(Fraud)

»19.  Respondent Martin Rojas’ registration is subject to disciplinary action pursnant to

Bus. & Prof. Code section 9884.7, subdivision (a)(4), in that Respondent committed an act that
constitutes fraud by issuing an electronic smog certificate of compliance for the 1993 Honda -
Civic without ensuring that a bona fide inspection was performed of the emission control devices
and systemns on the Vehicle, thereby depriving the People of the State of California of the

protection afforded by the Motor Vehicle Inspection Program.

THIRD CAUSE FOR DISCIPLINE

(Violations of the Motor Vehicle Inspection Program)

20. Respondent Martin Rojas’ smog check station license is subj_ect to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (a), in that Respondent failed to
comply with provisions of that Code, as follows: |

a.  Section 44012: Respondent failed to ensure that the emission control tests were
performed on the 1993 Honda Civic in accordance With procedures prescribed by the department.

‘b, Section .44015: Respondent issued an electronic smog certificate of compliance for
the 1993 Honda Civie without ensuring that the vehicle was properly tested and inspected to
determine if it was in compliance with Heelth & Saf. Code section 44012.

FOURTH CAUSE, FOR DISCIPLINE, -

(inilure to Cdmply with Regulations Pursuant
to the Motor Vehicle Inspection Program)
21.  Respondent Martin Rojas’ smog check station license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (c), in that Respondent failed to
comply with provisions of California Cods of Regulations, title 16, as follows:

a. Section 3340.35, subdivﬁion {c): Respondent Martin Rojas issued an electronic

smog certificate of compliance for the 1993 Honda Civic even though the vehicle had not been
inspected in accordance with section 334042,

i

6 First Amended Accusation, Case No, 79/14-94
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b.  Section 3340.4], subdivision {¢): Respondent Martin Rojas authorized or permitted
his technician, Respondent Jose Rojas, to enter false information into. the Emission Inspection
System (“EIS”) by entering vehicle identification information or emission control system
ideﬁtiﬁ_cation data fora vehicle other than the one being tested.

C. Se'ction 3340.42: Respondent Martin Rojas failed to ensure that the required smog

tests were conducted on the 1993 Honda Civic in accordance with the Bureau’s specifications.

FIFTH CAUSE FOR DISCIPLINE
- (Dishonesty, Fraud or Deceit)

22. Respondent Martin Rojas’ smog check station license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (d), in that Respondent committed a
dishonest, fraudulent or deceitful act whereby another is injured by issuing an electronic smog
certificate of compliance for the 1993 Honda Civic without ensuring that a bona fide inspection
was .performed of the emission control devices and systems on the vehicle, thereby depriving the
People of the State of California of the protection afforded by the Motor Vehiclle Inspection
Program.

- SIXTH CAUSE FOR DISCIPLINE
(Vfolations of the Motor Vehicle Inspection Program)

23.  Respondent Jose Rojas’ smog technician license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (a), in that Respondent failed to
comply with section 44012 of that Code in a material respect, as follows: Respondent failed to
perform the emission control tests on the 1993 Honda Civic in accordance with procedures
prescribed by the department. | |
i
i
i
i
i
i

7 First Amended Accusation, Case No. 79/14-94
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SEVENTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations Pursuant
to the Motor Vehicle Inspection Program)
24, Respondent Jose Rojas’ smog techniciaﬁ license is subject to disciplinary action
pursuant to Health & Saf. Code sectioﬁ 44072.2, subdivision (c), in that Respondent failed to
comply with provisions of California Code of Regulations, title 16, as follows:

a.  Section 3340.30, subdivision (a): Respondent failed to inspect and test the 1993

Honda Civﬁc in accordance with Health & Saf. Code sections 44012 and 4403 5, and Catifornia
Code of Regulations, title 16, section 3340.42.

_ b, Section 3340.41, subdivision (¢): Respondent entered false information into the EIS

by entering vehicle identification information or emission control system identification data for a

vehicle other than the one being tested.

c.  Section 3340.42: Respondent failed to conduct the required smog tests on the 1993

IIonda in accordance with the Bureau’s specifications.

EIGHTH CAUSE FOR DISCIPLINE

(l?ish_oﬁesty’, Fraud or Deceit)

25. ReSpdndent Jose Rojas’ smog technician license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (d), in that Respondent commiitted a
dishonest, fraudulent or deceitful act whereby another is injured by issuing an electronic. SmMog
certificate of compliance for the 1993 Honda Civic without performing a bona fide inspection of
the emission control devices and Systeﬁls on the vehic[e_, thereby depriving the People of the State
of California of the protection afforded by the Motor Vehicle Inspection Program.

VIDEO SURVEILLANCE OPERATION OF AUGUST 12, 2013

26. On August 12, 2013, from approximately 0803 to 1941 hours, a representative of the
Bureau conducted a video surveillance operation of Respondent Martin Rojas’ smog check
facility. The surveillance video and information obtained from the Bureau’s VID revealed that
between 1048 énd 1104 hours, Jose performed a smog inspection on a 1996 Acura Integra,

License No. 4CIM843, resulting in the issuance of electronic smog Certificate of Compliance No.

8 First Amended Accusation, Case No, 79/14-94
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XX413011C. In -fact, Jose conducted the inspection using the exhaust emissions of a Dodge
Neon, a method known as clean piping, resulting in the issuance of a fraudulent smog certificate
of compliance for the 1996 Acura Integra. | |

NINTH CAUSE FOR DISCIPLINE

(U'ntrue or Misieading Statements)
27. Respondent Martin Rojas’ régistration is subject to disciplinary action pursuant to
Bus. & Prof. Code section 9884.7, subdivision (a)(1), in that Respondent made or authorized a
statement which he ,En&w ot in the exercise of reasonable care should have known to be untrue or
misleading, as follows: Respondent Martin Roj aé’ technician, Reépondent Jose Rojas, certified
-that the 1996 Acura Integra had passed inspection and was in compliance with appiicabl_e laws
and regulations. In fact, Respondent Jose Rojas used clean piping methods in order to issue.a
certificate for the vehicle and did not test or inspect the vehicle as required by Health & Saf. Code
section 44012,
| TENTH CAUSE FOR DISCIPLINE

(Fraud)

28.  Respondent Martin Rojas’ registration is subject to disciplinary action pursuant to

Bus. & Prof. Code section 9884.7, subdivision (a)(4), in that Respondent committed an act that
constitutes fraud by issuing an electronic smog certificate of compliance for the 1996 Acura
Integra without ensuring that a bona fide inspection was performed of the emission.control '
devices and systems on the vehicle, thereby depriving the People of the State of California of the
protection afforded by the Motor Vehicle Inspection Progratn.
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.ELEVENTH CAUSE FOR DISCIPLINE
(Violations of the Motor_- Vehicle Inspection Program)

29. Reépondent Martin Rdjas’ smog check station license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (a), in that Respondent failed to
comply with provisions of that Code, as follows:

a.  Section 44012: Respondent failed to ensure that the emission pontrol tests were
performed on the 1996 Acura Integra in accordance with procedures. prescribed by the
department,

b, Section 44015: Respondent issued an electronic smog certificate of compliance for

_the 1996 Acura Integra without ensuring that the vehicle was properly tested and inspected to

determine if it was in compliance with Health & Saf. Code section 44012.

TWELFTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations Pursuant
to the Motor Vehicle Inspection.Program)
30. Respondent Martin Rojas’ smog check station license is subject to disciplinary action
pursuant to Health & Saf. Code sectibn, 44072.2, subdivision (c), in that Respondent failed to
comply with provisions of California Code of Regulations, title 16, as follows:

a. Section 3340.35, subdivision (¢): Respondent Martin Rojas issued an electronic

smog certificate of compliance for the 1996 Acura Integra even though the vehicle had not been
inspected in accordance with section 3340.42. '

b.  Section 3340.41, subdivision (¢): Respondent Martii Rojas authorized or permitted-

his technician, Respondent Jose Rojas, to enter false information into the EIS by entering vehicle
identification information or emission controi system identification data for:a vehicle other than

the one being tested.

c.  Section 3340.42: Respondent Martin Rojas failed to ensure that the required smog

tests were conducted on the 1996 Acura Integra in accordance with the Bureau’s specifications.
i
i
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THIRTEENTH CAUSE FOR DISCIPLINE

(Dishonesty, Fraud or Deceit)

31. - Respondent Martin Rojas’ smog check station license is subject to disciplinary action
pursuant to Health & Saf. Code seétion 44072.2, subdivision (d), in that Respondent committed 'a
dishonest, frandulent or deceitful act whereby another is injured by issuing an electronic smog
certificate of compliance for the 1996 Acura Integra without ensuring that a bona fide inspection
was performed of the emission control devices and systems on the vehicle, thereby depriving the
People of the State of California of the protection afforded by the Motor Vehicle Inspection
Program. |

FOURTEENTH CAUSE FOR DISCIPLINE

(Violations of the Motor Vehicle Inspection Program)

32.  Respondent Jose Rojas’ smog technician license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (), in that Respondent failed to
comply with section 44012 of that Code in a material respect, as follows: Respondent failed to
perform the emission control tests on the 1996 Acura Integra in accordance with procedures
prescribed by the department.

FIFTEENTH CAUSE FOR DISCIPLINE

{(Failure to Comply with Regulations Pursuant
to the Motor Vehicle Inspection Program)
33. Respondent Jose Rojas’ smog technician license. is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (c), in that Respondeﬁt failed to
camplywﬁth provisions of California Code of Regulations, title 16, as follows: .

a. Section 3340.30, subdivision {a): Respondent failed to inspect and test the 1996

Acura Integra in accordance with Health & Saf. Code sections 44012 and 44035, and California
Code of Regulations, title 16, section 3340.42.

b.  Section 3340.41, subdivision (¢): Respondent entered false information into the BIS
by entering vehicle identification information or emissien control system identification data for a

vehicle other than the one being tested.
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c.  Section 3340.42: Respondent failed to conduct the required smog tests on the 1996
Acura Integra in accordance with the Bureau’s specifications.

SIXTEENTH CAUSE FOR DISCIiPLINE

(Dishonesty, Fraud or Deceit)

34, Respondent Jose Rojas’ smog technician license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (d), in that Respondent committed a !
dishonest, fraudulent or deceitful act whereby another is injured by issuing an electronic smog
certificate of compliance for the 1996 Acura Integra without performing a bona fide inspection of

| the emission control devices and systems on the vehicle, thereby depriving the People of the State
of California of the protection afforded by the Motor Vehicle Inspection Program,
UNDERCOVER OPERATION: 1989 TOYOTA & 1994 HONDA

35. The Bureau received a consumer complaint, indicating that the consumer had paid
Rumaldo Mike Carrillo (“Cartillo™), the owner of Automotive Center, located at 1818 East El
Monte Way, Unit #1, Dinuba, $300 for the issuance of a smog check éertiﬁcate for their vehicle
and that the vehicle was disassembled at the time it was allegedly smog tested. The Automotive
Center is not a licensed smog check sltation' and Cmillo is not a licensed smog check technician.

36. On or about October 15, 2013, a representative of the Bureau, acting in an undercover
capactty ‘(“operator”), took the Bureau’s 1989 Toyota (“Toyota”) to Carrillo’s facility. A
defective coolant temperature sensor had been installed in the Burean-documented vehicle,
causing the “check engine” light to illuminate on the dashboard. The operator met with Carrillo
and requested an oil change on the Toyota as well as a diagnosis of the check engine light.
Carrillo told the operatof that he would contact him once he determined what was causing the
check _cnginé light to illuminate. The operator left the facility,

37. At approximately 1134 hours that same day, Carrillo called the operator and told him
that the computer was not communicating with the vehicle, which was a common problem with
that model Toyota. Carrillo told the operator that he would purchase a Zener Diode from Radio
Shack and that it would cost $120 fo install it in the vehicle. The operator authorized the work,

then asked Carrillo if he could have thie Toyota “smogged” (smog tested) following the repair,

12 First Amended Accusation, Case No. 79/14-94
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Carrillo told the operator that he could smog the vehicle for an additional $49 and that the Toyota
would be ready the next day.

38.  On October 16, 2013, the operator called Carrillo to check on the status of the Toyota.
Carrillo told the operator that the Toyota passed the smog inspection, but still was not operating
properly. Carrillo stated that the Toyota ran rough when it was cold and that he wanted to check
the fuel filter to see if it was plugged.

39, Information from the Bureau’s VID showed that on October 16, 2013, between 1202

and 12 1.6 hours, Respondent Jose Rojas (“Jose”) performed a smog inspection on the Toyota, on

“behalf of Respondent Martin Rojas (“Martin”), resulting in the issuance of electronic smog

Certificate of Compliance _

40, On October 18, 2013, the operator returned to Carrillo’s facility. Carrillo told the
operator that he went to the wrecking yard and located a used coolant temperature sensor and
coolant control box for the Toyota. The operator asked Carrillo if he knew someone who could

smog a vehicle for him that was located out of state. The operator explained that his son’s Honda

. was modified, that his son went to school in Nevada, and that the registration was expired.

Carrillo told the operator that he could have the vehicle smogged for $350.

41.  On October 21, 2013, the operator went to the facilify to pick up the Toyota and paid
Carritlo $414.49 in cash for the repairs. Carrillo gave the operator copies of an estimate, invoice,
and vehicle inspe(:tion 1'eport.‘ The operator provided Carrillo with the registration renewal form
for the Bureaw’s 1994 Honda (*“Honda™). Carrillo told the operator that he would have the smog
check done ina couple of days. The operator left the facility.

42.  On October 22, 2013, the Bureau inspected the Toyota using the invoice for
comparison, The Bureau found that Carriflo mstalled a used coolant ternperature sensor on the
vehicle that was in poor condition, failed to record the repé:ir on the invoice, and performed -
additional repairs that were not necessary cn the vehicle.

43, On October 23, 2013, the-operator calied Carrillo and asked him if the smog for the

Henda was ready. Carrillo told the operator that “his guy” wanted the registration for the Honda.

13 First Amended Accusation, Case No, 79/14-94
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44, On October 24, 2013, the operator went to the facility and gave Carrillo the
registration as requested.

45,  On and between October 25 and October 29, 2013, tﬁe operator called Carrillo
several times to check on the status of the vehicle, but Carnillo did not answer the phone.

46. The Bureau’s VID data showed that on October 29, 2013, between 1350 and 1404

| hours, Jose performed a smog inspection on the Honda, on behalf of Martin, resulting in the

issuance of electronic smog Certificate of Compliance ||| | . Thc VID data also

.showed that the vehicle information, including the odometer reading, engine size, etc., was

entered into the EIS by scanning the registration.

| 47, On October 30, 2013, the operator called Carrillo. Carrillo told the operator that the
smog for the Honda was completed and that the price for the smog had increased to $400.
Carrillo stated that “his smog guy” called a friend who had the same model Honda that he could
use as a substitute to perform the test. Carrillo told the operator that all of the necessary forms for
the smog check had already been subﬁﬁtted electronically to the DMV, The operator stated that
he would be arriving at the facility in approximately one hour. Carrillo told the operator that he
had to attend a meeting, but would leave the documents with his employee, Rodrigo, and that the
operator could pay Rodrigo the $400.? _ _ ' -

48.  On October 31, 2013, the operator went to the facility and met with Rodrigo.

Rodrigo gave the operator the registration and renewal notice for the Honda aﬁd_ a vehicle
inspection report. The operator paid Rodrigo $400 in cash, then lefi the facility.

SEVENTEENTH CAUSE FOR DISCIPLINE

(Untrue or Misleading Statements)
49. Respondent Martin Rojas’ registration is subject to disciplinary action pursuant to
Bus. & Prof. Code section 9884.7, subdivision (a)( 1), in that Respondent made or authorized

statements which he knew or in the exercise of reasonable care should have known to be untrue or

3 A separate Accusation has been filed against Carrillo’s registration relating to the
undercover operation as well as an undercover operation that was conducted between November
5,2013, and November 12, 2013 at another smog check facility.

14 First Amended Accusation, Case No. 79/14-94




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

misleading, as follows: Respondent Martin Rojas’ technician, Respondent Jose Rojas, certified
that the Bureau’s 1994 Honda had passed inspection and was in compliance with applicable laws
and regulations. In fact, Respondent Jose Rojas used clean piping methods. in order to issuea
certificate for the vehicle and did not test or inspect the vehicle as requifed by Health & Saf, Code
section 44012. F_ﬁr’rher, certain emission control compoﬁents on the vehicle were missing, .
modified, disconnected, and/or unapproved (illegai), and the vehicle’s emissions werg at Bross
pdlIuter levels.- As such, the vehicle would not pass the inspebtion required by Health & Saf.
Code section 44012,

EIGHTEENTH CAUSE FOR DISCIPLINE

(Fraud)
50. Respondent Martin Rojas’ registration is subject to disciplinary action pursuant to
Bus. & Prof. Code section 9884.7, subdivision (a)(4), in thai Respondent commitied an act that
constitutes fraud by issuing an electronic smog certificate of compliance for the Bureau’s 1994
Honda without ensuring that a bona fide inspection was performed of the emiséioﬁ control
devices and systems on the vehicle, thereby depriving the People of the State of California of the
protection afforded by the Motor Vehicle Inspection Program.

NINETEENTH CAUSE FOR DISCIPLINE

'(Violatiuns' of the Motor Vehicle Inspection Program)

51.  Respondent Martin Rojas’ smog check station license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (a}, in that Respondent failed to
comply with provisions of that Code, as follows:

a.  Section 44012: Respondent failed to ensure that the emission control tests were
perfomied on the Bureau’s 1994 Honda in accordance with procedures prescribed by the
department.

b.  Section 44015: Respondent issued an electronic smog certificate of compliance for
the Bureau’s 1994 Honda without ensuring that the vehicle was properly tested and inspected to

determine if it was in compliance with Health & Saf. Code section 44012.

i
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TWENTIETH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations Pursuant
to the Motor Vehicle Inspection Program)
52. Respondent Martin Rojas’ smog check station license is subject to disciplinary action
pursuant to Health &'Saf. Code section 44072.2, subdivision (c), in that Respondent failed to
comply with provisions of California Code of Regulations, title 16, as follows:

‘a.  Section 3340.33. subdivision (c): Respondent Martin Rojas issued an electronic

smog certificate of compliance for the Bureau’s 1994 Honda even though the vehicle had not
been inspected in accordance with section 3340.42. |

b.  Section 3340.41, subdivision (¢} Respondent Martin Rojas authorized or permitted

his technician, Respondent Jose Rojas, to enter false information into the EIS by entering vehicle
identification information or emission control system identification data for a vehicle other than
the one being tested.

¢.  Section 3340.42: Respondent Martin Rojas failed to ensure that the required smog

tests were conducted on the Bureau’s 1994 Honda in accordance with the Burean’s specifications.

TWENTY-FIRST CAUSE FOR DISCIPLINE

(Diéhonesty, Fraud or Deceit)

53.  Respondent Martin Rojas’ smog check station license is subject to disciplinary action
pursuant to Health & Séﬁ Code section 44072.2, subdivision (d), in that Respondent committed a
dishonest, fraudulent or deceitful act whereby another is li-njured by issuing an electronic smog .
certificate of compliance for the Bureaﬁ’s 1994 Honda without ensuring that a bona fide
inspection was performed of the emission control devices and systems on the vehicle, thereby
depriving the People of the Staté of California of the protection afforded by the Motor Vehicle

Inspection Program.

TWENTY-SECOND CAUSE FOR DISCIPLINE
(Violations of the Motor Vehicle Inspection Program)
54. Respondent Jose Rojas’ smog {echnician license is subject to disciplinary action

pursuant to Health & Saf. Code section 44072.2, subdivision (a), in that Respondent failed to

16 First Amended Accusation, Case No. 79/14-94
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comply with section 44012 of that Code in a material respect, as folloWs: Respondent failed to
pérform the emission control tests on the Bureau’s 1994 Honda in accordance with procedures
prescribed by the départment.

TWENTY-THIRD CAUSE FOR DISCIPLINE

- (Failure to Comply with Regulations Pursuant
to the Motor Vehicle Inspection Program)
55. Respondent Jose Rojas’ smog technician license is subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2, subdivision (c), in that Respondent failéd to
Complf,r with provisions of California Code of Regulations, title 16, as follows:

a.  Section 3340.30, subdivision (a): Respondent failed to inspect and test the Bureau’s

1994 Honda in accordance with Health & Saf. Code sections 44012 and 44035, and California
Code of Regulations, title 16, section 3340.42.

b.  Section 3340.41, subdivision (¢): Respondent entered false information into the EIS

by entering vehicle identification information or emission control system identification data for a

vehicle other than the one being tested.

c.  Section 3340.42: Respondent failed to conduct the required smog tests on the

Bureau’s 1994 Honda in accordance with the Bureau’s specifications. |

TWENTY-FOURTH CAUSE FOR DISCIPLINE

(Dishonesty, Fraud or Deceit)

56.  Respondent Jose Rojas’ smog technician license is subject to disciplinary action
pursuant to Health & Saf. Code section 440_72.2; subdivision (d), in that Respondent committed a
dishonest, fraudulent or deceitful act whéreBy another is injured by issuing an electronic smog
certificate of compliance for the Bureau’s 1994 Honda without performing a bona fide inspection
of the emission'control devices and systems on the vehicle, thereby depriving thé People of the
State of California of the protection afforded by the Motor Vehicle Inspection Program.

i
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OTHER MATTERS

57. Pursuant to Bus. & Prof. Code section 9884.7, subdivision (c), the Director may
suspend, revoke, or place on probation the registration for all places of business operated in this
state by Respondent Martin Rojas, owner of Dinuba Smog, upon a finding that Respondent has,
or is, engaged in a course of repeatéd and willful violations of the laws and regulations pertaining
{0 an automotive repair dealer. _

58. Pursﬁant to Health & Saf. Code section 44072.8, if Smog Check, Test Only, Station
License Number TC 269789, issued to Respondent Martin Rojas, owner of Dinuba Smog, is
revoked or suspendéd, any additional license issued under this chapter in the name of said
licensee may be likewise revoked or suspended by the Director. |

59.  Pursuant to Health & Saf. Code section 44072.8, if Respondent Jose Rojas® smog
technician license, currently designated as EA 634558, but upon renewal will be re-designated as
EQ 634558 and/or EI 634558, is revoked or suspe.nd.ed, any additional license issued undér this
chaptér in the name of said licensee may be likewise revoked or suspended by the Director.

PRAYER

WHEREFORE, Complainant faquests that a hearing be held on the matters herein alléged, |
and that following the hearing, the Directér of Consumer Affairs issue a decision:

1. Revoking or suspending Automotive Repair Dealer Registration Number ARD
269789, issued to Martin Rojas, owner of Dinuba Smog;

2. Revoking or suspending any other automotive repair dealer registration issued to
Martin Rojas; | |

3. _Revoking or suspending Smog Check, Test Only, Station License Number .

TC 269789, issued to Martin Rojas, owner of Dinuba Smog;

4, Revokmg or suspending any additional license issued under Chapter 5 of the Health
aﬁd Safety Code in the name of Martin Rojas;

5. Revoking or suspending J ose Rojas’ smog technician license, currently designated as
EA 634558, but which, upon renewal, will be re-designated as BO 634558 andfor El 634558,
ff '
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6.  Revoking or suspending any additional license issued under Chapter 5 of the Health

and Safety Code in the name of Jose Rojas;

7. Ordering Martin Rojas, owner of Dinuba Smog, and Jose Rojas to pay the Director of
Consumer Affairs the reasonable costs of the investigation and enforcement of this case, pursuant
to Business and Professions Code section 125.3; _

8.  Taking such other and further action as deemed necessary and proper.

DATED: \\ }M/ZV 3 Ly %

SA2013113110

PATRICK DORAIS -
Chief ‘ :

Burean of Automotive Repair
Department of Consumer Affairs
State of California

Complainant






