BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

DC’S RV CENTER Case No. 77/13-5
DONALD WAYNE COLLINS, OWNER
3775 Buck Owens Bivd. OAH No. 2013010777

Bakersfield, CA 93308

Automotive Repair Dealer Registration
No. ARD 263370

Respondent.

DECISION AFTER RECONSIDERATION

On September 9, 2015, the Director (Director) of the Department of Consumer
Affairs (Department) issued an Order of Remand to Administrative Law Judge rejecting
the Proposed Decision of the Administrative Law Judge (ALJ) for the taking of additional
evidence and/or argument directed in particular to the amount of costs Respondent
shall pay to the Bureau of Automotive Repair (Bureau) for prosecution and enforcement
of the case. On September 24, 2015, the Director issued an Order Correcting Clerical
Error Nunc Pro Tunc as of the date of entry of the decision.

On September 29, 2015, the Department received a request for reconsideration
from Complainant. On October 5, 2015, the Director issued an Order Granting
Reconsideration as to the September 9, 2015 order, giving the parties until November
13, 2015 to submit written argument regarding whether the costs of investigation and
prosecution set forth in the Proposed Decision should be accepted, reduced or
eliminated where the ALJ failed to include an analysis of the Zuckerman factors relating
to the reasonableness of such costs. On November 13, 2015, Complainant submitted
his Argument Following Reconsideration and Reguest to Adopt Proposed Decisions.

The Director, having read and considered the entire record, hereby adopts the
attached Decision as the Decision in the above-entitled matter.

This Decision shall become effective on

) -
DATED: &/‘M <’; 20/ f

<

KURT HEPPLER 7 /
Supervising Attorney

Division of Legal Affairs
Department of Consumer Affairs




‘ BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of thc Accusation Against:
Case No. 77/13-5
DC’S RV CENTER
DONALD WAYNE COLLINS, OWNER OAII No. 2013010777

Automotive Repair Dealer No. ARD 263370

Respondent.

PROPOSED DECISION

The hearing in the above captioned matter took place in Bakersfield,
California, on February 17 through 19, and June 10, 2015, before Joseph D. Montoya
Administrative Law Judge (ALJ), Office of Administrative Hearings (OAH).
Complainant was represented by William D. Gardner, Deputy Attorney General.
Respondent DC’s RV Center appeared through its owner, Donald Wayne Collins
(Collins), with his attorney, Arnold Anchordoquy, Clifford & Brownn,

E)

This matter was consolidatcd for hearing with the proceeding In the Matter of
the Accusation Against DM Collins, Inc., dba DC’s RV Center, Don Wayne Collins,
President and Treasurer, Mia K. Collins, Secretary, Bureau of Automotive Repair
case number 77/13-3, OAH casc number 2013010776, sometimes referred to as the
rclated proceeding. A separale proposed decision shall issue in cach case.’

Evidence was received, the matter was argued, and the case submitted for
decision on June 10, 2015. The ALY hereby makes his factual findings, legal
conclusions, and orders.

i
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! The issuance of two proposed decisions is required by California Code of
Regulations, title 1, section 1016, subdivision (d). The two decisions have some
overlapping findings.




FACTUAL FINDINGS

The Parties and Jurisdiction

1. Complainant Patrick Dorais filed the Accusation and First Amended
Accusation while acting in his official capacity as Chicf of the Bureau of Automotive
Repair (Bureau), Department ol Consumer Affairs.

2. Respondent Donald Wayne Collins (Collins) does business as DC’s RV
Center on Buck Owens Boulevard, in Bakersfield, California. (That location will
sometimes be referred to as the Buck Owens facility, to differentiate it from the shop
that was operated by Respondent’s corporation on Gibson Streel in the same city.)
Respondent is registered as an Automotive Repair Dealer (ARD), holding registration
number ARD 26337(). The registration was issued on September 28, 2010, and will
expire on September 30, 2015, unless rencwed.

3. Respondent is in the business of repairing and selling recrcational
vehicles. This proceeding, and the related proceeding, arise out of several repair
transactions involving recreational vehicles. Complainant asserts that Respondent
engaged in fraudulent conduct in those transactions.

4. Respondent filed a timely Nolice of Defense, denyin g the allegations
against him. This proceeding ensued. All jurisdictional requirements have been met.

The Fleetwood Motor Home Repair

5. On or about December 24, 2010, consumer Don Brady (Brady)
damaged his 2008 Flectwood motor home when he struck a pole al a gas station. He
damaged the left rear portion of the body, including a large fibcrglass body
component known as the rear cap. He turned the matter over to his insurer,
Progressive Insurance (Progressive), and on December 31, 2010, a progressive
representative, Matthew Nakata (Nakata), inspected and photographed the motor
home.

6. The most obvious damage was to a compartment door on the left rear
and lower side of the motor home, and (0 a squarc section of the rear cap, about as
large as the compartment door, located just below the left rear tail light housing.
Photos taken by Nakata indicate that the damaged portion of the rear cap had been
taped back in place by Brady, with what appears to be duct tape. (See ex. 7-A-18.)

7. Nakata later wrote a damage appratsal and estimate for repair; the
record indicates that he seat it to Respondent after Brady left his motor home with
Respondent. It called for several new components, including a new compartment
door and door strut, and a new rear cap and new rear cap decal. The rear cap had an
estimated cost of $1,196.57, while the compartment door was $178.88. The appraisal



indicates that the new parts were available from Giant RV in Corona, California.
(During the hearing Nakata testified that he had checked on the availability of the
parts.) Substantial labor was estimated for painting and related finish work, in excess
of 23 hours.

8. On January 3, 2011, Brady signed a work order gencrated by
Respondent, authorizing repairs on his motor home. The work order specified “R &
R [remove and replace] rear cap with new.” Among the parts specificd was a rear cap
and a new decal, showing the manufacturer’s name and model name. A rear
compartment door was also specified for replacement with a new door, along with
items such as paint and moldings. (Ex. 8-1.) However, Brady was not given a copy
of the repair order when he left his motor home with Respondent.

9. A printed and detailed invoice was later generated by Respondent. It
conformed with Nakata’s appraisal, specifying 12 hours labor to remove and replace
the rear cap, one-half hour to replace the rear decal, and a total of 23.10 hours of labor
related to painting the vehicle, primarily the rear cap.® The prices for the new parts—
the rcar cap, decal, compartment door—werc the samc as those specified by Nakata,
The invoice did not set forth Respondent’s ARD registration number.

10.  OnJanuary 20, 2011, Progressive issued a check payable to
Respondent and Brady for repair of Brady’s motor home. The check was for
$7,747.39. Brady did not sign the check over, but his endorscment is shown on the
back of the check (ex. 7-A-25). Who signed Brady’s name on the back of the check
is not clear [rom the record, but it is clear Brady did not sign it.

11. When Brady left the motor home at Respondent’s Buck Owens
facility, the damaged section of the rear cap was still taped in ptace. About one
month later, he came and got the motor home for a trip, and the piece was not
attached to the rear of the vehicic. He was told that a new cap was on order, but had
not come in yet. Brady cventually brought the motor home back to Respondent’s
facility after his trip.

12, Brady picked up his motor home on April 29, 2011, after repairs had
been made. He noted that the original deteriorated decal was still attached to the rear
of the vehicle. When he brought that up to Respondent, the latter satd that the rear
cap had been repaired, and not replaced. Respondent offered to waive the insurance
deductible—$250—and Brady agrced to that.

2 Photos show the vehicle to have two colors on the rear cap: a bright blue in
the lower part where the damage occurred, which color wraps around the lower side,
where the compartment door was damaged, the upper part appearing grey in some
photos. The invoice specified labor for painting the blue area, the “tan area,” and the
“pgray area,” that work totaling 10 hours. Other painting tasks, such as masking and
clear coat added 13 more hours. (Ex. 8-3.}




13.  Subsequent examination of the vehicle showed that the rea cap was not
replaced. Instead, the damaged part of the rear cap had been fiber-glassed back into
place, and the lower portion of the rear cap was repainted. It is inferred that if the
dccal had been replaced, Brady might not have perceived the change in repair
method.

14, Respondent did not replace the compartment door with a new
Fleetwood door. Instead, he had the door “re-skinned” with a new panel made by a
fabricator in Bakersfield. The new metal sheet was installed onto the old
compartment door frame.

15.  (A) Prior to beginning work on the vehicle, Respondent did not inform
Brady or Nakata that the rear cap was going to be repaired, rather than replaced with a
new cap. Nor did he inform the parties at any other time in the repair process; again,
the change was revealed when Brady picked thc motor home up. The same applies
to the repair rather than replacement of the compartment door. Respondent indicated
at the hearing that a new rear cap and door were not available from the manufacturer
of the motor home, as the firm had gone into bankruptcy prior to the time of repair. If
that was the case, Respondent was obligated to inform the customer and Progressive
of this issue, and to obtain authorization from the customer for the change in repair
method. And, Respondent was obligated to deal with Progressive to determine how
repairing the cap and compartment door would differ in cost from removing and
replacing those items with new parts.

(B) Neither Brady nor Progressive authorized Respondent to change
the repair method from that set forth in the repair order and insurance estimate.

16.  Itisreasonably inferred that the process of repairing the compartment
door and cap was cheaper than replacing those items, especially the cap. As noted
above, the labor estimate to remove and replace the rear cap was 12 hours, with
another 23 devoted to painting with three colors, and clear coat. While the amount of
time needed to repair the cap is not disclosed by the record, such a repair might have
been accomptlished in less than 12 hours. Certainly, Respondent would not have to
paint any but the blue arca of the vehicle, saving substantial paint and substantial
labor in that area.

17.  In September 2013, aftcr the Bureau began investigating Respondent’s
activities, he paid a refund to Progressive Insurance in the amount of $3,436.30,
nearly half the amount that was authorized by Progressive at the beginning of the
transaction,
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Roof Repair to a 1995 Dutchiman Fifth Wheel/Trailer

18.  OnlJuly 18, 2011, Florin Morris (Morris) took his 1995 Dutchman Fitth
Wheel trailer to the Buck Owens facility to obtain an appraisal, because he wanted to
sell the trailer. He spoke to one of Respondent’s employees, Bobby V. (Bobby),
about the appraisal.

19.  Bobby told Morris that the roof was damaged in the Icft front arca. He
found out that Morris had insurance on the trailer, and advised Morris to contact the
insurance company about repairing the roof. Morris contacted the insurance
company, and eventually an insurance adjuster called Morris and told him that the
insurance company would pay for the repair.

20, OnJuly 22, 2011, Respondent generaled a repair order for Morris’s
trailer, showing tola charges, including parts, labor, a shipping charge, and tax, of
$6,556.03. The repair order called for replacement of the rubber roof. The repair
order indicated that'a new rubber roof would have to be purchased, for $718.89, and
that eight sheets of luon® wood would be required [or the job, at a price of $159.12.
The labor section of the work order stated that Respondent would R&R eight uon
panels, and a 32-foot rubber roof.. Labor for both steps was estimated al 16 hours, at
$120 per hour.

21, Onor about July 28, 2011, the insurance company forwarded a check
for $6,306.16 to Morris, who then gave the check to Bobby at the Buck Owens
facility. The trailer was, at that point, at Respondent’s facility to be repaired. Morris
endorsed the check over to Respondent. The amount of the check was less than the
estimated cost of rcpair, because Morris had a $250 deductibie.

22, The repair of the roof was complete in carly August 2011, Morris did
not pick the trailer up. Instead, he left it at the Buck Owens facility on a 60-day
consignment for sale. However, the trailer did not sell, and he picked it up on
Ociober 4, 2011, at which time he paid the $250 deductible to Respondent. At that
time, and not before; he received a copy of Respondent’s invoice, a computer-
generated, typewritten document, which also carries the title Repair Order. (Sce ex.
15)

23.  Morris later sold the trailer to a friend. The trailer was subsequently
examined by Burcau personnel; there had been no repairs to the roof between the time
that Morris retrieved it from Respondent and the time it was inspected by the Bureau.
The Bureau inspectors rcmoved some of the vents from the roof, which had

Much of the hearing was devoted to the issue of whether luon—sometimes
spelled luan in documents—shects were installed during roof repairs. This refcrences
a wood material sometimes known as Philippinc Mahogany, properly spelled as
lauan. The spelling used in the repair orders and other documents is used herein,




previously been removed and re-installed by Respondent’s employees in the course of
the roof repair. It was clear that Juon sheets had not been installed under the new
rubber roof membrane. And, a visual inspection of the new roof material indicated
that it had not been installed over a smooth wood surface, which onc would expect if
luon had been used under the new rubber membrane.

24, Morris did not approve the change in repair method, where luon panels
were not installed, nor did his insurance company.

The Repair of a 2009 Fclipse Trailer/Coach

25.  InJuly 2012, Sam Billington (Billington) took his 2009 Eclipse
Attitude Trailer/Coach to the Buck Owens facility. The trailer needed repair because
the top left lcading edge had been damaged. lle spoke to one of Respondent’s
employees, and he left the trailer at the facility. He was not given any paperwork; the
employee told Billington that paperwork would have to wait until Respondent
returned to take care of it.

26.  (A) OnlJuly 3, 2012, a preprinted repair order was filled out, and
Billington signed it. The portion labeled “labor instructions” showed a total of 33
hours labor, six of which went to removing and replacing seven luan panels, and eight
of which went to removing and replacing 2 30 foot rubber roof. Another four hours
of labor is shown in the portion where parts arc itemized; that labor is for “repair D.S.
[driver’s side] roof corner bent in.” (Ex. 20, p. 1.) The balance of the labor pertained
to removing and reinstalling components such as roof vents, moldings, and roof
ladder.

(B) The repair order specified parts valued at $1,900, including the
rubber roof, which cost $989, a roof install kit at $368, and seven sheets of luon, for
$154.°

(C) The total of the estimate was $6,478.26. State Farm was listed on
the repair order as the insurer, with a claim number,

27. A printed invoice was later generated by Respondent for the job, which
showed the vehicle as coming in on August 3 and going out on August 8, 2012, The
invoice shows that $6,574.79 was paid for the work. The invoice states that seven
sheets of luon were removed and replaced.

28.  When Billington picked up the trailer, he noted that the rubber roof was
not smooth; he described it as “bubbling.” He didn’t think it was correct, and voiced
that opinion to someone at the facility. He was told the condition would improve in a

“ The prices here are rounded up or down to the nearest dollar, and may be in
other findings.
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few days. Hc left the trailer there. When he picked it up later, it had improved
somewhat, but not completely.

29 On April 25, 2013, a Bureau representative took the trailer to an R.V.
shop, Camper World, in Bakersfield. A technician there removed one of the roof
vents, and was able to peel back some of the rubber roof material. It was clear that
luon had not been installed under the rubber roof. What was visible was matcrial
known as chip board or OSB.

30.  Billington did not authorize Respondent to change the repair method,
by not using luon sheets in the roof, nor did his insurer.

Other Muaiters

31.  (A) There was a certain amount of controversy during the hearing
regarding the methodology for repairing the roof of a motor home or trailer, and the
use of luon in that process. The motor homes and trailers in issuc are not built with
all-metal roofs. The center section is made of wood, and the photographic evidence
indicates that the wood was typically “chipboard,” also referred to as OSB, and
apparently onc-half to three-quarters of an inch thick. A rubber membrane is glued
over that wood area and apparently onto the surrounding metal. This forms a
waltertight cover over the roof,

(B) There was generally agreement (hat if the rubber roof had to be
removcd, all attached devices—A/C units, vents, antennas, etc—had to be removed,
and then the rubber material pulled up. That process would often pull up chunks of
wood that adhercd to the rubber matcrial. The new roof had to be glued to a smooth
surface, for several reasons. One reason was that a pit or crater under the roof could
lead to a later puncture if something was put on the roof, or someone walked on it.

(C} There was lestimony that a small area of such pitting might be
filled with a material such as Bondo, though one witncss pointed out that such
matcrial may come loose as the rool flexes during travel. And, there was credible
testimony that Juon would be used to cover a large area of pilted chipboard to produce
a smooth surface for the glue and rubber. In that situation, the luon would be
laminated to the existing chipboard. Onc of Complainan{’s witnesses, Andrew
Tabangcora, estimated that at his firm luon would be used in approximately 20
percent of the roof repairs.

(D) The evidence indicated that the luon is fairly thin, between one-
eighth and one- quarter of an inch thick. Such material would not be a substitute for
thicker chipboard in terms of strength; it is doubtful that one could stand on a roof
made of quarter-inch luon,



(E) It appeared that a repair shop could replace all of the chipboard if it
was badly damaged in the repair process, and Respondent indicated that such
happened in some cases. However, that explanation is questionable. Tabangcora
testified that such would be cxpensive both in terms of material and labor. While
there is no evidence in the record as to the cxact price difference between luon and
chipboard, the notion that they are interchangeable in terms of price is certainly
questionable. Second, in at least one case the photographic evidence indicates that
the chipboard was not new. (Iix. 53, photo 6.) None of the repair orders or invoices
stated that OSB/chipboard had been used rather than luon; the latter was specified.

(F) Two former employees of Respondent’s firms testified that luon
material was not kept on hand at the two Tacilities, that it was not used in roof repairs,
and further, that Collins expected such material to be specitied in any roof repair job.
That evidence is credited, in part because luon was not found in any roof repair
examined by the Bureau’s represcntatives.

{G) On the last day of the hearing, Collins testified, in a less-than-
credible manner, that he used the term Juon in a generic sense, and was really
referring to chipboard. That claim was not supported by other evidence, and is
contradicted by repair orders he generated at cither facility, as well as subsequent
invoices.

32.  (A) Respondent took pains to develop the case that many of the parts
for the trailers and motor homes were unavailable because manufactures such as
Fleetwood had gone into bankruptcy in the years prior to many of the transactions.
This was asscrted as a justification to repair a component, such as the rear cap of the
Brady motor home or Alajarin’s bumper (see related case proposed decision), or a
compartment door, rather than replace it as provided in the repair order, insurance
estimate, or invoice,

(B) This defense is rejected. First, there was credible evidence that
parts could be obtained from the manufacturer. Such testimony was provided by the
insurance adjuster, Nakata. At the time he wrote the Brady repair estimate, he not
only specified new parts, he specificd where they could be obtained, that is, at Giant
RV in Corona, California. Tabangcora also testified that parts were available from
the manufacturers. Second, if parts were scarce, or impossible to obtain, as Collins
asserted, this begs the question as to why he would sel out charges for hundreds of
dollars to ship the allegedly unavailable new parts to him. It is obvious that if Collins
knew, when he wrote repair orders that specified not only new parts sucl as a rear
cap or front bumper, that such parts were not available, then he knew he was, at best,
wasting everyone’s time, and at worst, committing fraud. His failure to inform his
customers and their insurers that new parts specified were not actually available was
misleading and the non-disclosure of a material fact. Finally, if he was forced to
repair a component instead of replace it, the failure to disclose that fact and to adjust



the repair charges accordingly was the concealment of a material fact from the
customer and the insurer,

(C) To be clear, it is found that new parts such as those specified for
the Brady, Aljajarin, and other transactions, were available, and Collins determined to
charge for new parts and their shipment, but instead repaired them for a significant
profit.

33.  The cvidence indicates that Collins had day-to-day control of both of
the facilities, Gibson and Buck Owens. He wrote the bulk of the repair estimates, and
interfaced with the representatives of the insurance companies. He made an effort to
paini the operation at Gibson as some sort of rogue facility, where two employees,
Foster and Aquino, cut corners and engaged in fraudulent activities. However, one of
his most loyal employees, Guerrero, was placed at Gibson during this period.

Further, there is no explanation as to how Aquino could profit by repairing Alajarin’s
bumper rather than replacing it. He could not pocket the money charged for the new
bumper, nor could he pocket the money charged to Alajarin and the insurer to ship a
non-existent bumper to the Gibson facility. Likewise, Foster had nothing to gain by
helping scam the insurer on the repair of Brady’s motor home.

34.  Foster and Aquino testified that Collins required questionable practices,
such as spceifying new parts and equipment and then repairing old parts, as happened
in the Brady and Alajarin jobs, and always calling for installation of luon sheets when
none were to be used and were, in fact, not used. Their testimony was credible. This
finding is based, in part, on their demcanor while testifying: they were steadfast in
their testimony during cross-examination; Foster did not blink when he looked
Collins in the cye and accused the latter of serious misconduct. Further, their claims
are borne out by other findings made herein, based on documentis and inspection
reports.

35.  Collins was less than a model of cooperation when the Burcau was
mvestigating the claims against him. While Collins appeared cooperative during the
hearing, he presented little evidence in mitigation, pointed the finger of blame at
others, and has little evidence of rehabilitation, aside from paying several thousand
dollars back to Brady’s insurer after his misconduct came to light.

Costs

36.  The Bureau has incurred costs in the investigation and prosecution of
this matter in the amount of $35,013.90. Given the complexity of the matter, those
costs are deemed reasonable.

/f
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LEGAL CONCLUSIONS

1. Jurisdiction to proceed was eslablished pursuant to section 9884.7 of
the Business and Professions Code,’ based on Factual Findings 1 through 4.

On Credibility

2. (A) 1t is settled that the trier of fact may “accept part of the testimony
of a witness and reject another part even though the latter contradicts the part
accepted.” (Stevens v. Parke Davis & Co. (1973) 9 Cal.3d 51, 67.) The trier of fact
may also “reject part of the testimony of a witness, though not directly contradicted,
and combine the accepted porlions with bits of testimony or inferences from the
testimony of other witnesses thus weaving a cloth of truth out of selected material.”
(7d., at 67-68, quoting from Neverov v. Caldwell (1958) 161 Cal. App.2d 762, 767.)
Further, the fact finder may reject the testimony of a witness, even an expert, atthough
not contradicted. (Foreman & Clark Corp. v. Fallon (1971) 3 Cal.3d 875, 890.)
And, the testimony of “one credible witness may constitute substantial evidence,”
including a single expert witness. (Kear! v. Board of Medical Quality Assurance
(1986) 189 Cat. App.3d 1040, at 1052.) ‘

(B) The rejection of testimony does not create evidence contrary to
that which is deemed untrustworthy, That is, disbelief does not create affirmative
evidence to the contrary of that which is discarded. That the trier of fact may
disbelieve the testimony of a witness who testifies to the negative of an issuc does notl
of itself furnish any evidence in support of the affirmative of that issue, and does not
warrant a finding in the affirmative thereof unless there is othcr evidence in the case
to support such affirmative. (Hutchinson v. Contractors’ State License Bd. (1956)
143 Cal.App.2d 628, 632-633, quoting Marovich v. Central (,alzfomm Traction Co.

(1923) 191 Cal 295, 304.)

(C) Discrepancies in a witness’s testimony, or between that witness’s
testimony and that of others, does not necessarily mean that the testimony should be
discredited. (Wilson v. State Personnel Bd. (1976) 58 Cal App.3d 865, 879.)

(D) "On the cold record a witness may be clear, concise, direct,
unimpeached, uncontradicted -- but on a face to face cvaluation, so exudc insincerity
as to render his credibility factor nil. Another witness may fumble, bumble, be unsure,
uncertain, contradict himself, and on the basis of a wrillen transcripl be hardly worthy
of belief. But one who sees, hears and observes him may be conyinced of his honesty,
his integrity, his reliability." (Wilson v. State Personnel Board, supra at 877-878,
quoting Meiner v. Ford Motor Co. (1971) 17 Cal.App.3d 127, 140.)

i

> All further stalutlory references arc to the Business and Professions Code.
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3. 'The Bureau has enacted a regulation io assist in the definition of falsc
or misleading statements, as those terms are used in Code section 9884.7, subdivision
(a)(1). Thus, California Code of Regulations, title 16, section 3372 states:

In determining whether any advertisement, statement, or
represen(ation is false or misleading, it shall be considered in jts
entirety as it would be read or heard by persons to whom it is
designed to appeal. An advertisement, statement, or
representation shall be considered false or mislcading if it tends
to deccive the public or impose upon credulous or ignorant
PETSONS.

4. (A) lt was cstablished that Respondent violated California Code of
Regulations, title 16, section 3353, subdivision (¢), by changing the method of
repairing Brady’s motor home without his authorization, when Respondent repaircd
the rcar cap of that vehicle instead of replacing it, based on Factual Findings 5
through 15 (B).

(B) It was established that Respondent violated California Code of
Regulations, title 16, section 33356, subdivision (a), by failing to show his ARD
number on his invoicc, based on Factual Finding 9.

(C) Respondent’s AR is subject to discipline for his violations of the
regulations, based on Legal Conclusion 4(A) and 4(B), and their factual predicates.

5. It was established that on at least three occasions Respondent, himsclf
or acting through employees, made statements that he knew were untrue, or'in the
exercise of reasonable care should have known to be untrue. This includes, bul is not
limited to statements that parts or components would be replaced with new parts
when they were going Lo be repaired; statements that new parts were installed when
they were not; that parts or components had becn installed when they had not been
installed; or that labor would be provided, or had been provided, when il had not.
Therefore, Respondent’s ARIDD is subject to discipline pursuant to section 9884.7,
subdivision (a)(1). This conclusion is based on Factual Findings 5 through 35.

0. It was established that on at [east three occasions Respondent, himself
or acting through his employees, committed acts of fraud. Those acts include, but are
not limited to, rcpresenting that repairs would be completed with new parts, when
repairs were made instead to cxisting parts; by representing that components or
malerials had been installed, when they were not; by representing that labor would be
provided, or had been provided, when it was not. It is reasonably infcrred that
Respondent intended to defraud customers and insurers by these actions. Therefore,
Respondent’s ARD is subject to discipline pursuant to section 9884.7, subdivision
(a)(4). This Conclusion is based on Factual Findings 5 through 35.
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7. The Bureau is entitted (o recover its rcasonable costs of investigation
and prosecution pursuant to section 125.3, based on Legal Conclusions 1, 4, 5 and 6.
The reasonable costs are $35,013.90, based on Factual Finding 36.

S. The Director may discipline the registration of any other place of
business operated by Respondent in this state, pursuant to section 9884.7, subdivision
(¢), hased on Legal Conclusions 1, 4, 5, and 0.

9. The purpose of proceedings of this type is to protect the public, and not
to punish an crrant licensee. (E.g., Camacho v. Youde (1979) 95 Cal.App.3d 161,
164.) The record establishes that Respondent engaged in a course of fraudulent
conduct, in several transactions, including those cstablished in the related proceeding.
There is Little or no evidence of remorse or rehabilitation, or in mitigation The only
wiy to protect the public from such pernicious shenanigans is to revoke Respondent’s
ARD.

ORDER

L. Automotive Repair Dealer Registration number ARD 263370, issued (o
Denald Wayne Collins doing business as DC’s RV Center is hereby revoked.

2. Any other Automotive Repair Dealer Registration issued to Donald
Wayne Collins, Inc. is hereby revoked.

3. Respondent Donald Wayne Collins, Inc. shall pay costs of $35,013.90
to the Bureau of Automotive Repair within 60 days of the effective dale of this
decision.

July 10, 2015

™

Joseph}f Monydya
Ad trativé Law Judge

OIQ}, of Administrative Hearings
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KAMALA D, HARRIS
Attorney General of California
KAREN B. CHAPPELLE
Supervising Deputy Attorney General
WILLIAM D. GARDNER
Deputy Attorney General
State Bar No. 244817
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-2114
Facsimile: (213) 897-2804
Attorneys for Complainant

BEFORE THE ,
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 77/13-5

DC'S RY CENTER 0OAH Ne. 2013010777
DONALD WAYNE COLLINS, OWNER
3775 Buck Owens Blvd.,
Bakerstield, CA 93308

FIRST AMENDED ACCUSATION
Automotive Repair Dealer Reg. No. ARD 263370 ‘

Respondent.

Complain-ant alleges:
PARTIES

1. Tatrick Dorais ("Complainant”) brings this Accusation solely in his official capacity
as the Chief of the Bureau of Automotive Repair ("Bureau™), Departiment of Consumer A fTairs.

2. Onor about September 28, 2010, the Director of Consumer Affairs ("Director')
issued Automotive Repair Dealer Registration Number ARD 263370 to Donald Wayne Collins
("Respondent”), owner of DC's RV Center. Respondent's automotive repair dealer registration
was w full force and effect at all times relevant (o the charges brought iiel'ch] and will expire on
September 30, 2014, unless renewed.
1
i

First Awended Accusation




22
23

24

JURISDICTION.

3. Business and Professions Code (“Coclq”) section 9884.7 provides that the Director
may revoke an automotive repair dealer registration.

4. Code section 9884.13 pravides, in pertinent part, that the expiration of a valid
registration shall not deprive the Directar of jurisdiction to proceed with a disciplinary proceeding
against an automotive repair dealer or to render a decision temporarily or permanently

invalidating {suspending or revoking) a registration.

STATUTORY AND REGULATORY PROVISIONS

5. Code section 9884.7 states, in pertinent part:

(a) The director, where the automotive repair dealer cannot show there
was a bona fide error, may deny, suspend, revoke, or place on probation the
registration of an automotive repair dealer for any of the following acts or omissions
related to the conduct of the business of the automotive repair dealer, which are done
by the automotive repatr dealer or any automotive technician, employee, partner,
officer, or member of the automotive repair dealer.

(1) Making or suthorizing in any manner or by any imeans whatcver any

statement written or oral which is untrue or misleading, and which is known, or which
by the exercise of reasonable care should be known, to be untrue or misleading,

(3) Failing or refusing to give to a customer a copy of any document
requiring his or her signature, as soon as the customer signs the document.

(4) Any other conduct that constitutes fraud.

(6) Failure m any material respect to comply with the provisions of this
chapter or regulations adopted pursuant to it . . .

6. Codc section 9884.7, subdivision (c), states, in pertinent part, that the Director may
suspend, revoke, or place on probation the registration for all places of business operated in this
state by an automotive repair dealer upon a finding that the automotive repair dealer has, or is,
engaged in a course of repeated and willful violations of the laws and regulations pertaining to an
automotive repair dealer.

i
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7. Code scction 22, subdivision (a), states:

“Board” as used in any provision of this Code, refers to the board in
which the administration of the provision is vested, and unless otherwisc expressly
provided, shall include “bureau,” “commission,” “committes,” “department,”
“division,” “examining comumittce,” “program,” and “agency.”

3. Code section 477, subdivision (b), states, in pertinent part, that a “license” includes
“registration” and “certificate.”
0. California Code of Regulations, title 16, section (“Regulation™) 3353 states, i

pertinent part:

-No work for compensation shall be commenced and no charges shall
accrie without specific authorization from the customer in accordance with the
following requirements;

(¢) Revising an Itemized Work Order. If the customer has authorized
repairs according to a work order on which parts and labor are itemized, the dealer
shall not change the method of repair or parts supplied without the written, oral, or
electronic authorization of the customer. The authorization shall be obtained fom the
customer as provided in subsection (¢) and Scction 9884.9 of the Business and
Professions Code. :

10.  Regulation 3356 states, in pertinent part:

(a) All invoices for service and repair work performed, and pas(s
supplied, as provided for in Section 9884.8 of the Business and Professions Codc,
shall comply with the following;

(1) The invoice shall show the autoinotive repair dealer's registration
number. ..

COST RECOVERY

11, Code section 125.3 provides, in pertinent part, thal a Board may request the
administrative law judge to diect a licentiate fouud to have committed a violation or violations of
the licensing act to pay a smﬁ not to exceed the reasonable costs of the nvestigation and
enforcement of the case.

1!
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FRAUDULENT CLAIM REFERRAIL:
2008 FLEETWOOD BOUNDER MOTOR HOME

1Z. On or about Deccmber 24, 2010, consumer Don B. took his 2008 Fleetwood Bounder
motor home to a gas station to fill up the fuel tank. While-Don B. was pulling away from the fuel
puinp, he accidentaily struck a cement pole, damaging the left rear body and rear cap of the motor
home. Later, Don B. secured the damaged rear cap piece to the motor home with adhesive tape.

13, Onor about December 28, 2010, Don B. made z claim for the damage with his
insurance provider, Progressive Insurance ("Progressive").

14, On or about December 31, 2010, Progressive inspected and photographed the motor
home.

I5. Onorabout January 3, 2011, Don B. took the tmotor home to Respondent's facility
and signed a written estimate, authorizing the facility to repair the motor home, including
replacing the rear cap. Don B. was not given a copy of the estimate. The damaged rear cap picce
was still taped to the motor home.

6. Approximately one month fater, Don B. returned to the facility to pick up the motor
home because he was leaving for a planned trip. Don B. told the facility that he would bring it
back tater. The facility mformed Don B. that the new rear cap was still on order, Belore leaving
the facility, Don B. noticed that the damaged section of the rear cap was missing.

17. Onorabout April 4, 201§, Don B. returned the motor home to the facility.

18 Onorabout Apri! 29, 2011, Don B. went to the facility to retrieve the motor home
after the repairs were completed, and noticed that the original decal was still atta;hed to the rear
cap. Don B. discussed the repairs with Responden.t. Respondent admitted to Don B. that the rear
cap had not been replaced, but had been repaired instead. Respondent then offered to waive the
tisurance deductible, which Don B. accepted.

19. Onorabout July 22, 2011, the Bureau received a Suspected Fraudulent Claim
Referral Form from Darren Biescl ("Biesel”) of Progressive, alleging that the motor home had nat
been repaired as invoiced.

1
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20, Onor about August 22, 2011, a representative of the Bureau contacted Biesel, who
reiated the following: On or about May 19, 2011, Progressive conducted a post repair inspection
of the motor home and found that the rear cap had been repaired nstead of replaced. Respondens
mitially lold Bieécl that he could not repair the rear cap bc—:caﬁse the darmaged rear cap section was
missing and had to replace the part. Later, Respondent told Biesel that an expert "body man" was
able to make a mold of the damaged area and that the rear cap had been repaired. Biesel
informed Respondent that Progres.sive had paid his facility $7,747.39 to replace the rear cap and
requested reimburseinent of $3,436.30 (the cost difference between the repair and the
replacement). Respondent told Biesel that he would prepare a new estimate and issue Progressive
a refund. Respondent never reimbursed Progressive the $3,436.30.

21, On orabout August 26, 201 1, and September 6, 201 I, Progressive provided the
Bureau with their repair file on the motor home, including copies of the check and an itemized
estimate, Supplement |, dated January 20, 2011, in the net amount of$7,747.39, which had been
prepared by Progressive {"insurance estimate").

22, On or about September 14, 2011, the Bureau inspected the motor home using the
insurance estimate for comparison and found that Respondent's facility had lailed to repair it as
estimated. The total value of the repairs the facility failed to perform as estimated is
approximately $7,710.65.

23. Onorabout October 3, 2011, the Bureau obtained copics of Respondent's repair
records on the motor home, including an invoice and the written estimate identified in paragraph
[5above.

FIRST CAUSE FOR DISCIPLINE

{Untrue or Misleading Statements)
24, Respondent's registration is subject to disciplinary action pursuant to Bus. & Prof.
Code section 9884.7, subdivision {a)(1), in that Respondent made or authorized statements which
he knew, or in the excrcise of reasonable care should have known to be untrue or misleading, as
follows:

i
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a. Respandent represented on the invaice that the license plate, with lamps, on Don B.'s
2008 Flectwood Bounder motor home had been removed and reinstalled. In fact, that part had
not been removed and reinstalled on the motor home.

b.  Respondent represented on the invoice that the tail lﬁmps on Don B.'s 2008
Fleetwood Bounder motor home Liad been removed and refstalled. In fact, those parts had not
been remaved and reinstalled on the motor home.

c.  Respondent represented on the invoice that the two bolts for the trailer hitch on Don
B.'s 2008 Fleetwood Bounder motor home had been removed and reinstalled. In fact, the holts
had not been removed and reinstalled on the motor home.

d.  Respondent represented on the invoice that the rear cap molding cn Don B.'s 2008
Fleetwood Bounder motor home had been removed and reinstalled. In fact, that part had not been
removed and‘ reinstalled on the motor home.

e.  Respondent represented on the invoice that the left rear compartment door loc.k on
Don B.'s 2008 Flcetwoodermder motor howme had been removed and reinstalled. In fact, that
part had not been removed and reinstalied on the mator hame.

£ Respondent represenied on the invoice that the 6 rear ¢ap clearance tamps on Don
B.'s 2008 Fleetwood Bonnder motor home had been removed and reinstalled. In fact, those parts
had not been removed and retostalled on the motor hone.

g.  Respondeat represented on the invoice that the back up camera on Don B.'s 2008
Tleetwood Bounder motor home Liad been removed and reinstalled. Tn fact, that part had not been
removed and reinstalled on the mator home,

h. Respondent represented an the invoice that the ladder on Don B.'s 2008 Fleetwood
Bounder motor home lﬁad been removed and reinstalled. In fact, that part had not been removed
and reinstalled on the motor home.

1. Respordent represented on the invoice that the left rear compartment door on Don
B.'s 2008 Flectwood Bounder motor home had been replaced. In facl? that part had not been
replaced on the motor home, but was repaired instead,

i
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] Respondent represented on the invoice that the left rear compartment door strut on
Den B.'s 2008 Fleetwood Beunder motor home had been replaced, In fact, that part had not been
replaced on the motor home.

k. Respondent represented on the invoice that the rear cap on Don B.'s 2008 Fleetwood
Bounder motor home had been replaced. In fact, that part had not been replaced on the notor
home, but was repaired instead.

I Respondent represented on the invoice that the rear cap decal on Don B.'s 2008
Fleetwood Bounder motor home had been replaced. In fact, the rear cap decai had not been
replaced on the motor home. |

m.  Respondent represented to Biesel that the damaged rear cap section on Don B.'s 2008
Fleetwood Bounder motor home was missing when, in fact, Respondent used the damaged piece
ot'section in the repair of the rear cap.

SECOND CAUSE FOR DISCIPLINE

(Failure to Provide Customer with Copy of Signed Document)
25. Respoundent is subject to diseiplinary action pursuant to Code section 9884.7,
subdivision (a)(3), in that Respondent or his employces failed to provide Don B. with a copy of

the written estimate, as set forth in paragraph 15 above.

THIRD CAUSE FOR DISCIPLINE

(Fraud)

26.  Respoudent is subject to diseiplinary action pursuant to Code section 9884.7,
subdivision (a)(4), n that Respondent commitied acts constituting fraud, as follows:

a. Respondent obtained payment from Progressive for removing and reinstalling the
license plate, with lamps, on Don B.'s 2008 Fleetwood Bounder motor home. In faet, that part
had not been removed and reinstalled on the motor home.

b, Respondent oblzined payment from Progressive for removing and remstalling the tail
lamps on Don B.'s 2008 Fleetwood Bounder notor home. In fact, those parts had not been
removed and reinstalled on the motor home.

i

-1

First Amended Accusation




c.  Respondent obtained payment from Progressive for remeving and reinstalling the two
bolts for the trailer hiteh on Don B.'s 2008 Fleetwood Bounder motor home. In fact, the bolts had
not been removed and remstalled on the motor home.

. Respondent obtained payment from Progressive for removing and reinstalling the rear
cap molding on Don B.'s 2008 Fleetwood Bounder motor home. [n fact, that part had not been
removed and reinstalled en the motor home.

e.  Respondent obtained payment from Progressive for removing and reinstalling the left
rear compartment door loclk on Don B.'é 2008 Fleetwood Bounder molor home. In fact, that past
had not been removed and reinstalled on the motor home.

f Respondent obtained payment from Progressive for removing and reinstalling the 6
rear cap clearance lamps on Don B.'s 2008 Fleetwood Bounder motor home. i fact, those parts
had not been removed and reinstalled on the motor home.

g.  Respondent obtained payment from Progressive for removing and reinstalling the
back up camera on Don B.'s 2008 Flectwood Bounder motor home. In fact, that part had not been
removed and reinstalled on the motor home.

h. Respondent obtained payment from Progressive for removing and reinstalting the
ladder on Don B.'s 2008 Flectwood Bounder motor home. In fact, that part had not beer removed
and reinstalied on the notor homes.

1. Respondent obtained payment from Progressive for replacing the left rear
compartmenl door on Don B.'s 2008 Fleetwood Bounder motor home. In fact, that part had not
been replaced on the motor honte, but was repaired instead.

J- Respondent obtained payment from Progressive for replacing the left rear
compartment door strut on Den B.'s 2008 Fleetwood Bounder motor home. In fact, that part had
not been replaced on the motor home.

k. Respondent obtained payment from Progressive for replacing the rear cap on Don B.'s
2008 Fleetwood Bounder motor home. In fact, that part had not been replaced on the molor
home, but was repaired instead,

"/
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I Respondent oblained payment from Progressive for replacing the rear cap decal on
Don B.'s 2008 Fleetwoed Bounder motor home. In fact, the rear cap deeal had not been replaced
on the motor home.

FOURTH CAUSFE. FOR DISCIPLINE

(Violations of Regulations)
27.  Respondent is subject to disciplinary action pursuvant to Code seétion 9884.7,
subdivision (a)(6), in that Respondent failed to comply with provisions of California Code of
Regulations, title 16, the following matcrial respects:

4. 3353, subdivision (e): Respondent changed the method of repair on Don B.'s 2008

Fleetwood Bounder motor home without Don B.'s authorization in that Respondent repaired the
rear cap instead of replacing it as set forth on the written estimate, described in paragraph 18
above,

b. 3356, subdivision (1): Respondent failed to show his automotive repair dealer

registration number on the invoice.

YEHICLE INSPECTION: 1995 DUTCHMAN SIGNATURE 5TII WHEEL/TRAILER

28, Onor about July 18, 2011, consumer Florin M. tool his 1995 Dutcliman Signature 5t
wheel/trailer to Respondent's facility [or an appraisal because he was planning to sell the trailer.
Respondent’s employee, "Bobby", inspected the trailer and noticed that the left side roof arca was
damaged. Bobby recommended that Florin M. report the damage to his insurance company.
Later, Florin M. contacted Personal Express Insurance ("Personal Express”) and made a claim for
the damage.

29, Onorabout July 19, 2011, Florin M. received a call from Personal Express,
informing him that they had agreed to pay for the repairs.

30, Onorabout July 22, 2011, Florin M. received a check for $6,306.03 from Personal
Express and toolk it to Respondent's facility.

31, Onorabout August 3, 2011, the facility completed the repairs. The trailer was then
parked on the facility's sales lot for 60 days pursuant to a consignment agreement between Florin

M. and the facility.
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32, Onorabout October 4, 2011, Florin M. returned to the facility to retrieve the trailer
after the consigrment period had expired. Florin M. paid the facility a $250 insurance deductible
and received a copy of Invoice No. 21687, totaling §6,556.03.

33, Onorabout October 18, 2011, Florin M. sold the trailer to Frederick Noel ("Noel™).

34, Onorabout February 8, 2012, a representative of the Bureau went to Stier's RV
Center ("Stier's") to inspec! the (railer. The representative had Stier's removce a skylight (as
authorized by Noel) in order to gain access to the roof area. The representative inspected the roof
area around the skylight opening and found that there were no Luan wood panels or sheets
installed between the roof structure and the rubber roof cap. The -totaI estimated value of the
repair that Respondent failed to perform on the trailer is approximately $1,012.24.

FIETH CAUSE FOR DISCIPLINE

(Untruc or Misleading Statements)
35, Respondent’s regisiralion is subject to disciplinary action pursuant to Bus. & Prof.
Code section 9884.7, subdivision (a)(1), in that Respondent made or authorized statements which
he knew, or in the exercise of reasonable care should have known to be untrue or misleading, as
follows: Respondent represented on the written estimate and invoice that the Luan wood panels
or sheets on Florin M.’s 1995 Dutchman Signature 5" wheel/trailer were replaced. In fact, the
Luan wood panels were not replaced on the trailer as invoiced.

SIXTH CAUSE FOR DISCIPLINE

(Fraud)

36.  Respondent is subject to disciplinary action pursuant to Code section 9884.7,
subdivision (a)(4), in that Respondent committed an acl constituting fraud, as follows:
Respondent obtained payment from Personal Express and Florin M. for replacing the Luan wood
panels or sheets on Florin M.’s 1995 Dutchman Signature 5™ wheel/trailer. In fact, the Luan

wood panels were not replaced on the trailer as invoiced.

YEHICLE INSPECTION: 2009 ECLIPSE ATTITUDE TRAILER/COACH

37.  Onorabout April 25, 2013, a Bureau program representative inspected a 2009

Eclipse Attitude trailer/Coach owned by consumer Sam B. Consumer Sam B. had taken the RV

10
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to Respondent’s facility for repairs on or about July 3, 2012, No additional repairs had been
performed on the RV after it was repaired by Respondent. The Bureau program representative
mspected the vehicle using Respondent’s invoice/RO #2603 1 and estimate/invoice #010609 for
reference. Among other things, the invoices listed tl“le-installation of seven (7) Luan panels, and
'mdicated that the total cost for parts, including sales tax, and the labor associated with their
installation was $885.09. Per his interview with Sam B. and his review of pertinent insurance
records, the Bureau program representative confirmed that Respondent had been paid in full for
all of the parts and labor contained on the invoices.

38.  Based on his inspection of the 2009 Eclipse Attitude Trailer/Coach, the Bureau
prograim representative was able to confinn that Respondent had not installed any of the seven (7)
Luan panels identified in the invoices but had nstead simaply charged Sam B. and his insurer for
parts and labor that were never provided or performed. Aecordingly, the Bureau program
representative was able to confirm that Respondent had obtained payment for more than $850.00

in fraudufent charges for parts and labor that were not provided to the consumer.

SEVENTH CAUSE FOR DISCIPLINE
(Untrue or Misleading Statemcents)

39.  Respondent's registration is subject to disciplinary action pursuant to Bus. & Prof.
Code section 9884.7, subdivision (a)(1), in that Respondent made or authorized statements which
he knew, or in the exercise of reasonable care should have known to be untrue or misleading, as
follows: Respondent represented on the written estimate and invoices thai seven (7) Luan panels
had been installed on Sam B.'s 2009 Eclipse Attitude Trailet/Coach. In fact, said parts were nol
instalicd on the RV as invoiced by Respondent. Complainant refers to, and by this relerence
incorporates, the allegations set forth above in paragraphs 37 and 38, inclusive, as though set
forth fully herein.:

EIGHTH CAUSE FOR DISCIPLINE

(Fraud)
40.  Respondent is subject to disciplinary action pursuant to Code section 9884.7,

subdivision (a)(4), in thal Respondent committed an act constituting fraud, as follows:

I
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Respondent obtained payment, inctuding related labor charges and sales tax, for seven (7} Luan
panels that were claimed to have been installed on Sam B.’s 2009 Eclipse Attitude Trailer/Coach.
I fact, said parts were not installed on the RV as invoiced by Respondent. Complainant refers
to, and by this reference incorporates, the allegations sct forth above in paragraphs 37 and 38,

inclusive, as though set forth fully herein.

OTHER MATTERS

41.  Pursuant to Code section 9884.7, subdivision (c), the Director may suspend, revole,
or place on probation the registration for all places of business operated in this state by
Respondent Donald Wayne Collins, owner of DC's RV Center, upon & finding that said
Respondent has, or is, engaged in a course of repeated and willful violations of the laws and
rcgulations pertaining to an automotive repair dealer.

PRAYER

WIHEREFORE, Complainant requests that a hearing be held on the matters herein atleged,
and that following the hearimg, the Director of Consumer Affairs tssue a decision:

1.  Revoking or suspending Automotive Repair Dealer Registration Number ARD
263370, issued to Donald Wayne Collins, owner of DC's RV Center;

2. Revoking or suspending any other automotive repair dealer registration issued to
Donald Wayne Collins;

3. Ordering Donald Wayac Collins, owner of DC's RV Center, to pay the Director of

Consuiser Allairs the reasonable costs of the investigation and enforcement of this case, pursuant

to Business and Professions Code section 125.3;

4. Taking such other and further action as deemed necessary and proper.
. !
DA‘i'EDE/"U?' ﬂiﬁ?—r’“‘(/ f Zof 1Z4 ; %ﬁé 25 Uty
- PATRICK DORALS
Chief

Bureau of Automotive Repair
Department of Consumer Affairs
State of California

Complainam

LAZ012507071
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