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KAMALA D. HARRIS
Attorney General of California
KENT D. HARRIS
Supervising Deputy Attorney General
STERLING A. SMITH
Deputy Attorney General
State Bar No. 84287
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 445-0378
Facsimile: (916) 327-8643
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition to
Revoke Probation Against:

Z0OOM SMOG & AUTOMOTIVE
ROBERT BRUCE CLARK, OWNER

742 Hogan Dam Road

Valley Springs, California 95252
Automotive Repair Dealer Registration No.
ARD 254307

Smog Check Station License No. RC 254307

ROBERT BRUCE CLARK

P.O. Box 1894

Sutter Creek, California 95685

Smog Check Inspector (EO) License No.
127919

Smog Check Repair Technician (EI) License
No. 127919 (Formerly Advanced Emission
Specialist (EA) Technician License No.
127919

Respondents.

Z00M SMOG & AUTOMOTIVE
ROBERT BRUCE CLARK, OWNER

205 Amador Road

Sutter Creek, California 95685

Automotive Repair Dealer Registration No.
ARD 253948

Smog Check Station License No. RC 253948

Affiliated Licenses.
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Patrick Dorais (“Complainant/Petitioner”) alleges:
PARTIES

1. Complainant/Petitioner brings this Accusation and Petition to Revoke Probation
solely in his official capacity as the Chief of the Bureau of Automotive Repair (“Bureau”),
Department of Consumer Affairs.

Automotive Repair Dealer Registrations

2. Onor about April 1, 2008, the Bureau issued Automotive Repair Dealer Registration
No. ARD 254307 to Robert Bruce Clark (“Respondent”), doing business in Valley Springs,
California, as Zoom Smog & Automotive (the “Valley Springs facility”). The registration will
expire on January 31, 2015, unless renewed. |

3. On or about March 4, 2008, the Bureau issued Automotive Repair Dealer Registration
No. ARD 253948 to Respondent, doing business in Sutter Creek, California, as Zoom Smog &
Automotive (the “Sutter Creek facility”). The registratiori will expire on January 31, 2015, unless
renewed.

Smog Check Station Licenses

4. On or about April 15, 2008, the Bureau issued Smog Check Station License No.
RC 254307 to Respondent for his Valley Springs facility. The station license will expire on
January 31, 2015, unless renewed.

5. Onor about March 11, 2008, the Bureau issued Smog Check Station License No.
RC 253948 to Respondent for his Sutter Creek facility. The station license will expire on
January 31, 2015, unless renewed.

Lamp Station Licenses

6.  On or about April 18, 2008, the Bureau issued License No. LS 254307, class A, to
Respondent for his Valley Springs facility. The license was revoked on February 27, 2012.

7. On or about March 19, 2008, the Bureau issued License No. LS 253948, class A, to
Respondent for his Sutter Creek facility. The license was revoked on February 27, 2012.
1/
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Brake Station Licenses

8. On or about April 18, 2008, the Bureau issued License No. BS 254307, class C, to
Respondent for his Valley Springs facility. The license was revoked on February 27, 2012.

9.  On or about March 19, 2008, the Bureau issued License No. BS 253948, class C, to
Respondent for his Sutter Creek facility. The license was revoked on February 27, 2012.

Robert Bruce Clark |

10. In or around 1997, the Burcau issued Advanced Emission Specialist Technician
License No. EA 127919 (“technician license”) to Respondent. Respondent’s technician license
was due to expire on July 31, 2013. Pursuant to California Code of Regulations, title 16
(“Regulations”), section 3340.28(e), and effective June 13, 2013, Reépondent elected to renew the
license as Smog Check Inspector (EO) License No. 127919 and Smog Check Repair Technician
(EI) License No. 127919." The smog check inspector and smog check repair technician licenses
were in full force and effect at all times relevant to the charges brought herein and will expire on
July 31, 2015, unless renewed. The advanced emission specialist technician license was cancelled
on August 6, 2013.

11.  In or around 2002, the Bureau issued Brake Adjuster (BA) License No. 127919,
class C, to Respondent. The license was revoked on February 27, 2012.

12. In or around 2002, the Bureau issued Lamp Adjuster (LA) License No. 127919,
class A, to Respondent. The license was revoked on February 27, 2012.

Disciplinary Action

13. In a disciplinary action entitled /n the Matter of the Accusation Against Zoom Smog &
Automotive Robert Bruce Clark Owner, et al., Case No. 77/10-43, the Director of the Departmeﬁt

of Consumer Affairs adopted a Proposed Decision, effective February 27, 2012 (the “Decision”,

! Effective August 1, 2012, Regulations, sections 3340.28, 3340.29, and 3340.30 were
amended to implement a license restructure from the Advanced Emission Specialist Technician
(EA) license and Basic Area (EB) Technician license to Smog Check Inspector (EO) license
and/or Smog Check Repair Technician (EI) license.
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attached hereto as Exhibit A). The Decision revoked Respondent’s automotive repair dealer
registration Nos. ARD 254307 (Valley Springs) and ARD 253948 (Sutter Creek), smog check
station license Nos. RC 254307 and RC 253948, brake station license Nos. BS 254307 and

BS 253948, lamp sfation license Nos. LS 254307 and LS 253948, Lamp Adjuster (LA) License
No. 127919, Brake Adjuster (BA) License No. 127919, and Advanced Emission Specialist (EA)
Technician License No. 127919. However, revocations of Respondent’s registrations, smog
check station licenses, and advanced emission specialist technician license were stayed; those
registrations and licenses were placed on probation for three years with certain terms and
conditions, and each was suspended for 5 days.

JURISDICTION

14. Business and Professions Code (“Code”) section 9884.7 provides that the Director
may revoke an automotive repair dealer registration.

15.  Code section 9884.13 provides, in pertinent part, that the expiration of a valid
registration shall not deprive the Director of jurisdiction to proceed with a disciplinary proceeding
against an automotive repair dealer or to render a decision temporarily or permanently |
invalidating (suspending or revoking) a registration.

16. Health and Safety Code (“Health & Saf. Code”) section 44002 providés, in pertinent
part, that the Director has all the powers and authority granted under the Automotive Repair Act
for enforcing the Motor Vehicle Inspection Program.

17. Health & Saf. Code section 44072.6 provides, in pertinent part, that the expiration or
suspension of a license by operation of law, or by order or decision of the Director of Consumer
Affairs, or a court of law, or the voluntary surrender of the license shall not deprive the Director
of jurisdicﬁon to proceed with disciplinary action.

STATUTORY PROVISIONS

18. Code section 9884.7 states, in pertinent part:

(a) The director, where the automotive repair dealer cannot show there was a
bona fide error, may deny, suspend, revoke, or place on probation the registration of
an automotive repair dealer for any of the following acts or omissions related to the
conduct of the business of the automotive repair dealer, which are done by the

1/
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automotive repair dealer or any automotive technician, employee, partner, officer, or
member of the automotive repair dealer.

(1) Making or authorizing in any manner or by any means whatever any
statement written or oral which is untrue or misleading, and which is known, or which
by the exercise of reasonable care should be known, to be untrue or misleading.

(4) Any other conduct that constitutes fraud.

(6) Failure in any material respect to comply with the provisions of this chapter
or regulations adopted pursuant to it.

(c) Notwithstanding subdivision (b), the director may suspend, revoke or place
on probation the registration for all places of business operated in this state by an
automotive repair dealer upon a finding that the automotive repair dealer has, or is,
engaged in a course of repeated and willful violations of this chapter, or regulations
adopted pursuant to it.

19. Code section 477 provides, in pertinent part, that “Board” includes “bureau,”

9 ¢ EA 1Y 29 &6

“commission,” “committee,” “department,” “division,” “examining committee,” “program,” and
“agency.”

20. Code section 477(b) states, in pertinent part, that a “license” includes “registration”
and “certificate.”

21. Health & Saf. Code section 44072.2 states, in pertinent part:

The director may suspend, revoke, or take other disciplinary action against a
license as provided in this article if the licensee, or any partner, officer, or director
thereof, does any of the following: '

(a) Violates any section of this chapter [the Motor Vehicle Inspection Program
(Health and Saf. Code § 44000, et seq.)] and the regulations adopted pursuant to it,
which related to the licensed activities.

(c) Violates any of the regulations adopted by the director pursuant to this
chapter.

(d) Commiits any act involving dishonesty, fraud, or deceit whereby another is
injured . . .

22. Health & Saf. Code section 44072.8 states that when a license has been revoked. or
suspended following a hearing under this article, any additional license issued under this chapter

in the name of the licensee may be likewise revoked or suspended by the director.

1
1/
/1

5 ACCUSATION AND PETITION
TO REVOKE PROBATION




O - ~3 (=)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

COST RECOVERY
23.  Code section 125.3 provides, in pertinent part, that a Board may request the
administrative law judge to direct a liccnfiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case.
ACCUSATION
UNDERCOVER OPERATION —June 23, 2014

24. In or around May 2014, the Bureau introduced a condition in its 1993 Chevrolet that
ensured that the vehicle would not pass a properly performed smog check test without adjustment
of the ignition timing. |

25.  Onor about June 23, 2014, a representativeA of the Bureau, acting in an undercover
capacity (“operator”), took the Bureau’s 1993 Chevrolet to Respondent’s Valley Springs facility
and requested a smog and brake inspection.

26. The operator did ﬁot sign a work order or receive a written estimate for the
inspection. While waiting, the operator observed part of a brake inspection being performed.
After the inspections were completed, the operator paid the facility $68.20 and received a copy of
an invoice and a Smog Check Vehicle Inspection Report (“VIR”). The VIR indicated that
Respondent Robert Bruce Clark performed a smog ihépection on the vehicle. That same day,
electronic smog Certificate of Compliance No. (il 2s issued for the vehicle.
Respondent verbally informed the operator that the brakes on the vehicle were in good condition
and that the operator was not charged for the inspection. |

27. On or about June 8, 2014 and July 10, 2014, the Bureau inspected the vehicle and
found that the vehicle could not have passed the functional portion of the smog test because the
ignition timing had not been adjusted properly. |

FIRST CAUSE FOR DISCIPLINE

(Untrue or Misleading Statements)
28.  Respondent’s registration is subject to disciplinary action pursuant to Code

section 9884.7(a)(1), in that Respondent made or authorized a statement which he knew or in the
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exercise of reasonable care should have khown to be untrue or misleading. Specifically,
Respondent certified under penalty of perjury on the VIR that the Bureau’s 1993 Chevrolet
passed the inspection and was in compliance with applicable laws and regulations. In fact the
vehicle could not have passed the functional portion of an inspection required by Health & Saf.
Code section 44012 because the ignition timing had not been adjusted properly.

SECOND CAUSE FOR DISCIPLINE

(Fraud)
29. Respondent’s registration is subject to disciplinary action pursuant to Code
section 98 84.7(a)(4), in that Respondent committed an act that constitutes fraud by issuing an
electronic smog certificate of compliance for the Bureau’s 1993 Chevrolet without ensuring that a
bona fide inspection was performed of the emission control devices and systems on the vehicle,
thereby depriving the People of the State of California of the protection afforded by the Motor
Vehicle Inspection Program. |

THIRD CAUSE FOR DISCIPLINE

(Violations of the Bus. & Prof. Code)
30. Respondent’s registration is subject to disciplinary action pursuant to Code section
9884.7(a)(6), in that Respondent failed to comply with that Code as regards the Bureau’s 1993
Chevrolet, as follows:

a.  Section 9884.9(a): Respondent failed to provide the operator with a written estimate

for the smog inspection.
b.  Section 9884.8: Respondent failed to record on the invoice provided to the Bureau
operator that the brakes were inspected.

FOURTH CAUSE FOR DISCIPLINE

(Violations of the Motor Vehicle Inspection Program)

31. Respondent’s smog check station license is subject to disciplinary action pursuant to
Health & Saf. Code section 44072.2(a), in that, as regards the Bureau’s 1993 Chevrolet,
Respondent failed to comply with the following sections of that Code:

1
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a.  Section 44012: Respondent failed to ensure that a functional test of the emission
control devices, was performed in accordance with procedures prescribed by the department.
b.  Section 44015: Respondent issued an electronic smog certificate of compliance
without ensuring thaf the vehicle was properly tested and inspected to determine if it was in
qompliahce with Health & Saf. Code section 44012.
FIFTH CAUSE FOR DISCIPLINE

(Motor Vehicle Inspection Program - Failure to Comply with Regulations)
32. Respondent’s smog check station license is subject to disciplinary action pursuant to
Health & Saf. Code section 44072.2(c), in that, as regards the Bureau’s 1993 Chevrolet,
Respondent failed to comply with provisions of California Code of Regulations, title 16, as

follows:

a.  Section 3340.35(c): Respondent issued an electronic smog certificate of compliance
even though the vehicle had not been inspected in accordance with section 3340.42.

b.  Section 3340.42: Respondent failed to ensure that the required smog tests, including

a functional timing test, were conducted in accordance with the Bureau’s specifications.

SIXTH CAUSE FOR DISCIPLINE

(Dishonesty, Fraud or Deceit)

33. Respondent’s smog check station license is subject to disciplinary action pursuant to
Health & Saf. Code section 44072.2(d), in that Respondent committed a dishonest, fraudulent, or
deceitful act whereby another is injured by issuing an electronic smog certificate of compliance
for the Bureau’s 1993 Chevrolet without ensuring that a bona fide inspection was performed of
the emission control devices and systems on the vehicle, thereby depriving the People of the State
of California of the protection afforded by the Motor Vehicle Inspection Program.

SEVENTH CAUSE FOR DISCIPLINE

(Violations of the Motor Vehicle Inspection Program)
34. Respondent’s smog check inspector license is subject to disciplinary action pursuant
to Health & Saf. Code section 44072.2(a), as regards the Bureau’s 1993 Chevrolet, in that

Respondent failed to comply with provisions of that Code, as follows:
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a.  Section 44012 Respondent failed to perform the emission control tests in
accordance with procedures prescribed by the department.
b.  Section 44059: Respondent willfully made a false entry on the VIR, as set forth in
paragraph 28, above.
EIGHTH CAUSE FOR DISCIPLINE

(Motor Vehicle Inspection Program - Failure to Comply with Regulations)

35. Respondent’s smog check inspector license is subject to disciplinary action pursuant
to Health & Saf. Code section 44072.2(c), in that, as regards the Bureau’s 1993 Chevrolet,
Respondent failed to comply with provisions of California Code of Regulations, title 16, as
follows: |

a.  Section 3340.24(c): Respondent falsely or fraudulently issued an electronic smog

certificate of compliance.

b.  Section 3340.30(a): Respondent failed to inspect and test the vehicle in accordance

with Health & Saf. Code sections 44012 and 44035, and California Code of Regulations, title 16,
section 3340.42.

c.  Section 3340.41(c): Respondent entered false information into the Emissions

Inspection System ("EIS") in that Respondent input data indicating that the vehicle had passed the
functional portion of the smog inspection. In fact it could not have passed the functional portion
of an inspection required by Health & Saf. Code section 44012 because the ignition timing had
not been properly adjusted.

d.  Section 3340.42: Respondent failed to conduct the required smog tests, including a

functional timing test, in accordance with the Bureau's specifications.

NINTH CAUSE FOR DISCIPLINE

(Dishonesty, Fraud or Deceit)
36. Respondent’s smog check inspector and smog check repair technician licenses are
subject to discipline pursuant to Health & Saf. Code section 44072.2(d), in that Respondent
committed a dishonest, fraudulent or deceitful act whereby another is injured by issuing an

electronic smog certificate of compliance for the Bureau's 1993 Chevrolet without performing a
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bona fide inspection of the emission control devices and systems on the vehicle, thereby
depriving the People of the State of California of the protection afforded by the Motor Vehicle
Inspection Program.

PETITION TO REVOKE PROBATION

37. Petitioner incorporates by reference as though fully set forth herein the allegations
contained in paragraphs 24 through 36 above.

38. Condition 7(b)(vii), of Respondent’s probationary order states that should the
Director determine that Respondent has failed to comply with the terms and conditions of
probation, the Department may, after giving notice and opportunity to be heard, témporarily or
permanently invalidate and or suspend or revoke any of the licenses.

39. Grounds exist to revoke Respondent’s probation and reimpose the order of revocation
of Respondent’s registrations and licenses as follows:

CAUSE TO REVOKE PROBATION

(Failure to Obey all Laws)
40. Condition 7(b)(i), of Respondent’s probation states that Respondent shall comply
with all statutes, regulations and rules governing automotive inspections, estimates, and repairs.
41. Respondent’s probation is subject to revocation in that he failed to comply with
statutes, regulations, and rules governing automotive inspections, as set forth in paragraphs 24
through 36 above.
| OTHER MATTERS

42. Pursuant to Code section 9884.7(c), the Director may suspend, revoke or place on
probation the registration for all places of business operated in this state by Respondent Robert
Bruce Clark, doing business as Zoom Smog & Automotive, including Automotive Repair Dealer
Registration No. ARD 253948, issued to Robert Bruce Clark, doing business as Zoom Smog &
Automotive, upon a finding that Respondent has, or is, engaged in a course of repeated and
willful violations of the laws and regulations pertaining to an automotive repair dealer. |

43. Pursuant to Health & Saf. Code section 44072.8, if Smog Check Station License No.

RC 254307, issued to Robert Bruce Clark, doing business as Zoom Smog & Automotive, is
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revoked or suspended, including Smog Check Station License No. RC 253948, issued to Robert
Bruce Clark, doing business as Zoom Smog & Automotive; and any additional license issued
under this chapter in the name of said licensee may be likewise revoked or suspended by the
Director.

44, Pursuant to Health & Saf. Code section 44072.8, if Smog Check Inspector (EO)
License No. 127919, and/or Smog Check Repair Technician (EI) License No. 127919 (formerly
Advanced Emission Specialist Technician License No. EA 127919), issued to Robert Bruce
Clark, is revoked or suspended, any additional license issued under this chapter in the name of
said licensee may be likewise revoked or suspended by the Director.

PRAYER

WHEREFORE, Complainant/Petitioner requests that a hearing be held on the matters
herein alleged, and that following the hearing, the Director of Consumer Affairs issue a decision:

1.  Revoking or suspending Automotive Repair Dealer Registration No. ARD 254307,
issued to Robert Bruce Clark, doing business as Zoom Smog & Automotive;

2. Revoking or suspending Automotive Repair Dealef Registration No. ARD 253948,
issued to Robert Bruce Clark, doing business as Zoom Smog & Automotive;

3. Revoking probation and reimposing the order of revocation of Automotive Repair
Dealer Registration No. ARD 254307, issued to Robert Bruce Clark, doing business as Zoom
Smog & Automotive;

4. Revoking probation and reimposing the order of revocation of Automotive Repair
Dealer Registration No. ARD 253948, issued to Robert Bruée Clark, doing business as Zoom
Smog & Automotive;

5. Revoking or suspending any other automotive repair dealer registration issued to
Robert Bruce Clark;

6.  Revoking or suspending Smog Check Station License No. RC 2543 07, issued to
Robert Bruce Clark, doing business as Zoom Smog & Automotive;

7. Revoking or suspending Smog Check Station License No. RC 253948, issued to

Robert Bruce Clark, doing business as Zoom Smog & Automotive;
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8.  Revoking probation and reimposing the order of revocation of Smog Check Station
License No. RC 254307, issued to Robert Bruce Clark, doing business as Zoom Smog &
Automotive;

9.  Revoking probation and reimposing the order of revocation of Smog Check Station
License No. RC 253948, issued to Robert Bruce Clark, doing business as Zoom Smog &
Automotive;

10. Revoking or suspending Smog Check Inspector (EO) License No. 127919 and/or
Smog Check Repair Technician (EI) License No. 127919 (formerly Advanced Emission
Specialist Technician EA License No. 127919), issued to Robert Bruce Clark;

11. Revoking probation and reimposing the order of revocation of Smog Check Inspector
(EO) License No. 127919 and/or Smog Check Repair Technician (EI) License No. 127919
(formerly Advanced Emission Specialist Technician EA 127919), issued to Robert Bruce Clark;

12.  Revoking or suspending any additional license issued under Chapter 5 of the Health
and Safety Code in the name of Robert Bruce Clark;

13.  Ordering Robert Bruce Clark, owner of Zoom Smog & Automotive, to pay the
Director of Consumer Affairs the reasonable costs of the investigation and enforcement of this
case, pursuant to Business and Professions Code section 125.3; and,

14. Taking such other and further action as deemed necessary and proper.

DATED:(DQC@/’?A% / /, 2o/ ¥ WM

PATRICK DORAIS
Chief
Bureau of Automotive Repair
Department of Consumer Affairs
State of California
Complainant/Petitioner
SA2014118710
11589723.doc
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Exhibit A

Decision and Order

Bureau of Automotive Repair Case No. 77/10-43



BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

‘ZOOM SMOG & AUTOMOTIVE

ROBERT BRUCE CLARK, Owner

Valley Springs,,CA_ 85252

Automotive Repair Dealer Registration

No. ARD 254307
Smog Check Station License No. RC 254307
Official Lamp Station License No. LS 254307
Official Brake Station License No. BS 254307

ZOOM SMOG & AUTOMOTIVE

'ROBERT BRUCE CLARK, Owner

Suiter Creek, CA 95685

Automotive Repair Dealer Registration

No. ARD 253948 '
Smog Check Station License No. RC 253948
Official Lamp Station License No. LS 253948
Official Brake Station License No. BS 253948

ROBERT BRUCE CLARK
Sutter Creek, CA 95685

Advance Emission Specialist Technician
License No, EA 127819 ‘

Brake Adjuster License No. BA 127919

Lamp Adjuster License No. LA 127819

and .

JAMES ESTES ¢
Pine Grove, CA 95665

.Advanced Emission Specialist Technician

License No. EA 144076
Brake Adjuster License No. BA 144076

Lamp Adjuster License No. LA 144076

Respondents.

Case No. 77/10-43

OAH No. 2011056760



DECISION

The attached Proposed Decision of the Administrative Law Judge is hereby accepted
and adopted by the Director of Consumer Affairs as the Decnsmn in the above entitied matter.

M PR
LT ""xd‘ EEE Y

T b PR : .
This Decision shall become effective o i Gk L: e z:,—>.'=._,'\;,_;’ .

DATED:  January 17, 2012 N S RN WL L Y
DOREATHEA JOHNSON
Deputy Director, Legal Affairs
Department of Consumer Affairs




BEFORE THE

BURLAU OF AUTOMOTIVE REPAIR
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against;

Z00OM SMOG & AUTOMOTIVE, ROBER]’BI\U(_L
CLARK, OWNER

Vallew Springs, CA 95252

Automotive Repair Dealer Reglslratlon No. ARD 254307
Smog Check Station Licensc No. RC 254307

Official Lamp Station License No. LS 254307

Ofbcml Brake Station License No. BS 254307

ZOOM SMOG & AUTOMOTIVE, ROBERT BRUU:
CLARK, OWNER"

Sutter Creek, CA 95685

Automotive Repair Dealer Repgistration No. ARD 253948
Smog Check Station License No. RC 253948

Official Lamp Station License No. LS 253948

Official Brake Station License No. BS 253948;

ROBERT BRUCE CLARK
Sutter Creek, CA 95685

Advance Emission Specialist Technician License No.
- BA 127919

Brake Adjusier License No. BA 127919

Lamp Adjuster License No. LA 127919,

and

JAMES ESTES
Pine Grove, CA 95665

Advanced Emission Specialist Technician License No.
EA 144076

Brake Adjuster License No. BA 144076
Lamp Adjuster License No. LA 144076

Case No. 77/10-43

OAH No. 2011050760

Respondents.



\ PROPOSLD DECISION

Administrative Law Judge Coren D. Wong. Office of Adminisuative
[learings. State of California. heard this maticr in Sacramento. California on
December 5. 2011,

Palrick M. Kenady, Deputy Attorney General, represented Sherry Mehl
(complainant). Chict of the Burcau of Automotive Rcmn (Burcaw). Department of
Consumer Affairs (Department). ‘ | ;

Attorney Williwn Ferreira represented respondents Robert Bruce Clark.
individually and dba Zoom Smog & Automotive, and James Fstes, neither of whom
was present during the hearing,

Fvidence was received. the record was closed, cmd the matter was submitied
for decision on December 3,201,

SUMMARY

Complainant filed an Accusation secking Lo discipline the automotive repair
dealer registrations and various other licenses issucd (o respondent C lark, mdrvxdual]\
and dba Zoom Smog & Automotive, and respondent Estes. At the hearing, the partics:
stipulated Lo a factual and legal basis for disciplining those registrations and lcenscs,
as well as the proposed discipline. Therefore, cause exists to discipline those
registrations and various licenses, and the brake and lamp station licenses issued Lo
responcient Clark dba Zoom Smog & Automotive and the brake adjuster and lamp
adjuster licenses issued to respondents Clark and Estes are revoked.  Furthermore, the
registrations and smog check slation licenses issued to tespondent Clark dba Zoom
Smog & Automotive and the advanced emission specialist technician licenses issued
Lo respondents Clark and Fstes are placed on probation subjecet (o the terms and

conditions specified in the Order helow, which include a (ive-day actual suspension
for each. '

FACTUAL FINDINGS

. OnMarch 23,2011, complainant, acting, solely in her official capacity
as Chief of the Burcau. (iled an Accusation seeking to discipline the automotive repair
dealer registrations, smog check station leenses, lamp station ticenses, and brake
station licenses issued Lo respondent Clark dba Zoom Smog & Automolive, as well as
the lamp adjuster and brake adjuster licenses and advanced emission specialist
fechnician licenses issued to respondents Clark and Estes



2, At the administrative hearing, the parties stipulated to a factual and
legal basis for disciplining the automotive repair dealer registrations, smog check
.station licenses, lamp station licenses, und brake station 11L61‘13€S issued to respondent
Clark dba Zoom Smog & Automotive and the advanced emission specialist technician
licenses, lamp dd_] uster licenses, and brake adjuster licenses issued to respondents
Clark and Estes.' They also stipulated to the discipline specified in the Order below.2
The use of the parties’ stipulation was expressly limited to this and any future -
proceedings before the Bureau of Automotive Repair. The reliance on any discipline
imposed as a result of the stipulation, however, is not limited in any munner.

L. Applicable ARD's and Licenses
A, Zoom Smog & Automotive, Valley Springs Facility

3. OnApril I, 2008, the director of the Department (director) issued
Automotive Repair Dealer Registration Number ARD 254307 to respondent Clark
dba Zoom Smog & Automotive. The registration will expire on January 31, 2012,
uniess renewed or revoked.

4, On April 15, 2008, the director issﬁed Smog Check Station License
Number RC 254307 to respondent Clark dba Zoom Smog & Automotive. The license
will expire on January 31, 2012, unless renewed or revoked.

5. . OnApril i8, 2008, the director issued Lamp Station License Number
LS 254307 to respondent Clark dba Zoom Smog & Automotive. The license was in
. delinquent status (expired) from January 31, 2010, to July 22, 2010.% The license will
cxpire on January 31, 2012, unless renewed or 1e\!okcd

6. On April 18, 2008, the director issued Brake Station License ‘No. BS
BS 254307 to respondent Clark dba Zoom Smog & Automotive The license was in
delinquent status (expircd) from January 31, 2010, to July 22, 2010. The license will
expire on January 31, 2012, urless renewed or revoked.

' Mr. Ferreira represented at the hearing that he had each of his client’s express
authority to enter into the stipulation on his (the client’s) behall.

? Respondents’ stipulation to a factual and legal basis for discipline constitutes
a judicial admission. (See, Gonzales v. Pacific Greyhound Lines (1950) 34 Cal.2d
749, 754-758.) “A judicial admission is a party’s unequwocal concession of the truth
of the matter, and removes the matier as an issue in the case.” (Gelfo v. Lockheed
Martin Corp. (2006) 140 Cal.App.4th 34, 48.) '

* The expiration of a lamp station license or brake station license does not
divest the Bureau of jurisdiction to discipline éither or both licenses. (Bus. & Prof.
Code. § 9889.7.) ‘ :
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B. Zoom Smug & Automotive, Sutter Creek Fuacility

7. On March 4. 2008, the dircctor issued Automotive Repair Dealer
Registration Number ART) 253948 to respondent Clark dba Zoom Smog &

Automotive. The registration will expive on lanuary 31. 2012, unless renewed or
revoked. ' : ,

8. On March 11, 2008, the director issucd Smog Cheek Station License
Number RC 233948 (o lLbPL)ﬂdn.l]l Clark dha Zoom Smog & Automotive. The license
will expire on January 31,2012, unless renewed or revoked. ™

9. OnMarch 19. 2008. the direclor issucd Lamp Station License Numbe
1.5 253948 Lo respondent Clark dba Zoom. Smog & Automotive. The license will
expire on January 31, 2012, unless renewed or revoked.

_ 10. On March 19. 2008. the director issued Brake Station . icense No. BS
RS 253948 Lo respondent Clark dba Zoom Smog & Automotive. The license will
L'\p;rc, on January 31, 2012, unless runchd or revoked.

C. Rr)bert Bruce Clark

1. In 1997, the director issued Advanced Emission Specialist Technician
[.icense Number EA 127919 to respondent Clark. The Hicense will expire on July 31.
2013, unless renewed or revoked.

12. In 2002. the director issued Brake Adjuster License Number BAT
127919 to respondent Clark. The license will L,\pu c onfuly 31, 2014, unless
rencwed or revoked.

{3, In 2002, the director issued Lamp Adjuster License Number LA
127919 10 respondent Clark, The license will expire on July 31, 2014, unless
renewed or revoked!

D. James. Estes

14, {n 2001, the dircetor issued Ad\ anced Emission Specialist Technician
L.icense Number EA 144076 to respondent Estes. The license will expire on August
31, 2013, unless rencwed or revoked.

[5.  1n2002, the dircctor issucd Brake Adjuster License Number BA
144076 to respondent Estes. The license will expire on August 31, 2014, unless
renewed or revoked. '
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16.  .In 2002, the director issued Lamp Adjuster License Number LA

144076 to respondent Estes. The license will expire on August 31, 2014, unless
renewed or revoked.

I1. Factual Basis for Discipline
A BAR Inspection of the Valley Springs Facility

17. OnlJune 23,2010, Bureau representative Brian Cole performed a.
business inspection of the Valley Springs facility and found that respondent Clark s
lamp station and brake station licenses expired on January 31, 2010, and had not becn
renewed. Mr. Cole reviewed the facility’s lamp adjustment certificate and brake
adjustment certificate books and found the following violations of law:

a. Respondent Clark certified under penalty of perjury that his
lamp station license number is HS 253945 or LS 253945 on 12 lamp adjustment
(,ertxﬁcates But his number is LS 254307.

b. By making the cerlifications discussing in Factual I'mdmo 17a,
respondent Clark willfully made false statements on each of the lamp adjustment
cerlificates.
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c. Respondent Clark issued eight lamp adjustment certificates after
his lamp station license explred and before it was renewed.

d. In issuing the lamp adjustment cemﬁcates discussed im Factual
Finding 17¢, respondent Clark {ailed to properly prepare or issue those certificates in
that he did not show his lamp station license number on any of the certificates.
Furthermore, he fajled to indicate on four of those certificates the type of aimer uscd

during the inspections, as specilied inthe Bureau's Handbook for Lamp Adjusters and
Stations.

€. Respondent Clark failed to issue the lamp adjusiment
certificates discussed in Factual Finding 17¢ in accordance with the Bureau's
Handbook for Lamp Adjusters and Stations.

f. By issuing the lamp adjustment certificates discussed in Factual
Finding | 7¢, respondent Clark continued to operate his lamp station and issue lamp
adjustment certificates even though his lamp station license was expired.

g. By issuing the lamp adjustment certificates disoussed in Faclual
Finding 17¢, respondent Clark failed 1o return all of his unused lamp adjustment
certificates once his lamp station hicense had expired.



h. Respondent Clark issued seven brake adjustment certificates
after his brake station license expired and before it was renewed.

i Respond(,nt Clark failed to properly prepare or issuc the brake
ddlLlHU‘l‘ltﬂL certificates discusscd in Factual Finding [ 7h tn that he Tatled to enter the
vehicle type (i... passenger car. truck, or molor Nome) and gross vehicle weight

-ating. it applicable. as spcuﬁLd in the Bureau’s Handbook for Brake Adjusters cid
Starions.

1. Respondent Clark failed o issue the brake adjustment
certtficates discussed in Factual Finding 170 in accordance with the Burcau’s
Handbook for Brake Adjusters and Stations.

" k. By issuing the brake adjustinient certificates discussed in Factual
Finding 17h, respondent Clark continued to operate his brake station and {gsuc-brake
adjustment certificates even though his brake slation livense was expired.

L By issuing the brake’ ud]usLmLm certificates discussed in Factual
Finding 17h, respondent Clark failed to return atfof his unused brake adjustment
certificates once his brake station ficense had expired.

B. BAR Inspection of the Sutier Creek Facility

8. Thatsame day. Burcay representative Mike Johnson performed a
husiness ingpection of the Sutter Creek facility. He met with respondent bstes,
respondent Clark’s lamp and brake adjuster at that facility. Mr, Cole reviewed the -
facility’s lamp adjustment certificate and brake 1d1uslmcm certificaic books and
found the Iollowma violations of law:

a. Respondent Estes [ailed to properly prepare or issue three famp
adjustment certificates in that he failed (0 indicate the type of aliner used during the
inspection. as specificd in the Burcaw’s Flandbook for Lamp Adfjusters and Stations.

b. Respondent Estes fuiled (o properly prepare or issue 15 famp
adjustment certilicates in that he failed (o indicate the registered owner of LhL vehicle
inspected. '

_ c. . Respondent Fistes failed to properly prepare or issue seven brake
adjustiment certificates in that he failed to indicate the registered owner of the vehicle
tnspected,

d. Respondent Estes {ailed o properly prepare or issue four brake
adjusunent certificates in that he {ailed to indicate the results of the 20 miles per hour
stop Lest on the vehicle and failed to enler the vehicle type (e.g.. passenger car, truck,
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or motor home) and the gross vehicle weight rating il applicable, as specified in the
Bureau's Hundbook for Brake Adjusters and Siations.

e. . Respondent Clark transferred various unused lamp adjustment
certificates, including those discussed in Factual Finding 17¢. from his Sutter Creek
facility to his Valley Springs facility.

L. Respondent Clark transferred various unused brake adj ustment
certificates, including those discussed in Factual Finding 17h, from his Sutter Creek
facility o his Valley Springs facility.

h. = Respondent Estes failed to issue the lamp adjustment certificates
discussed in Factual Findings 18a and 18b in accordance with the Bureau’s Handbook
for Lamp Adjusters and Stations.

i. © Respondent Esles failed to issue the brake adjustment
certificates discussed in Factual Findings 18¢ and 18d in accordance wnh the
Bureau’s Handbook Jor Brake Adjustem and Stations.

C. Undercover Operatron at the Valley Springs Facility

~ 19, On October 29, 2010, an undercover operator with the Buredu drove
the Bureau’s 2001 Chrysler 300M (Chrysler) to the Valley Springs facility and
requested a smog inspection.’ The operator signed a work estimate but was not given
a copy. The positive crankcase ventilation (PCV) valve had been removed and the
PCV hose disconnecied prior 1o the vehicle being brought 1o the facility. A smog
inspection was performed and a Vehicle ldentification Report (VIR) indicating that

the vehicle passed inspection was issued. Later that day, an electronic certificate of
compliance was issued for the vehicle. "

The following violations of law occurred in connection with the smog
inspection:

a. By signing the VIR, respondent Clark centified under penally of
perj ury that the vehicle passed inspection and was in compliance with applicable laws
and regulations, However, the PCV valve was missing and the PCV hose was
disconnecled, either one of which should have caused the vehicle to fail the visual
inspection portion of the inspection,

b. Respondent Clark committed fraud by issuing an electronic
~certificate of compliance for the vehicle without performing a proper inspection of the
emissions control devices and systems on the vehicle, thereby depriving the People of

the State of California of the protections alforded by the Motor Vehicle Inspection
Program.



¢’ Respondent. or one of his employees. failed to give the Bureau
operalor & copy of the written estimate for the smog inspection,

d. Respondent Clark failed to perform the emissions control tests
on the vehicle in accordance with procedures preseribicd by the department,

e Respondent Clark issued an electronic certificate of comipliance
without properly testing and inspecting the vehicle to determine it was in
compliance with applicable law and regulations.

A}

[ Respondent Clark willfully made a [alse entry on the VIR,
a. Respondent Clark entered false information into the Emissions:
hspullon System when he input data indicating that the vebicle had passed the v HUdl
portian of the inspection.

D. ° Undercover Operation at the Sutter Creek Faciliny

20, On October 27. 2010, an undercover operator with the Bureau drove
the Bureau's 1995 Chevrolet Caprice (Chevrolet) to the Sutter Creek facitity and '
requested a smog inspection. The PCV valve and pipe had been removed (rom the
vehicle prior to being brought to the facility. An inspection was performed. and a
VIR indicating that the vehicle passed inspection was issued. Later that day, an
electronic certificate of compliance was issucd for the vehicle.

The following violatiohs of law occurred i connection with the smog
inspection: '

a.  Bysiening the \ IR. rey pundcnl Fsles certified under penalty of
perjury that the vehicele passed inspection and was in compliance with applicable laws
and rcgulations. However. the PCV valve and pipe were missing. cither one of which

should have cauged the vehicle to fail the visual inspection portion of the inspection.

b. Respondent Estes cammitted fraud by issuing an electronic
certificale of compliance [or the vehicle without performing a proper inspection of the
emissions control-devices and systems on the vehicle, therchy depriving the People of

the State of California of the protections affmdcd by the Motor Vehicle Inspection
Program. :

. Respondent isles [ailed o perform the emiséions control tests
an the vehicle in accordance with procedures preseribed by the department.

d. Rupondml Istes issued an electronic CCI’U[ILclLt ol wmphance
withoul pmpul\ lesting and inspecting the vehicle to determine il it was in
compliance with applicable law and regulations,



€. Respondent Estes willfully made a false entry on the VIR,

f. Respondent Estes entered false information into the Emissions

lnspectmn System when he-input ddta indicating that the vehicle has passed the visual
portion of the inspection.

111, Costs of Investigation and Enforcement

21..  The parties sllpulated that costs of investigation and prosecution in 11
amount of $5,000 are reasonable.

LEGAL CONCLUSIONS

1. Cause to Dzsczplme Registrarion and chenses Based on the Inspectzon of lhe
Valley Sprmgs Facility :

A, Unirue or Misleading Statements

1. An aulomotive repair dealer registration may be disciplined when the
dealer or a technician, employee, partner, officer, or member of the dealer has made
or authorized in'any manner or by any means any writien or oral statement which is
untrue or misleading when the person knew, or through the exercise of reasonable
~ care should have known, that the statement was untrue or misleading. (Bus, & Prof.
Code, § 9884.7, subd. (a)(1).) Respondent Clark made a false statement on each of
the lamp station certificates discussed in Factual Fining 17a when he wrote the wrong
lamp station license number on each certificate, even though he knew the correct
license number. Therefore, cause exists to discipline Aulomotive Repair Dealer

Registration No. ARD 254307 pursuant to Business and Proiessmns Code section
9884 7, subdms\on (a)(1).

'B. ' Fazhuc te] Comp!y with lhe Busmc a~7d Professions Code
2. . Ap aulomotive repair deater registration may be disciplined when the
dealer or a technician, employee, partner, officer, or member of the dealer has {ailed
in a material manner lo comply with any provision of the Automotive Repair Act or
any regulation adopted pursuant to it. (Bus. & Prof. Code, § 9884.7. subd. (a)}(6).)
Cause exists to discipline Aulomotive Repair Dealer Registration No. ARD 254307
based on the following violations the Business and Professions Code:

a. Sections 9887.1 and 9888.3: A lamp station license is required
\o operale an official lamp adjusting station, and a brake station license is required to
operale an official brake adjusting station. (Bus. & Prof. Code, § 9888.3.) Once a
lamp (brake) station’s license-has expired. it must immediately cease issuing, lamp

(brake) certificates. (Bus. & Prof. Code, § 9887.1.) Therefore, each lamp adjustment



cerlificate (Factual Finding 17¢) and brake adjustment certificate (FFactual Finding
| 7hy respondent Clark issued alter his respective station license had expired
constitutes separate cause o discipline Automotive Repair Dealer Registration No.

ARD 234307 pursuant to Business and Professions Code section 9884.7. subdivision
(a)(GY) '

b. Section 9889.16: When a licensed adjusier makes an
adjustment in conformance with the Burcau’s instructions. he shall issue a cetificate
which ~shall contain the date of issuance. the make and registration number of the
vehicle. the name of the owner of the vehicles and the official license of the stagion.”™
(Bus.-& Prol. Code. § 9889.16.) Respondent Clark failed to include his lamp station
license number on each tamp adjustment certificate discussed in Factual Finding 17c¢.
(IFactual Finding 17d.) Additionally, four of those certificates did not specify the tvpe
of aimer used during the inspection. as specilicd in the Bureau's Handbook for Lamp
Adjusters and Starions and required by California Code of Regulations. title 16,
section 33035, subdivision (a¥ 3). Thercfore. the tssuance of each of those certificates

constitules separale cause to discipline Automaotive Repair Dealer Registration No.
ARD 254307 pursuant to Business and Professions Code scction 9884.7, subdivision -
(a}(0). ' '

c. Section 9889.16: A certilicate issued by a licensed adjuster
“shall contain the date of issuance, the make and registration number ol the vehicle.
the name of the owner of the vehicle. and the official lidense of the station.™ (Bis. &
Prof. Code. § 9889.16.) Respondent Clark (ailed w0 include the vehicle type and gross.
vehicle welght rating: if applicable. on each brake adjustment certificate discussed in
Factual Finding 17h. (Factual Finding 171.) Therefore. the issuance of cach of thése
certificates constitutes separate cause (o discipline Automotive Repair Dealer
Registration No. ARD 254307 pursuant to Business and Professions Code section
9884.7. subdivision (a)(6).

d. Section 9889.22: The “willlul making of any false statement or
entry with regard to a material matter in any . ., oath Jor] affidavit™ is prohibited by
Business and Professions Code scetion 9889.22, Respondent Clark willfully made a
false statement when he certified that cach of the 12 cértificates identified in Factual
FFinding 17a contained the correct station license number. (Factual Iinding 17b.)
Therelore. the issuance of cach of those certificales constitutes scparate cause to
discipline Automotive Repair Dealer Registration No. ARD 254307 pursuant to
Business and Professions Code section 9884.7, subdivision (2)(6).

-

3. A lamp station and/or brake station license may be'disciplined i('the
licensee or any pariner, officer, or direclor thereoft “(a) Violales any section of the
Business and Professions Code which relates to his or her licensed activities™ or “(h)
Violales or attempts 10 violate the provisions of this chapter relating to the particular
activity for which he orshe is licensed. ... (Bus, & Prof, Code. § 9889.3. subds. (a)
and (h}.) Causc exists to discipline Lamp Station License Number 1.5 254307 and

)



Brake Station License Number BS 254307 based on the following violations of the
Business and Professions Code:

a, Sections 9887.1 and 9888.3: A lamp station license is required
to operate an official lamp adjusting station, and a brake station license is required Lo
operale an official brake adjusting station. (Bus. & Prof, Code, § 9888.3.) Once a
lamp (brake) station’s license has expired, it must immediately cease issuing, lamp
(brake) certificates. (Bus. & Prof. Code, § 9887.1.) Therefore. euch lamp adjustment
certificate (Factual Finding 17¢) respondent Clark issued afler his lamp station license
had expired constitutes separate cause to discipline Lamp Station License Number LS
254307 pursuant to Business and Professions Code section 9889.3, subdivisions (a)
and (h). individually and collectively. And each brake adjustment certificate (Factual
Finding 17h) respondent Clark issued afler his brake station license had expired
constitules separate cause Lo discipline Brake Station License Number BS 254307

pursuant to Business and Professions Code section $889.3, SUbdl\’lSIOl’lb (a) and (h),
individually and collectively.

b. Section 9889.16: When = licensed adjuster makes an
~ adjustment in conformanee with the Bureau’s instructions, he shall issue a certificate:
which “shall contain the date of issuance, the make and registration nurmber of the:
vehicle, the name of the owner of the vehicle, and the official license of the station.”
(Bus. & Prof. Code, § 9889.16.)- Respondcnt Clark failed to include his lamp station
license number on each lamp adjustment certificate discussed in Factual Finding 17e¢.
(Factual Finding 17d.) Additiorially, four of those certificates did no\ specify the type
of aimer used during the inspection, as specified in the Bureau 's Harndbook for Lamp
Adjuiters and Stations and required by California Code of Regulations, title 16.
section 3305, subdivision (a)(5). Therelore. the issuance of each of those certificates
constitutes separate cause to discipline Lamp Station License Number LS 254307

pursuant to Business and Professions Code section 9889.3, subdivisions (a) and (h),
individually and collectively.

C. Section 9889.16: A certificate issued by a licensed adjusier
“shall contain the date of issuance, the make and registration number of the vehicle,
the nume of the owner of the vehicle, and the official Hcense of the siation.” (Bus. &
Profl. Code, § 9889.16.) Respondent Clurk failed to include the vehicle type and gross
vehicle weight rating. if applicable. on each brake adjustment certificate discussed in
Factual Finding 17h. (Factual Finding 171.) Therefore, the issuance of each of those -
certificates constitutes separate cause to discipline Brake Station License Number BS
254307 pursuant o Business and Professions Code section 9889.3, subdivisions (a)
and (h), individually and collectively. ’

d. Section 9889.22: The “willful making of any false slatement or
entry with regard 1o a material matter in any . . . oath jor] affidavit” is prohibited by
Business and Professions Code seclion 9889.22. Respondent Clark willfully made a
[alse statement when he certified that each of the 12 cerlificates identiﬁed in Factual
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[Finding 17a contained the correet station license number, (Factual Finding 17h,)
Therefore. the issuance of cach of those certificates constitutes separaie cause (o
discipline Lamp Station License Number LS 234307 pursuant to Business and

Professions Code section 9889.3, subdivisions (a) and (h), mdmduall\ and
collectiv cl\'

4, A lamp adjuster and/or brake adjuster license may be disciplined if the
licensee or any partner, officer, or director thereof: “(2) Violates any section of the
Business and Professions Code which relates (o his or her licensed activities™ or ~(h)
Violales or attlempls to violate the provisions of this chapter relating Lo the particular
activity for which he or she is licensed. . .." . (Bus. & Prof. Code, § 9889.3. subds. (a)
and (h).) Cause exists Lo discipline Lamp Adjuster License Number LA 127919 and
Rrake Adjuster License Number BA 127919 based an the following violations of the
Business and Professions Code:

. Sections 9887.1 and 9888.3: Only a licensed lamp adjuster
may issue a lamp adjustment certificate. and only a licensed brake adjuster may jssue
a brake adjustment certificate, (Bus. & Prof. Code. § 9888.3.) Once a lamp (brake)
station’s license has expired. the adjuster must immediately cease issuing lamp
(brake) adjustment certificates. (Bus. & Prof. Code. § 9887.1.) There{ore. cach lamp
adjustment certificate (Factual Finding 17¢) and brake adjustment certificate (Factual
Finding 17h) respondent Clark issued after his respective station license expired
constitutes separate cause Lo discipline Lamp Adjuster License Number LA 127919
and Brake Adjuster I.icense Number BA 127919 pursuant (o Business and

Professions Code section 9889.3, suhdivisions (a) and (h), ndividually and
collectively.

A b. Section 9889.16: When a licensed adjuster makes an
adjustmént in conformance with the Burcau's instructions, he shall issuc a certificate
which “shall contain the date of issuance. the make and registration numbier of the
vehicle. the name of the owner af the vehicte. and the ofTicial license of the station.”
(Bus. & Prof. Code. § 9889.16.) Respondent Clark failed to include his lamp slation
license number on each lamp adjustment certificate discussed in Factual Finding [ 7c.
(Factual Finding 17d.) Additionally. four of those certificates did not specify the type
of aimer used during the inspection. as specified in the Bureau's Handbook for Lamp
Adjusters and Stations and required by California Code of Regulations. title 16,
section 3305, subdivision (a)(5). Therefore. the issuance of cach of those cértificates
constitutes separate cause to discipline Lamp Adjuster License Number LA 127919

pursuant to Business and Professions Cade scetion 9889.3, qubdwmons (a) and (h).
individually and collectively,

¢, Section 9889.16: A ccrlificate issued by a licenscd adjuster
shall contain the date of issuance, the make and registration number of the vehicle,
the namme of the owner of the vehicle. and the official license of the station.” (Bus, & .
Prof. Code. § 9889.16.) Respondent Clark failed to include the vehicle type and gross

)
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vehicle weight rating, if applicable; on each brake adjustment eertificate discussed in
Factual Finding 17h. (Factual Finding 17i.) Therefore, the issuance of each of those
certificates constitutes separate cause to discipline Brake Adjuster License Number
BA 127919 pursuant 1o Business and Professions Code section 9889.3, subdivisions
(a) and (h), individually and collectively.

d. Section 9889.22: "The “willful making of any [alse statement or
entry with regard 1o & material matter in any . . . oath {or] affidavit™ is prohibited by
Business and Professions Code section 9889.22, Respondent Clark willfully made a
false statement when he certified that each of the 12 adjustment certificates identified -
in Factual Finding |7a contained the correct station license number. (Factual Finding
17b.) Therefore, the issuance of each of those certificales constilutes separate cause
to discipline Lamp Adjuster License Number LA 127919 pursuant to Business and

Professions Code SECUOH 9889.3, subdivisions (a) and (h), individually and
collectively. :

C. Failure to Comply with the California Code of Regulations

5. An automotive repair dealer registralion may be disciplined when the’
dealer or a technician, employee, partner, officer, or member of the dealer has [ailed
in a material manner to comply with any provision of the Automotive Repair Act or
any regulation adopted pursuant.to it (Bus. & Prof. Code, § 9884.7, subd. (a)(6).)

Cause exists to discipline Automotive Repair Dealer Registration No. ARD 254307 -
based on the following violations of California Code of Rwulatlons title 16;

.2, Section 3305, subdivision (2)(4): “All adjusting, inspecﬁng.

. servicing. and repairing of brake systems and lamp systems for the purpose of issuing

any certificate of compliance or'adjustment shall be performed in official stations, by
official adjusters, in accordance with the following, in descending order of
precedence, as applicable: ... (4) The bureau's Handbook for Brake Adjusters and -
Stations, February 2003, whlch is hereby incorporated by reference. . .."™ (Cal. Code
Regs., tit. 16, § 3305, subd. (a)(4).) Respondent Clark failed to issuc the brake
adjustment certificates discussed in Factual Finding 17h in-accordance with the
Bureau's Handbook for Brake Adjusters and Stations. (Faclual Finding 17).)
Therefore, the issuance of each of those certificales constitutes separate cause 10
discipline Automotive Repair Dealer Registration No. ARD 254307 pursuant Lo
Business and Professions Codé section 9884.7, subdivision (a)(6).

b. - Section 3305, subdivision (a)(5): “All adjusting, inspeciing,
servicing, and repairing of brake systems and lamp sysiems for the purpose of issuing
any certificate of compliance or adjustment shall be performed in official stations, by
official adjusters, in accordance with the following. in descending order of
precedence, as applicable: ... (3) The bureau's Handbook for Lamp Adjusters and
Stations, February 2003, vxhnch is hereby incorporated by reference.” (Cal. Code
Regs., tit. 16, § 3305, subd. (a)(5).) Respondent Clark-fuiled Lo issue the lamp
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adjustment certificates discussed in Factual Finding 17¢ in accordance with the
Bureau's Handbook for Lamp Adjusters and Stations. (Factual Finding 17¢.)
Therefore, the issuance of cach of those certificales constitutes separale tause to
discipline Automotive Repair Dealer Registration No. ARD 254307 pursuant (o
RBusiness and Professions Code section 9884.7. subdivision (a¥6).

e, Section %308' “An olficial station shall stop performing the
functions for which it has heén licensed when i1 no longer has the services of a
licensed adjuster. or when ils station license has expired or has been surrendered.
suspended, or revoked. . ..7 (Cal. Code Regs.: tit, 16, § 3308.) Rcsp(mdcm Clark
issued the lamp and brake adjustment certificates discussed in Factual Findings 1 7¢
and | 7h afler the respective station ticenses had expired and before they were
rencwed. (Factual Findings 17fand 17k.) Therefore. the issuance of each of those
certificates constitutes separate cause Lo discipline Automotive Repair Dealer
Registration No. ARD 254307 pursuan( 1o Bu%m(.ss and Professions Code section
0884.7. subdivision (a)(0).

d. Section 3308, subdivision {c): “When an ofTicial station
license has expired or has been surrendered. suspended, or revoked. the station shall
return to the burcau all unused certificates purchased by the station ta carry out the
function for which it is no-Jonger licensed.” (Cal. Code Regs.. tit. 16.§ 3308. subd.
(c).) Respondent Clark failed to return all of his unused certificales Lo the Burcau
after his lamp station and brake station licenses expired. (Factual Findings 17g and
171.) Thercfore. the issuance of each of thase certificates constitules separale cause o
discipline Automotive Repair Dealer Registralion No. ARD 254307 pursuant 1o
Business and Professions Code section 9884.7, subdivision (a)(6).

6. A lamp station and/or brake station license may be disciplined i the
licensee or any partner, officer. or direclor thereofl: ~(c¢) Violates any of the,
regulations promulgated by the director pursuant to this chapter.” (Bus. & Prof.
Code. § 9889.3. subd. (c).) Cause exists to discipline Lamp Station 1icense Numher
1.S 254307 and Brake Station License Number BS 254307 based on the foljowing
violations of California Code of Regulations, title 16:

d, Section 3305, subdivision (a)(4): “All adjusting, inspecling.
- servicing, and repairing of brake systems and lamp systems for the purpose of issuing
any certificate of compliance or adjustment shall be performed in official stations, hy
official adjusters. in accordance with the following. in descending order of
precedence, as applicable: ... (4) The bureaw's Handbook for Brake Adjusters and
Stations, February 2003, which is hercby incarporated by reference, ... (Cal. Code
Regs.. til. 16, § 3305, qubd (a)(4).) Respondent Clark [ailed Lo issue L1e brake
adjustment certificates dlscussed in Factual F inding 17h in accordance with the
Bureau's Handbook for Brake Adjusters and Stations. (Factual Finding 17].)
Thercflore. the issuance of each of those certificates constitutes separate cause (o




discipline Brake Station License Number BS 254307 pursuant to Business and
Professions Code section 9889.3, subdivision (¢).

b. = Section 3308. subdivision (a)(5): ~All adjusting, inspecting,
servicing, and repairing of brake systems and lamp systems for the purpose of issuing
any certificate of compliance or adjustment shall be performed in official stations, by
official adjusters, in accordance with the following, in descending order of
precedence, as applicable: ... (5). The bureau's Handbook for Lamp Adjusters and
Stations, February 2003, whxch 1s hereby incorporated by reference.” (Cal. Code
Regs., 1. 16, § 3305, subd. (a)(5).) Respondent Clark failed to issue the lamp
adjustment ccmﬁcates discussed in Factual Finding 17¢ in accordance with the
Bureau's Handbook for Lamp Adjusters and Stations. (Factual Finding 17e.)
Therefore, the issuance of each of those certificates constitutes separate cause to
discipline Lamp Station License Number LS 254307 pursuant to Business and
Professions Code section 9889.3, subdivision (c). '

c. Section 3308: “An official station shall stop performmg the
iunctlons for which it has been licensed when it no’longer has the services of'a
licensed adjuster, or when its station license has expired or has been surrendered,
suspended, or revoked. ..." (Cal. Code Regs., lil. 16, § 3308.) Respondent Clark -
issued the lamp adjustment certificates discussed in Factual Finding 17c after the
lamp station license expired and before it was renewed. (Factual Finding 171)
Therefors, the issuance of each of those certificates constitutes separate cause to
discipline Lamp Station License Number LS 254307 pursuant to Business and
Professions Code section 9884.7, subdivision (a)(6). He also issued the brake
adjustment certificates discussed in Factual Finding 17h after the brake station license
expired and before it was renewed (Factual Finding 17k), and the issuance of each of
those certificates constitules separate cause to discipline Brake Station License

Number BS 254307 pursuant to Business and Professions Code section 9889.3,
subdivision (c).

d. Section 3308, subdivision (c): “When an official station
license has ekpired or has been surrendered, suspended, or revoked, the station shall
return to the bureau all unused certificates purchased by the station to camry out the
function for which it is no longer licensed.” (Cal. Code Regs., tit. 16, § 3308, subd.
(c).) Respondent Clark failed to return all of his unused lamp adjustment cerlificates
to the Bureau after his lamp station license had expired. (Factual Finding 17g.)
Therefore, the issuance of each certificate discussed in Factual Finding 17¢
* constitutes separate cause to discipline Lamp Station License Number LS 254307
pursuant 10 Business and Professions Code section 9884.7. subdivision (a)(6). He
- also failed to return all of his unused brake adjustment certificates to the Bureau after

his brake station license had expired. (Factual Finding 171,) Therefore, the issuance
of each certilicale discussed in Factual Finding 17h constitutes separaie cause to
discipline Brake Station License Number BS 254307 pursuant 1o Business and
Professions Code section 9889.3, subdivision (c).
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7. Alamp adjuster and/or brake adjuster hc,eme may be diseiptined if the
licensce or any partner. officer. or dircetor thereol: ~(¢) Violates any of the
regulations promulgated by the director pursuant to this chapter.” (Bus. & Prof.
Code. § 9889.3.subd. (c).) Cause cxists to discipline Lamp Adjuster License Number
[.A 127919 and Brake Adjuster License Number BA 127919 based on the lollowing
violations ol California Code of Regulations. title 16:°

a. Section 3305, subdivision (a)(4): “All adjusting, inspecling,
*servicing, and repairing of brake systems and lamp systems for the purpose of issuing
anv cerli licate of compliance or adjustment shall be performed in official stalions, by
official adjusters. in accordance with the following, in descending arder of
precedence. as applicable: ... (4) The hureau's Handbook for Brake Adjusters and
Stations. February: 2003, \\thh i$ hereby incorporated by reference. ... (Cal. Code
Regs.. tit. 16. § 3305, subd. (a)(4).) Respondent Clark failed to issue the brake
adjustment certificates discussed in Factual Finding 17h in accordance with the
Burcau's Handbook for Brake Adjustersand Stations. (Factual Finding 17j.) |
Therefore, the issuance of cach of those certificales constitutes separale cause to

discipline Lamp Adjuster-L.icense Number 1A 127919 pursuant Lo Business and
Professions Code section 9889.3. subdivisian (c).

h.  Section 3305, subdivision (2)(5): “All adjusting. inspecting,
servicing. and repairing of brake systems and lamp systems for the purpose of issuing
any certificale of compliance or adjustment shall be performed in official stations. by
- official adjusters. in accordance with the following. in descending order of

precedence. as applicable: ... (5) The burcau's Handbook for Lamp Adjusters and
Stations. February 2003, which is herchy incorporaled by reference.” (Cal. Code
Regs.. tit. 16, § 3305, subd. (a)(5).) Respandent Clark [ailed 10 issue the lamp
adjustment certificates discussed in Factual Finding 17¢ in accordance with the
Burcau's Handbook for Lamp Adjusters and Stations. (F actual Finding t 7e.)
Therefore, the issuance of cach of those certificates constitutes separate cause Lo
dmmlmc[ amp Adjuster License Number LA 127919 pursuant 1o Business and
Professions Code HCLUOH 9889.3. subdivision (¢,

c, Section 3308: “An official station shall stop perfarming the
functions for which it has been licensed when it no longer has the services of'a
licensed adjuster. or when its slation license has expired or has been surrendered.
suspended. or revoked. .7 (Cal. Code Regs.. lit. 16, § 3308.) Respondent Clark
issucd the lamp adjustment certificates discussed in Factual Finding 17¢ after the
lamp station licenses had expired and hefore it was renewed. (IFactual Finding 171,
Therefore, the {ssuance of cach of those certificates conslitutes separale causce Lo
discipline Lamp Adjuster License Number LA 127919 pursuant to Business and
Professions Code seclion 9884.7, subdivision (a)(6). Tle also issued the brake ,
adjustment cerlificates discussed in Factual Finding [7h after the brake staion license

“had expired and before it was renewed (Fuctual Finding 17k), and the issuance of
-each of those cerlificates constitutes separale cause o discipline Brake Adjuster
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License Number BA 127919 pursuant to Business and Professions Code section
9889.3, subdivision (¢).

d. Section 3308. subdivision ( c) Vhen an official station
license has expired or has been surrendered, suspended, or revoked, the station shall
return o the bureau all unused certificates purchased by the station 1o carry out the
function for which it is no longer licensed.” (Cal. Code Regs., 1it. 16, § 3308. subd.
(c).) Respondent Clark failed to return all ot his'unused lamp adjustment certificates
to the Bureau afler his lamp station license had expired. (Factual Finding 17g.)
Therefore, the issuance of each certificate discussed in Factual Finding 17¢
constitules separate cause to discipline Lamp Adjuster License Number LA 127919
pursuant to Business and Professions Code section 9884.7. subdivision (a)(6). He
also failed to return all of his unused brake adjustment certificates Lo the Bureau afier
his brake station license had ¢xpired, (Factual Finding 171.) Therefore, the issuance
of each certificate discussed in Factual Finding | 7h constitutes separate cause to
discipline Brake Adjuster License Number BA 127919 pursuant to Business and
Professions Code section 9889.3, subdivision (c).

11 Cause to Discipline Registration and chemes Based on the Impecnon of the
Sutter Creek Facility :

C A Failure to Comply with the Business and Professions Code

8. An automotive repair dealer regisiration may be disciplined when the
dealer or a lechnician. employee, partner, officer. or member of the dealer has failed
in & material manner to comply with any provision of the Automotive Repair Act or
any regulation adopled pursuant 1o il. (Bus. & Prof. Code, § 9884.7, subd. (a)(6).)

- Automotive Repair Dealer Registration No, ARD 253948 is subject Lo discipline
based on respondent Clark’s failure to comply with Business and Professions Code

section 9889.16, which réquires an adjustment certificate 1o state “the date of

issuance, the make and reglslratlon number of the vehicle, the name of the owner of

the vehicle, and the official license of the ammn ' The following failures constitute
cause for dxsczplme

4. Respondent Clark's lamp and brake adjuster, respondent Cstes,
failed 10 properly prepare or issue three lamp adjustment certificates in that he failed
to indicate the type of aimer used during cach inspection, as specified in the Bureau’s
Handbook for Lamp Adjusters and Stations and required by California Code of
Regulations, litle 16, section 3305, subdivision (a)(5). (Factual Finding 18a.).
“Therefore, cause exists 1o discipline Automotive Repair Dealer Registration No. ARD
253948 pursuant 10 Business and Professions Code section 9884.7, subdivision (a)(6).



b. . Respondent Clark s lamp and brake adjuster. respondent Fstes.
failed to propeely prepare or issue 13 lamp adjustment certificates in that he failed o
indicate the register owner of cach vehicle inspected. (Factual Finding 18h.) )
Therefore. cause exists to discipline Automotive Repair Dealer Registration No. ARD
233948 pursuant to Business and Professions Code section 9884.7. subdivision (a)(6).

¢. . Respondent Clark's lamp and brake adjuster. respondent Estes.
failed Lo properly prepare or issue seven brake adjustment certificales in that he failed
(o indicate the registered owner of cach vehicle inspected. (Facwal Finding 18¢.)
Therefore, cause exists Lo discipline Automaotive Repair Dealer Registration No, ARD
233948 pursuan( to Business and Professions Code section 9884.7. subdivision (a)(6).

. Respondent Clark’s lamp and brake adjuster. respondent istes.
lailed to praperly prepare or issue four brake adjustment certificales in that ke Tailed
to indicate the results of the 20 miles per hour stop test for cach vehicle and lailed to
enter each vehicle type and the gross vehicle weight. il applicable. as specified in the
Bureay's /landhook for Brake Adjusicrs and Stations and required by Califomia Code
of Regulations. title 16, section 3303, subdivision (a)(4). (Faciwuual Finding 18d.)
Therelore. cause exists to discipline Automative Repair Dealer Registration Na. ARD
", 2533948 pursuant to Business and Professions Code section 9884.7. subdivision (a)(6).
) °9. A l'\mp adjuster andforlhml\c adjuster license may be dmuphnc il the
licensee or any partner, officer, or director thereof® “(a) Violales any section of the
Business and Professions Code which relates to his or her licensed activities™ or “¢h)
Violates or atlempts to violate the provisions of this chapler relating 10 the particular
activity for which he or she is licensed. ..." (Bus. & Prof. Code, § 9889.3. subds.”
(a); and (h).) Lamp Adjuster License Number LA 144076 and Brake Adjuster
l.icense Number BA 144076 because respondent Ilstes failed (o comply with
_ Business and Professions Gode scetion 9889.16, which requires an adjustment
cerlificate Lo state “the date of issuance. the make and registration number of the
vehicle, the name of the owner of the vehicle. and the official license of the station.™
The following failures constitule cause for discipline:

. Respondent istes failed to properly prepare of issue three lamp
adjustment certificates in that he failed (o indicale the type of aimer used during each
inspection. as specificd in the Burcau's Handbook for Lamp Adjusters and Stations
and required by California Code of Regulations. title 16, section 3305, subdivision
(a)(3). (Factual Hndmg i8a.) Ihucfme cause exists to discipline Lamp Adjuster

- License Number LA 144076 pursuant to Business and Professions Code seetion
9889.3, subdivisions (a) and (h). individually and collectively.

. b Respondent tistes failed to properly prepare or issue 15 lamp
adjustment certificates in that he failed to indicate the registered owner of cach
vehicle inspected. (Factual Tinding 18b.) Therclore. cause exists o discipline Lamp



Adjuster License Number LA 144076 pursuant to Business and Professions Code
section 9889.3. subdivisions () and (h). individually and collectively.

¢. ‘Respondent Estes failed o properly prepare or issue seven brake
adjustment certificates in that he failed 1o indicate the registered owner of each
vehicle inspected. (Factual Finding 18c.) Therefore, Brake Adjuster License Number
BA 144076 pursuant 1o Business and Professions Code section 9889.3, subdn 1sions .
(2) and (h), indiv 1duall) and collectively.

d. Respondent Estes failed (o properly prepare or issue four brake
adjustment certificates in that he failed Lo indicate the results of the 20 miles per hour
stop test for each vehicle and failed to enter each vehicle type and the gross vehicle
weight, if applicable, as specified in the Bureau's Handbook for Brake Adjusters and
Stations and required by California Code of Regulations, title {6, section 3305, |
subdivision (a)(4). (Factual Finding 18d.) Therefore, cause exists to discipline Brake
AdjuStcr License Number BA 144076 pursuant to Business and Professions Code
section 9889.3, subdivisions (a) and (h), individually and collectively.

B. = Failure to Comply with California Code.ofR:egulaz‘fom

10. A lamp station and/or brake slation license may be disciplined if the
licensee or any partner, officer, or.director thereof: “(c) Violates any of the
regulations promulgated by the director pursuant to this chapter.” (Bus. & Prof,
Code, § 9889.3, subd. (c).) Cause exists to discipline Lump Station License Number”
LS 253948 and Brake Station License Number BS 253948 based on the following’
violations of California Code of Regulations, title 16:

. a.  Section 3316, subdivision (d): No unused 1amp adjustment
certificate may be sold or transferred, (Cal Code of Regs., il 16, § 3316, subd. (d).)
Respondent Clark sold or transferred unused lamp dd_]LlST.mBﬂT cemﬁcatea from his
Sutler Creek facility to his Valley Springs facility. (Factual Finding 18c.) Therefore,
cause cxists to- dlscxplme Lamp Station License Number LS 253948 pursuant to
Business and Professmons Code section 9889.3, subdwmon ().

b. " Section 3321. subdivision (¢): No unused brake adjustment
certificate may be sold or transferred. {(Cal Code of Regs., tit. 16, § 3321, subd. (¢).)
‘Respondent Clark sold or transferred unused brake adjustment certificates from his
Sutter Creek facility to his Valley Springs facility. (Factual Finding 18f.) Therefore.
cause exists to discipline Broke Station License Number BS 253948 pursuant Lo
Business and Professions Code section 9889.3, subdivision (¢). .

11, A lamp adjuster andfor brake adjustér license may be disciplined if the
licensee or any partner, officer, or director thereof: “(c) Violates any of the
regulations promulgated by the director pursuant 10 this chapter.” (Bus. & Prof.

Code, § 9889.3, subd. {¢).) Cuuse exists to discipline Lamp Adjuster License Number
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[LA 144076 and Brake '\d]uxlu License Number BA 144076 based on the (ollowing
violations of California Code of chulauons title 16:

a. = Secction 3305, subdivision (a)(4): “All adjusting. inspecting,
servicing. and repairing of brake systems and tamp systems for the purpasce of issuing
any certificaie of compliance or adjustment shall be performed in ofticial stations. by
olficial adjusters. in accardance with the following.in descending order of
precedence. ds applicable: ... (4). The bureau's Handbook for Brake Adjusters and
Stations, Februarm: 2003, which is hereby incorporated by reference. ... (Cal. Code
Regs.. tit. 16. § 3305, subd. (a)(4).) Respondent Estes lailed Lo issuc brake '
adjustment certificates in accordance with the Burcau's Handbook for Brake
Adjusters and Stations. (Factual Finding 18i.) Therefore. the issuance of cach
certificate discussed in Factual Findings 8¢ and 18d constitutes sepurale cause to”
discipline Brake Adjuster License Number BA 144076 pursuant to Business and
Professions Code section 9889.3, subdivision (¢).

h. . Section 3305, qubdwwmn (a)(8): “All adjusting. inspecting.
servicing. and repairing ol brake systems and lamp systems for the purpose of issuing
any certificate of compliance or adjustment shall be performed in official stations. by
official adjusters. in accordanee with the following, in descending order of
precedence. as applicable: ... (5) The bureau's Handbook for Lamp Adjusters end
Siciions, F cbruczrv 2003 . which is hereby incorporated by reference.” (Cal. Code
Regs.. tit. 16, § 3305, - subd. (a}(3).}- Respondent [istes failed o issue lamp adjustment
certificates in accordancc with the Bureau's Handbook for Lamp Adjusters and _
Stations. (Factual Finding 18h.) Therefore, the issuance of cach certificate discussed
in Factual Findings 182 and | 8h constitutes separate cause ta discipline Lamp

Adjuster License Number LA 144076 pursuant (o Business and Professions Code
section 9889.3. subdivision (c).

1. Causc to Discipline Registralion and Licenses Based on ithe Undercover
Operation at the Valley Springs Faciliny:

Al Intrue or Misleading Statements
12, Anautomotive repair dealer registration may be disciplined when the

dealer or a technician, employee. partner, officer, or member of the dealer has made
or authorized in any manner or by any means any written or oral stalement which s
untrue or mislcading when the person knew, or through the cxercise of rcasonable
care should have known. thqt the stalement was untrue or misleading. (Bus. & Prof.
Code. § 9884,7. subd. (a){(1).) Respondent Clark made untruc or mlslcadma
slalements as discussed in F &(.tual Finding 19a. Therefore, cause exists (o discipline
Automotive Repair Dealer Registration No. ARD 254307 pursuant (o Business and
Professions Code scetion 9884.7, subdivision (a)(1)



B. Fraud

13.  An automolive repair dealer registration may be disciplined when the
dealer or a technician, employee, partner, officer, or member of the dealer hus
engaged in conduct that constitutes frand. (Bus. & Prof. Code, § 9884.7, subd.
(2)(4).) Respondent Clark engaged in acts of fraud as discussed in Factual Finding

19b. Therefore, cause exists Lo discipli me Automolive Repair Dealer Registration No.

ARD 254307 pursuant Lo Business and Professions Code section 9884, 7, subdivision
(a)(1)-

C. Violations of the Business and Professions Code

14.  An aulomotive repair dealer registration may be disciplined when the
dealer or a lechnician, cmployee, partner, officer, or member of the dealer has failed
to provide a customer with a copy of any document which required the customer’s
signature. (Bus. & Prof. Code, § 9884.7, subd. (a)(3).) Respondent Clark, or one of
his employees, failed 10 provide the Bureau operative with a copy of the writlen
estimate after the operative signed the document. (Factual Finding 19¢.) Therefore.
cause exists to discipline Automotive Repair Dealer Registration No. ARD 254307
pursuarit to Business and Professions Code section 9884.7, subdivision (a)(3).

15. . Anautomotive repair dealer registration may be disciplined when the
dealer or a technician, employee, partner, oflicer, or member of the dealer has failed
to comply with the Automotive Repair Act. (Bus. & Prof. Code, § 9884.7, subd.
(a)(6).) The Automotive Repair Act requires dealers to provide customers with
written estimates of work 16 be done belore commeéncing such work. (Bus. & Prof,
Code, §-9884.9, subd. (a). Respondent Clark, or one of his employees, failed to
. provide the Bureau operative with a copy of the written estimate after the operative

signed the document.. (Factual Finding 19¢.) Therefore, cause exists o discipline

Automotive Repair Dealer Registration No. ARD 254307 pursuant to Busmess and
Professions Code section 9884.7, subdn ision (d)(ﬁ)

D. Violations of the Moz‘or Vehicle Inspection Program

16. A smog check station license may be disciplined if the licensee, or any
officer, partner, or director of the licensee, violates the Motor Vehicle Inspection
Program. (Health & Saf. Code, § 44072.2, subd. (2).) Cause exists to discipline
Smog Check Station License Number RC 254307 based on the [ollowing violationy
of the Motor Vehicle Inspection Program:,

a. Section 44012: Health and Safety Code section 44012 requires
all smog inspections to be performed in accordance with the procedures established
by the depariment, Respondent Clark [ailed to ensure that the inspection of the
Chrysler was performed in accordance with those procedures. (Factual Finding 19d.)



Therelore. cause exists to discipline Smog Cheek Station License Number RC 234307
pursuant to Health and Safety Code section 44072.2. subdivision (a).

b. Scction 44015: Ilealth and Safety Code scetion 44012 (orbids
the issuance ol a certificate of compliance to vehicles with certain conditions.
Respondent Clark issued an clectronic eertificate of compliance for the Chrysler
without conducting a praper smog inspection to determine if the vehicle met any of
those conditions. (Factual Finding 19¢.) Therefore. cause exists Lo discipline Smog’
C'heck Station [icense Number RC 2 4 307 pursuant to Health and Safety Code
section 44072.2, subdivision (a),

17. . Asmog technician's license may be d disciplined il the licensee, or any
officer. partner. or dircctor of the heensee. violates the Motor Vehicle [nspection
Program. (i1 lealth & Sal. Code. § 44072.2, subd. (a).) Cause exists to discipline
Advanced Fmission Specialist Technician License Number EA 127919 issued to
respondent Clark based on Lhe following violatians of the Motor Vehicle Inspection
Program:

a. Section 44012: ealth and Safety Code section 44012 n,qun'cs
all &mon inspections Lo be performed in accordance with the procedures established
by the departient. Rupnndunt Clark failed to ensure that the inspection of the
Chrysler was performed in accordanee with those procedures. (Factual Finding 19d.)
There(ore. causc exists Lo discipline Advanced Emission Specialist Technician

License Number EA 127919 pursuant to Health and Safety Code scetion 44072.2.
subdivision (a).

b. Section 44059: Health and Safety (ode scction 44059 forbids
the makma of any falsc statemenis in oaths or affidavits. Respondent Clark willfully
made a false statement on the VIR for the Chrysler when he certified that the v ehicle

passed smog inspeetion. (Factual Finding 19f) Therefore, cause exists Lo discipline
'\dvmccdl mission Specialist Technician License Numhcu FA-127919 pnmmm Lo
flealth and Safety Code scetion 44072.2, subdivision (a).

5. Fiolations of the California Code of Regulations

18. A smog check station license may be disciplined if the licensec, or any
oflicer. partner. or director of the licensee. violates any regulation adopted pursuant Lo
_the Mator Vehicle Inspection Program. (Health & Safl Code. § 44072.2. subd. (¢).)
Cause cxisls (o discipline Smog Check Station License Number RC 254307 based on
the follaving viotations of 1L0ulutmns adopled pursuant o the Motor Vehicle
ngpection Program:
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a. Section 3'440_.24. subdivision (¢): California Code of
Regulations, title 16. section 3340.24, subdivisicn (¢). precludes the issuance of &
fraudulent certificate of compliance. Respondent Clark issued a fraudulent certificate
for the Chrysler. (Factual Finding 19b.) Therefore, cause exists to discipline Smog

Check Station Lloense Number RC 254307 pursuant Lo Health and Safely Code
section 44072.2. subdivision (c).

b. Section 3340.35, subdivision {¢); California Code of
- Regulations. title 16, section 3340.35, subdivision (c), precludes the issuance of a
certificate of compliance for 4 vehicle that has not undergone a proper smog
inspection. Respondent Clark issued a certificate for the Chrysler without having
performed a proper smog inspection. (Factual Finding 19b.) Therefore, cause exists

to discipline Smog Check Station License Number RC 254307 pursuant to Heajth and
Safety Code sec,tnon 44072.2, subdivision (c).

C. Section 3340.42: California Code of R.egulatxons title 16,
section 3340.42 specifies the testing methods and procedures for smog inspections.
Reéspondent Clark did not follow those methods and procedures when he inspected the
Chrysler. (Factual Finding 19d.) Therefore, cause exists to discipline Smog Check
. Station License Number RC 254307 pursuant to Bealth and Safety Code section
~ 44072.2, subdivision (¢). ‘

19, A smogtechnician’s license may be disciplined if the licensee, or any
officer, partner, or director of the licensee, violates any regulation adopted pursuant to
- the Motor Vehicle Inspection Program. (Health & Saf. Code, § 44072.2, subd. (¢).)

Cause exists to discipline Advanced Emission Specialist Technician License Number
EA 127919 issued to respondent Clark based on the following violations of
regulations adopted pursuant 1o the Motor-Vehicle Inspection Program:

a. Section 3340.24, subdivision (¢): California Code of
Regulations. title 16, section 3340.24, subdivision (¢}, precludes the issuance of a
fraudulent certificate of compliance. Respondent Clark issued a fraudulent certificate
for the Chrysler. (Factual Finding 19b.) Therefore. cause exists to discipline
Advanced Emission Specialist Technician License Number EA 127919 pursuant to
Health and Safety Code section 44072.2. subdivision (¢).

' b. Section 3340.30, subdivision (a): California Code of
Regulations, Litle 16. section 3340.30. subdivision (¢), requires a smog technician to
perform smog mspemons in accordance with the law. Respondent Clark failed to
perform 4 proper smog inspection of the Chrysler. (Factual Finding 19d.) Therefore,
cause cxists to discipline Advanced Emission Specialist Technician License Number
EA 127919 pursuant to Health and Safety Code section 44072.2, subdivision (c).
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C. Section 3340.41, subdivision (¢): California Code of
Regulations. ttle 16. scetion 3340.41, subdivision (¢), precludes the entry of false
information into the IS, Respondent Clark entered false information into the 18
when he inpul data indicating that the Chrysler had passed the visual portion of the'
inspection. (Factual Findings 19g.) Therefore. cause exists Lo discipline Advanced
Emission Specialist { Technician License Number A 127919 pmsmm to Health and’
Salety Code section 44072.2. subdivision (c).

d. Section 3340.42: California Code of Regulations, title 16
section 3340.42 specifics the testing methods and pracedures for smog ingpections.
Respondent Clark did not follow those methods and procedures when he inspected the
Chrysler. (Factual Finding 19d.) Therefore. cause exists to discipline Advanced
limission Specialist Technician License Number EA 127919 pursuant to Health and
Safety Code section 44072.2, subdivision (c).

48 Dishonesty, Fraud. or Deceit

20.  A'smog cheek station license may be disciplined if the licensce. or any
officer. partner. or dircctor of the licensce. commits an act involving dishonesty,
fraud. or deceit. (1lealth & Sal. Code. § 44072.2. subd. (d).) Respondent Clark
issucd a fraudulent certificate of Lomplmncc for the Chryster. (Factual Finding 19h.)
Therefore. cause exists Lo dlscmhm Smog Check Station L icense Number, RC 254307
pursuant Lo Hlealth and Safety Code scetion 44072.2, subdivision (d).

21, A smog teéchnician license may be disciplined if the licensee. or any
officer. partner. or dircetor of the licensee. commits an act involving dishonesty,
fraud, or deceit. (Health & Safl. Code, § 44072.2. subd. (d).) Respondent Clark
ssued a fraudulent certificate of compliance for the Chrysler. (Factual Tinding 194.)
Therefore, cause exists Lo discipline Advanced Fmission Specialist Technician
License Number EA 127919,

V. Cause to Discipline Registration and Licenses Based on the Undlercover
- Operation-al the Sutter Creek Facility

AL Untrue or Misicading Statements
22, Anautomotive repair dealer registration may be disciplined when the
dealer or a technician, employcee. partner, officer, or member of the dealer has made
or authorized in any manner or by any means any writlen or aral statement which is
untrue or misleading when the person knew, or through the exercise of reasonable
carce should have known, thal the statement was untrue or misleading. (Bus. & Prof.
Code, § 9884.7, subd. (a)(1).) Respondent Iisles made untrue or misleading
statements as discussed in Factual Finding 20a. Therelore, cause exists to discipline
Automotive Repair Dealer Registration No. .-’\R.D 253948 pursuant ta Business and
Prafessions Code section 9884.7. subdivision (a)( 1).
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B. Fraud
23, An automotlvc repair dealer registration ma\' be disciplined when the
dealer or u technician, employee, partners, officer, or member of the dealer has -
engaged in conduct that constitutes fraud. (Bus. & Prof. Code, §9884.7, subd.
(a)(4).) Respondent Estes engaged in acts of fraud as discussed in Factual Finding
20b. Therefore, cause exists to discipline Automotive Repair Dealer Registration No.

ARD 253948 pursuant to Business and Professions Code section 9884.7, subdivision
(a)(1).

. C. Violations of the Motor Vehicle Inspection Program.

24, A smog check station license may be disciplined if the licensee, Qr any
officer, partner, or director of the licensee, violates the Motor Vehicle Inspection
Program. (ldealth & Saf. Code, § 44072.2, subd. (a).) Cause exists to discipline

Smog Check Station License Number RC 253948 based on the following violations -
of the Motor Vehicle Inspection Procram

a.  Section 44012; Healih and Safety C,ode section 44012 requires
all smog inspections to be performed in accordance with the procedures ¢stablished
by the department. Respondent Cstes failed to ensure that the inspection of the
Chevrolet was performed in accordance with those procedures. (Factual Finding
20c.). Therefore, cause exists to discipline Smog Check Station License Number RC

- 253948 pursuantto Health and Safety Code section 44072.2, subdivision (a).

b. Section 44015: Health and Safety Code section 44012 forbids
the issuance of a certificate of compliance o vehicle with certain conditions.
Respondent Estes issued an electronic certificate of compliance for the Chevrolet .
without conducting a proper smog inspection to determine if the vehicle met any of
those conditions. (Factual Finding 20d.) Therefore, cause exists to discipline Smog
Check Station License Number RC 253948 pursuant to Health and Safety Code
section 44072.2, subdivision (a).

25. A smog technician’s license may be disciplined il the licensee, or any
officer, partner, or director of the licensee, violates the Motor Vehicle Inspection
Program. (Health & Saf. Code. § 44072.2. subd. (a).). Cause exists to discipline
Advanced Emission Specialist Technician License Number EA 144076 issued to

respondent Estes based on the following violalions of the Motor Vehicle Inspection
Program:

oA Section 44012: Health and Safety Code section 44012 requires
all smog iispections to be performed in accordance with the procedures established
by the department. Respondent Estes failed to ensure that the inspection of the
Chevrolet was performed in accordance with those procedures. (Factual Finding
20¢.) Therefore, cause exists to discipline Advanced Emission Specialist Technician
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License Number EA 144076 pursuant 1o lealth and Salety Code section 44072.2,
subdivision (a).

h. - Section 44059: Health and Salety Code section 440359 (orbids
the making ol any false stalements in oaths or affidavits. Respondent Estes willfully
made a (alse statentent on the VIR for the Chevrolet when he certified that the vehicle
passed smog lmpcwon (Factual Finding 20c.) Therefore, cause exists to discipline

Advanced Emission Specialist Fcthmuan License Number IZA 144076 pur slent o
IHealth and Salety Code seetion 440722, subdivision (a).

. Fiolations of the California Code of Regulations
26. A smog check slation license may he disciplined il the licensee. or any

olficer. partner, or director of the licensee. violales any regulation adopted pux'quanl’m '
the Motor Vchicle Inspection Program. (Health & Saf. Code. § 44072.2, subd. (c).)
Cause exists to'diseipline Smog Check Station License Number RC 253948 based on
the following violations of regulations adopied pursuant Lo the Motor Vehicle
Inspection Program:

. Section 3340.24, subdivision (¢): California Code ol
Regulations. title 16, section 3340.24. subdivision (¢). preefudes the issuance of a
fraudulent certificate of compliance. 'Rcspondcnt Estes issucd a fraudulent certificate
for the Chevrolel. (Factual Finding 20h.) Thercfore. cause exists to discipline Smog
Check Station T.icense Number RC 7\?048 pursuant o Health c\ﬂd Safety Code
section 44072.2, subdivision (c).

b. Section 3340.35, subdivision (e): California Code of
Regulations. title 16. section 3340.35, subdivision (¢), precludes the issuarice of a
certificate of compliance for a vehicle that has not undergone a proper smog
inspection, Respondént Estes issued a certificate {orthe Chevrolet without having
performed @ proper smog inspection. (Factual Finding 20} Therefore, cause exists
o discipline Smog Check Station [.icense Number RC 253948 pursuant Lo Health and
Safety Code section 44072.2, suhdivision (c).

c. Section 3340.42: Cfali»['omia Code of Regulations. title 16,
section 3340.42 specifies the testing methods and procedures for $mog inspections,
Respondent Esles did not follow those methods and procedures when he inspected the
Chevrolet, (Factual Finding 20c.) Thercfore. cause exists (o dixcipiinc Smog Check
Station LLicense Number RC 253948 pursuant to Health and Salety C ode section
44072.2. subdivision (¢).

27. A smog technician’s license may be disciplined if the licensce. or any
afficer. partner, or director of the licensee. violales any regulation adoptcd pursmnt Lo
the Motor Vehicle Inspection Program, (Health & Sal. Code. § 44072.2. subd. (c).)
Cause exists to discipline Advanced Emission Specialist T,Lchmuan Liicense \Jumbm
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EA 144076 issued to respondent Esles based on the following violations of
regulations adopted pursuant to the Molor Vehicle [nspection Program:

a. Section 3340.24, subdivision (¢): California Code of
Regulations, title 16, section 3340.24, subdivision (¢), precludes the issuance of a
fraudulent c,emlmate of compliance. Respondent Estes issued a fraudulent certificate
for the Chevrolet. (Factual Finding 20b.) Therefore, cause exists to discipline
Advanced Emission Specialist Iechmuan License Nuinber EA 144076 pursuant 1o
Health and Safety Code section 44072.2, subdivision (¢).

b.  Section 3340.30, subdivision (a): California Caode of
Regulations, title 16, section 3340.30, subdivision (c), requires a smog technician to
perform smog inspections in accordance with the law. Respondent Estes failed o
“perform a proper smog inspection of the Chevrolet. (Factual Finding 20c.)
Therefore, cause exisls to discipline Advanced Emission Specialist Technician

License Number EA 144076 pursuant to Health and Safetv Code section 44072.2,
subdivision (c).

¢ Section 3340,41, subdivision (¢} California Code of
Regulations, litle 16, section 3340.41, subdivision (c), precludes the entry of false
- information into the EIS. Respondent Estes entered false information into the EIS
when he input data indicating that the Chevrolet had passed the visual portion of the
inspection. (Factual Findings 20f.) Therefore, cause exists to discipline Advanced

Emission Specialist Technician License Number EA 144076 pursuant to Health and
Safety Code section 44072.2, subdivision (c).

d.  Section 3340.42: California Code of Regulations, titie 16,
seclion 3340.42 specifies the testing methods and procedures for smog inspections.
Respondent Estes did not follow those methods and procedures when he inspected Lhe
Chevrolet. (Factual Finding 20c:) Therefore, cause exists to discipline Advanced

Emission Specialist Technician License Number EA 144076 pursuam to Health and
Safety Code section 44072.2, subdivision (c).

E. Dishoresty, Fraud, or Deceit

28, A smog check station license may be dxbmphned il the licensee, or any
officer, partner, or director of the licensee, commits an act involving dishonesty, 7
fraud, or deceit. (Health & Safl Code, § 44072.2, subd. (d).) Rc5pondem Estes issued -
a fraudulent cerlificate of compliance for the Chevrolet. (Factual Finding 20D.)
Therefore, cause exists to discipline Smog Check Station License Number RC 253948
pursuant to Health and Safety Code section 44072.2, subdivision (d).

29. A smog technician license may be disciplined if the licensee, or any
officer, partner, or director of the licensee, commits an dct involving dishonesty.
fraud, or deceil. (Health & Sal. Code, § 44072.2, subd. (d).) Respondent Estes issued
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a lraudulent certificate of compliance for the Chevrolet. (Factual Finding 20b.)
Therefore. cause exists o discipline Advanced Emission Specialist Technician
[icenge Number A 144076,

V. Cost Recovery

30.  Pursuant to Business and Professions Code seetion 125.3. a licensee
found to have violated a licensing act may be ordered Lo pay the reasonable costs of
investigation and prosceution of a casc. In Zuckerman v. Board of Chirepractic
Loxaminers (2002) 29 Cal.4th 32, the California Supreme Courl set forth factors 1o be
congidered in determining the reasonableness of the costs sought pursuant to statutory
provisions like Business and Professions Code section 1253, These factors include;
|y whether the licensce has been successful at hearing in getting charges dismissed or
reduced: 2) the licensee’s subjective good Faith belief in the merits of his or her
pasition; 3) whether the licensee has raised a colorable challenge to the proposed.
discipliﬁcg 4) the financial ability of the licensce Lo pay;-and 5) whether the scope of -
the invesligation was apprapriate in light of the alleged misconduct.

As st forth in Factual Finding 21. the partics stipulated to investigation and
prasccution-costs in the amount of $5.000. Therefore. investigalion and prosecution
costs in the amount of $5.000 are reasonable and awarded against respondent Robert
Bruce Clark. individually and dba Zoam Smog & Automotive. and respondent Hstes,
jointty and severally. as set forth in the Order below,

ORDER

|, DBrake Station License Nos. BS 253948 {Sutter Creek) and BS 254307
(Valley Springs) issued Lo respondent Robert Bruce Clark dba Zoom Smog &
Automotive are REVOKED.

2. Lamp Station License Nos. LS 253948 (Sutter Creek) and LS 254307

(Valley Springs) issucd to respondent Clark dba Zoom Smog & Automolive arc
REVOKED.

(o)

3. Brake Adjuster License No. BA 127919 issued Lo respondent Clark is
REVORED. :

4, Lamp Adjuster License No. LA 127919 issued to respondent Clark is
REVOKED. '

5. Brake Adjuster [icense No. BA 144076 issucd ta respondent James
fstes is REVOKLED.



6. Lamp Adjuster License No, LA 144076 issued 10 respondent kistes 1s
REVOKED. .

7. Aulomotive Repair Dealer Registration Nos. ARD 253948 (Sutter
Creek) and ARD 254307 (Valley Springs) and Smog Check Station License Nos. RC
253948 (Sutter Creek) and RC 254307 (Valley Springs), each of which was issued o
respondent C lark dba Zoom Smog & Automotive; Advanced Emission Specmhst
Technician License No. EA 127919 issued to respondent Clark; and Advanced
Emission Specialist Technician License No. 144076 issued Lo respondent Estes are
cach REVOKED. However, cach revocation is STAYED and cach registration or
license is placed on PROBATION for a period of three years, subject to the following
terms and conditions:

a. Each registration or license is suspended for a period of 5 days
commencing on the effective dale o this Decision.

b. During the period ol probatlon respondent C 1dl‘l\ individually
and dba Zoom Smoo & Automotive, shall

)

i Comply with all statutes, regulations and fules governing
_automotive inspections, estimates and repairs.

ii. Post a'prominent sign, provided by the Bureau,
indicating the beginning and ending dates of the suspension and indicating the reason
for the suspension. The sign shall be conSpmuously displayed in a location open to

and frequented by customers and shall remam posted during the entire period of
actual suspension.

iii. . Respondent or respondent’s autharized representative
must report in person or in writing as prescribed by the Bureau of Automotive Repair,
on a schedule set by the Bureau, but no more {requently than each quarter, on the
methods used and success achieved in maintaining comphance with the terms and
conditions of probation.

iv.  Within 30 days of the effective date of this Decision,
report any financial interest which any partners, olficers, or owners of Zoom Smog &
Automotive may have in any other business required Lo be registercd pursuant 1o
Section 9884.6 of the Business and Prolessions Code.

Y. Prowdc Bureau representatives UanbU‘ICL@d aceess Lo

inspect all vehicles (including parts) undergoing repairs, up to and including the pmm
of completion. :



Vi, [ an accusation is filed against respondent individually
or dbha Zoom Smaog & Automotive during the term of probution. the Dircetor of
Consumer Alfairs shall have continuing jurisdiction over this matter untif the {inal
deeision on the accusation. and the period of probation shall be extended unlil such
decision.

vii.  Should the Director of Cansumer Affairs determine that.
respondent has failed to comply with the terms and conditions of probation. the
Department may. afler giving notice and opportunity to be heard wemporarily or
permanently invalidate the registration and/or suspend or revoke any of the licenses,

viil. ~ Atlend and suceessfully complete the Bureau's advanced
air/clean air car cowrse. Said course shall be completed and proof of completion
submitted to the Burcau within 180 days of the effective date of this Decision and
Order. 17T prool of completion of the course is not furnished to the Bureau within the
1 80-day period. Smog Check Station License Nos RC 253948 (Sutter Creek) and R
254307 (Valley Springs) and Advanced Emission Specialist Technician 1 .icense No,
LA 127919 shall each be immediately suspended until such proof is reccived,

| ix.  Notperform any form of smog inspection. or emission
svslem diagnosis or x'cpuir until respondent has purchased. instalied, and maintained
the diaghostic and repair cquipment prescribed by BAR necessary o properly
perform such work. and BAR has been given 10 days notice ol the availability of Lhc
-equipment for inspection by a BAR representative.

c. During the period of probation. respondent Estes shall

i. . Comply with all statutes, regulations and rules governing
automotive inspeclions, estimates and repairs.

it Post a prominent sign, pmvlded hv {he Burcau.
indicating the bwmmno and ending dates of the suspension and indicating the reason
for the suspension. The sign shall be conspicuously displayed in a location open o

and [requented by customers and shall remain posted during the entire period of
actual suspension.

iii. ~ Respondent or respondent’s authorized representative
musLreportin person or in wriling as prescribed by the Burcau of Automotive Repair.
on a schedule set by the Bureaw. bul no more frequently than each quarter; on the
methods used and success achieved in maintaining compliance with the terms and
conditions of probation. '

iv.  Within 30 days of the effective date ol this Decision.
report any financial interest which he may.have in any other business required to be
registered pursuant lo Scetion 9884.6 of the Business and Professions Cade.



V. Provide Bureau representatives unrestricted access Lo

inspect all vehicles (including parts) undc,rgomu repairs, up to and including the point
of completion.

. vi.  Ifan accusation is filed against respondent during the
term of probation, the Director of Congumer Af{Tairs shall have continuing jurisdiction

over this matter unti] the final decision on the accusation, and the penod of probation
shall be extended until such decision. -

vii.  Should the Director of Consumer Affairs determine that
respondent has {ailed to comply ‘with the terms and conditions of probation, the
Department may, afier giving notice and opportunity to be heard temporarily or
permanently invalidate the registration and/or suspend or revoke any of the licenses.

viil.  Attend and successfully complete the Bureau’s advanced
air/clean air car course. Said course shall be completed and proof of completion
submitted to the Bureau within 180 days of the effective date of this Decision and
Order. If proof of completion of the course is not furnished to the Bureau within the

180-day period, Advanced Emission Specialist Technician License No. EA ]44076
shall be immediately suspended until such proof is received.

d. Respondents Clark, individually and dba Zoom Smog &
Automotive, and Estes, jointly and severally, shall. reimburse the Bureau the sum of
$5,000 for costs incurred while investigating and prosecuting this matter. The costs
shall be paid over a 24-month period commencing on the effective date of this

" Decision and may be paid in accordance with a payment plan approved by the Bureau
or its de31gnee

4

DATED: December 27,2011
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