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Automotive Repair Dealer Registration No. 
ARD 250139 
Smog Check, Test Only, Station License No. 
TC 2501:W 

Respondent. 

21 Complainant alleges: 

ACCUSATION 

SlMj 

22 PARTIES 

23 l. Patrick Dorais (Complainant) brings this Accusation solely in his official capacity as 

24 the Chief of the Bureau of Automotive Repair, Department of Consumer Affairs. 

25 2. In 2007, the Bureau of Automotive Repair issued Automotive Repair Dealer 

26 Registration Number ARD 250139 to Ricky Tran - President/ Secretary/ Treasurer, R T Windstar 

27 Inc. dba Story Road Smog Test (Respondent). The Automotive Repair Dealer Registration was in 
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full force and effect at all times relevant to the charges brought herein and will expire on April 30, 

2 2014, unless renewed. 
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3. On or about June 7, 2007, the Bureau of Automotive Repair issued Smog Check, 

Test Only, Station License Number TC 250139 to Respondent. The Smog Check, Test Only, 

Station License was in full force and effect at all times relevant to the charges brought herein and 

will expire on April 30, 2014, unless renewed. 

JURISDICTION 

4. This Accusation is brought before the Director of Consumer Affairs (Director) for the 

Bureau of Automotive Repair (Bureau) under the authority of the following laws. 

5. Section 118, subdivision (b), of the Business and Professions Code provides that the 

suspension, expiration, surrender, or cancellation of a license shall not deprive the Director of 

jurisdiction to proceed with a disciplinary action during the period within which the license may 

be renewed, restored, reissued or reinstated. Section 9884.5 of the Business and Professions Code 

provides that a registration may not be renewed, restored, or reinstated after three years following 

expiration. 

6. Section 477 of the Business and Professions Code provides, in pertinent part, that 

17 "Board" includes "bureau," "commission,!! "committee," "depatiment," "division," "examining: 

18 committee," "program," and "agency." "License" includes certificate, registration or other lneans 

19 to engage in a business or profession regulated by the code. 

20 7. Section 44002 of the Health and Safety Code provides, in pertinent part, that the 

21 Director has all the powers and authority granted under the Automotive Repair Act for enforcing 

22 the Motor Vehicle Inspection Program. 

23 8. Section 44072.6 of the Health and Safety Code provides, in pertinent part, that the 

24 expiration or suspension of a license by operation oflaw, or by order or decision of the Director 

25 of Consumer Affairs, or a court of law, or the voluntary surrender of the license, shall not deprive 

26 the Director of jurisdiction to proceed with any investigation of or action or disciplinary 

27 proceedings against the licensee, or to render a decision suspending or revoking the license. 
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2 9. 

STATUTORY & REGULATORY PROVISIONS 

Section 9884.7 of the Code states: 

3 "(a) The director, wherc the automotive repair dealer cannot show there was a bona fide 

4 error, may deny, suspend, revoke, or place on probation the registration of an automotive repair 

5 dealer for any of the following acts or omissions related to the conduct of the business of the 

6 automotive repair dealer, which are done by the automotive repair dealer or any automotive 

7 technician, employee, partner, ot1icer, or member of the automotive repair dealer. 

8 (1) Making or authorizing in any manner or by any means whatever any statement written or 

9 oral which is untme or misleading, and which is known, or which by the exercise of reasonable 

10 care should be known, to be untme or misleading. 

II 

12 (4) Any other conduct that constitutes fraud. 

13 

14 (6) Failure in any material respect to comply with the provisions of this chapter or 

IS regulations adopted pursuant to it. 

16 

17 "(b) Except as provided for in subdivision (c), if an automotive repair dealer operates more 

18 than one place of business in this state, the director pursuant to subdivision (a) shall only suspend, 

19 revoke, or place on probation the registration of the specific place of business which has violated 

20 auy oftile provisions of this chapter. This violation, or action by the director, shall not affect in 

21 any manuer the right of the automotive repair dealer to operate his or her other places of business. 

22 "(c) Notwithstanding subdivision (b), the director may suspend, revoke, or place on 

23 probation the registration for all places of business operated in this state by an automotive repair 

24 dealer upon a finding that the automotive repair dealer has, or is, engaged iu a course of repeated 

25 and willfi.Il violations of this chapter, or rcgulations adopt cd pursuant to it." 
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1 O. Section 44072.2 of the Health and Safety Code states: 

"The director may suspend, revoke, or take other disciplinary action against a license as 

provided in this article if the licensee, or any partner, officer, or director thereof, does any of the 

following: 

"(a) Violates any section of this chapter [the Motor Vehicle Inspection Program (Health 

and Saf. Code, § 44000, et seq.)] and the regulations adopted pursuant to it, which related to the 

licensed activities. 

" 

"(c) Violates any of the regulations adopted by the director pursuant to this chapter. 

"(d) Commits any act involving dishonesty, fraud, or deceit whereby another is injured. 

" 

"(h) Violates or attempts to violate the provisions of this chapter relating to the particular 

activity for which he or she is licensed." 

I I. Section 44012 of the Health and Safety Code states: 

"The test at the smog check stations shall be performed in accordance with procedures 

prescribed by the depaJ1ment .... The department shall ensure, as appropriate to the test method, 

the following: 

" 

"(t) A visual or functional check is made of emission control devices specified by the 

department, including the catalytic convel1er in those instances in which the depar1ment 

detelmines it to be necessary to meet the findings of Section 44001. The visual or functional 

check shall be perfolmed in accordance with procedures prescribed by the department. 

" 

12. California Code of Regulations, title 16, section 3340.35, subdivision (b), states: 

25 "A licensed station shall not sell or otherwise transfer unused certificates to another licensed 

26 station, to a new owner of the business, or to any person other than a customer whose vehicle has 

27 been inspected in accordance with the procedures specified in section 3340.42 of this m1icle." 
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13. California Code of Regulations, title 16, section 3340.42, states, in pertinent part: 

2 "Smog check inspection methods are prescribed in the Smog Check Manual, reference by 

3 section 3340.45." 

4 14. California Code of Regulations, title 16, section 3340.45, requires that all smog check 

5 inspections be performed in accordance with the smog check inspection manual applicable to the 

6 time period. 

7 COSTS 

8 15. Section 125.3 of the Code provides, in pertinent part, that the Complainant may 

9 request the administrative law judge to direct a licentiate found to have committed a violation or 

10 violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation 

11 and enforcement of the case, with failure of the licentiate to comply subjecting the license to not 

12 being renewed or reinstated. If a case settles, recovery of investigation and enforcement costs 

13 may be included in a stipulated settlement. 

14 BACKGROUND 

15 16. On July 26, 2013, an undercover operator working for the Bureau took a Bureau-

16 documented 1995 Chevrolet to Respondent's shop for a smog inspection. The 1995 Chevrolet 

17 utilizes a Positive Crankcase Ventilation (PCV) emission control svstem. but it was missing the 

18 required rcv valve and vacuum pipe/hose at the time of the inspection. The 1995 Chevrolet was 

19 therefore not in a condition to pass a properly perfOlmed smog inspection. 

20 17. Respondent's technician, Tien Ly, performed the inspection and passed the vehicle. 

21 Tien Ly also specifically entered into the emissions inspection system that the vehicle's PCV 

22 system "passed." Tien Ly then signed under penalty of perjury (I) that the inspection had been 

23 perf0l111ed in accordance with all Bureau requirements and (2) that the false information on the 

24 passing vehicle inspection repOli was true and accurate. The Bureau's operator was charged $40 

25 for the inspection and for the issuance of a celiificate of compliance. 
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FIRST CAUSE FOR DISCIPLINE 

2 (False or Misleading Statements) 

3 18. Respondent's automotive repair dealer registration is subject to discipline under 

4 section 9884. 7( a)( I) of the Business and Professions Codc in that Respondent's technician made 

5 or authorized a statement which was untrue or misleading and which was known, or which by the 

6 exercise of reasonable care should have been known, to be untrue or misleading. The 

7 circumstances are described above in Background. 

8 SECOND CAUSE FOR DISCIPLINE 

9 (Conduct Constituting Fraud) 

10 19. Respondent's automotive repair dealer registration is subject to discipline under 

I I section 9884. 7( a)(4) of the Business and Professions Code in that Respondent's technician 

12 engaged in conduct that constitutes fraud. The circumstances are described above in Background. 

13 THIRD CAUSE FOR DISCIPLINE 

14 (Failure to Comply with Regulations) 

15 20. Respondent's automotive repair dealer registration is subject to discipline under 

16 section 9884.7(a)(6) of the Business and Professions Code in that, as described above in 

17 Background, Respondent failed in a mateJial respect to complv with regulations adopted pursuant 

18 to the Automotive Repair Act, specifically: 

19 21. Section 3340.35, subdivision (b) of title 16, California Codc of Regulations, in that 

20 Respondent improperly issued a ce11ificatc of compliance to a customer whose vehicle had not 

21 been inspected in accordance with the procedures specified in the Smog Check Manual. 

22 22. Section 3340.45 of title 16, California Code of Regulations, in that Respondent 

23 perfonned a smog inspection other than in accordance with the smog check inspection manual 

24 applicable to the time period. 

25 FOURTH CAUSE FOR DISCIPLINE 

26 (Violating Statutes or Regulations) 

27 23. Respondcnt's smog check station liccnse is subject to discipline under Health and 

28 Safety Code section 44072.2, subdivision (a), (c) and/or (h), in that, as described above in 
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Background, Respondent violated the following statutory andlor regulatory provisions related to 

2 the smog program: 

3 24. Section 44012 of the Health and Safety Code in that Respondent perfonned the tests 

4 on the 1995 Chevrolet other than in accordance with procedures described by the Department. 

5 25. Section 44012, subdivision (f) of the Health and Safety Code in that Respondent did 

6 not perform the visual check portion of the smog inspection in accordance with prescribed 

7 procedures. 

8 26. Section 3340.35, subdivision (b) of title 16, California Code of Regulations, in that 

9 Respondent improperly issued a certificate of compliance to a customer whose vehicle had not 

10 becn inspected in accordance with the procedures specified in the Smog Check Manual. 

II 27. Section 3340.45 of title 16, California Code of Regulations, in that Respondent 

12 perfonned a smog inspection other than in accordance with the smog check inspection manual 

13 applicable to the time period. 

14 FIFTH CAUSE FOR DISCIPLINE 

15 (Dishonesty) 

16 28. Respondent's smog check station license is subject to discipline under section 

17 440n.2(d) of the Health and Safety Code in that Respondent committed an act involving 

18 dishonesty, fraud, or deceit whereby another was injured, in that Respondent charged money for 

19 an inspection but did not properly perform one, and improperly issued a certificate of compliance, 

20 thereby depriving the people of California of the protections of the Health and Safety Code and 

21 Motor Vehicle Inspection Program. The circumstances are described more fully above in 

22 Background. 

23 DISCIPLINE CONSIDERATIONS 

24 29. To determine the degree of discipline, if any, to be imposed on Respondent, 

25 Complainant alleges that on or about July 27,20 II, in a prior action, the Bureau issued Citation 

26 Number #C20 12-0073 to Respondent for issuing a certificate of compliance to a Bureau-

27 documented undercover vehicle with a missing Fuel Evaporative Canister. Respondent was 
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ordered to pay $1000. The citation was paid on September 2,2011. That citation is now final 

and is incorporated by reference as if fully set forth. 

30. To detcnnine the degree of discipline, if any, to be imposed on Respondent, 

Complainant alleges that on or about December 8, 2011, in a prior action, the Bureau issued 

Citation Number #C2012-0627 to Respondent for issuing a certificate of compliance to a Bureau

documented undercover vehicle with a missing PCV valve. Respondent was ordered to pay 

$1500. The citation was paid on December 22,2011. That citation is now final and is 

incorporated by reference as if fully set forth. 

31. To detennine the degree of discipline, if any, to be imposed on Respondent, 

Complainant alleges that on or about January 15,2013, in a prior action, the Bureau of 

Automotive Repair issued Citation Number #C2013-0493 to Respondent for issuing a certificate 

of compliance to a Bureau-documented undercover vehicle with a missing Pulsed Secondary Air 

Injection/Air Suction system. Respondent was ordered to pay $3000. Respondent has appealed 

the citation, which shall be fully incorporated herein if and when it becomes final. 

PRAYER 

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 

and that following the hcarinf!, the Director of Consumer Affairs issue a decision: 

I. Revoking or suspending Automotive Repair Dealer Registration Number ARD 

250139, issued to Ricky Tran - President! Secretary/ Treasurer, R T Windstar Inc. dba Story Road 

Smog Test (Respondent); 

2. Revoking or suspending any other automotive repair dealer registration issued in the 

name of Ricky Tran - President! Secretary/ Treasurer, R T Windstar Inc.; 

3. Revoking or suspending Smog Check, Test Only, Station License Number TC 

24 250139, issued to Respondent; 

25 4. Revoking or suspending any other license issued under Chapter 5 of the Health and 

26 Safety Code in the name of Ricky Tran - President! Secretmy/ Treasurer, R T Windstar Inc.; 

27 
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5. Ordering Respondent to pay the Bureau of Automotive Repair the reasonable costs of 

2 the investigation and enforcement of this case, pursuant to Business and Professions Code section 

3 125.3; 
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6. Taking such other and further action as is deemed necessary and proper. 
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PA TRICK DORAIS 
Chief 
Bureau of Automotive Repair 
Department of Consumer Affairs 
State of California 
Complainant 
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BEFORE THE DIRECTOR 
DEPARTMENT OF CONSUMER AFFAIRS 

BUREAU OF AUTOMOTIVE REPAIR 
STATE OF CALIFORNIA 

In the Matter of the Statement of Issues Against: 

DUNG TRUNG DAO 

1h ~CL. 

~r 
Respondent. (f " " 

fh~) 
ORDER OF NONADOPTION OF 

Pursuant to Section 11517 of the Governm 
the Administrative Law Judge in the above-entitle( 
of Consumer Affairs will decide the case upon the r\:Jt;u,u. 

~ 

The Director is particularly interested in arguments directed to the issue of whether a 
probationary license could be issued or if a Smog Check Technician license should be 
granted, revoked, provided however that the revocation is immediately stayed and the 
license is placed on probation for a period of three years on specified terms and conditions. 

The Director believes this issue may be addressed without a review of the 
transcript of the hearing held on August 1, 2013. Unless the parties object in writing, it 
will be assumed the parties stipulate that the director may decide the case upon the 
record without including the transcript. The record will also include any written 
argument as the parties may wish to submit. In the event any party objects to not 
ordering the transcript, it should file a notice of objection to the stipulation by 
;---__ -;----:-;_;:::-__ with a copy to the other party. The notice of objection may 
be served on the Bureau of Automotive Repair at 10949 North Mather Blvd., Suite 552, 
Rancho Cordova, CA 95670. 

If no party objects to the stipulation regarding the transcript, the parties shall 
have until to submit written argument. 

In the event any party objects to the stipulation, the transcript will be ordered and 
the parties will be notified of a revised date for submission of such argument when the 
transcript of the above-mentioned hearing becomes available. 

IT IS SO ORDERED this _2_7_th ___ day of November ,2013. 
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DONALD CHANG / 
Assistant Chief Counsel 
Department of Consumer Affairs 
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