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BILL LOCKYER, Attorney General
of the State of California

JEFFREY M. PHILLIPS, State Bar No. 154990
Deputy Attorney General

California Department of Justice

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550

Telephone: (916) 324-6292

Facsimile: (916) 322-8288

Attorneys for Complainant:

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR

STATE OF CALIFORNIA
In the Matter of the Accusation Against: CaseNo. ' /06775
RICHARD T. MARTINEZ
DOING BUSINESS AS ACCUSATION
TIMS AUTO BODY
4200 24th Street
Sacramento, California 95822
Automotive Repair Dealer Registration
No. AE 227961
Respondent.
Dennis Kenneally (“Complainant”) alleges:
PARTIES
1. Complainant brings this Accusation solely in his official capacity as the

Assistant Chief of the Bureau of Automotive Repair, Department of Consumer Affairs.

2. On or about July 1, 2003, the Bureau of Automotive Repair issued
Automotive Repair Dealer Registration Number AE 227961 (“registration”) to Richard T.
Martinez (“Respondent”), doing business as Tims Auto Body. The registration was delinquent
from May 31, 2004, to November 10, 2004, and from May 31, 2005, to August 19, 2005. The
registration was delinquent from May 31, 2006, to July 20, 2006. The registration will expire on
May 31, 2007, unless renewed.
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STATUTORY PROVISIONS

3. Section 9884.7 of the Business and Professions Code (“Code”) states, in

pertinent part:

(a) The director, where the automotive repair dealer cannot show there was
a bona fide error, may refuse to validate, or may invalidate temporarily or
permanently, the registration of an automotive repair dealer for any of the
following acts or omissions related to the conduct of the business of the
automotive repair dealer, which are done by the automotive repair dealer or any
automotive technician, employee, partner, officer, or member of the automotive
repair dealer.

(1) Making or authorizing in any manner or by any means whatever any
statement written or oral which is untrue or misleading, and which is known, or
which by the exercise of reasonable care should be known, to be untrue or
misleading. i

(4) Any other conduct which constitutes fraud.
(5) Conduct constituting gross negligence.

(6) Failure in any material respect to comply with the provisions of this
chapter [the Automotive Repair Act (Bus. & Prof. Code, § 9880, et seq.)] or
regulations adopted pursuant to it.

(7) Any willful departure from or disregard of accepted trade standards for
good and workmanlike repair in any material respect, which is prejudicial to
another without consent of the owner or his or her duly authorized representative.

(b) Except as provided for in subdivision (c), if an automotive repair
dealer operates more than one place of business in this state, the director pursuant
to subdivision (a) shall only refuse to validate, or shall only invalidate temporarily
or permanently the registration of the specific place of business which has
violated any of the provisions of this chapter. This violation, or action by the
director, shall not affect in any manner the right of the automotive repair dealer to
operate his or her other places of business.

(c) Notwithstanding subdivision (b), the director may refuse to validate, or
may invalidate temporarily or permanently, the registration for all places of
business operated in this state by an automotive repair dealer upon a finding that
the automotive repair dealer has, or is, engaged in a course of repeated and willful
violations of this chapter, or regulations adopted pursuant to it.

4. Code section 9884.13 provides, in pertinent part, that the expiration of a

valid registration shall not deprive the director or chief of jurisdiction to proceed with a

disciplinary proceeding against an automotive repair dealer or to render a decision invalidating a

registration temporarily or permanently.
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5. Code section 477 provides, in pertinent part, that “Board” includes
“bureau,” “commission,” “committee,” “department,” “division,” “examining committee,”
“program,” and “agency.” “License” includes certificate, registration or other means to engage
in a business or profession regulated by the Code.
REGULATORY PROVISION
6. California Code of Regulations, title 16, section 3356, subdivision (a)
states, in pertinent part:
The invoice shall show the dealer's registration number and the
corresponding business name and address. If the dealer's telephone number is
shown, it shall comply with the requirements of Subsection 3371(b) of this
chapter. In addition, the invoice shall describe all service work done, including all
warranty work, and shall separately identify each part in such a manner that the
customer can understand what was purchased, also stating whether the part was
new, used, reconditioned, rebuilt, or an OEM crash part, or a non-OEM
aftermarket crash part. The dealer shall give the customer a legible copy of the
invoice and shall retain a legible copy as part of the dealer's records.
7. Code section 125.3 provides, in pertinent part, that a Board may request
the administrative law judge to direct a licentiate found to have committed a violation or
violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation

and enforcement of the case.

CONSUMER COMPLAINT (WHITESIDES) - 2004 ACURA TSX

8. On or about October 1, 2004, the Bureau received a Consumer Complaint
from Gary Whitesides (“consumef”) regarding repairs to his 2004 Acura TSX, performed by
Respondent between approximately August 1, 2004, through September 2004. The consumer
paid Respondent $2,550 for the collision repairs. Shortly after the consumer retrieved the vehicle
from Respondent, he returned to Respondent’s facility complaining that the steering did not feel
right. Respondent told the consumer that the rack and pinion steering assembly needed to be
replaced. The consumer provided Respondent with a rack and pinion steering assembly for
installation on the consumer’s vehicle. A few weeks later, the consumer returned to pick up the
vehicle and discovered that Respondent had not installed the rack and pinion assembly. The
consumer retrieved the vehicle and took it to Capitol City European and they installed the rack

and pinion assembly. Capitol City European then sent the vehicle to Bertoluccis for alignment;
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however, Bertoluccis could not align the vehicle because the right front steering knuckle was
bent. That steering knuckle was paﬁ of the original estimate of repairs that were to have been
performed by Respondent and that had been paid for by the consumer.

9. On or about January 6, 2005, the Bureau went to Respondent’s facility to
discuss the consumer’s complaint. The Bureau requested the part receipt for the right front
steering knuckle, but Respondent was unable to produce it.

FIRST CAUSE FOR DISCIPLINE
(Untrue or Misleading Statements)

10.  Respondent’s registration is subject to discipline under Code section
9884.7, subdivision (a)(1), in that between August 1, 2004, through September 2004, Respondent
made statements which he knew or which by exercise of reasonable care he should have known
were untrue or misleading by falsely representing to the consumer that he had replaced the right
front steering knuckle. In fact, that part had not been replaced as invoiced.

SECOND CAUSE FOR DISCIPLINE
(Fraudulent Acts)

11.  Respondent’s registration is subject to discipline under Code section
9884.7, subdivision (a)(4), in that between August 1, 2004, through September 2004, Respondent
committed acts which constitute fraud by receiving payment to replace the right front steering
knuckle. In fact, that part had not been replaced as invoiced.

THIRD CAUSE FOR DISCIPLINE
(Delinquent Registration)

12.  Respondent’s registration is subject to discipline under Code section
9884.6, subdivision (a), in that between August 1, 2004, through September 2004, Respondent
performed automotive repairs when his registration was in delinquent status.

FOURTH CAUSE FOR DISCIPLINE
(Failure to Comply with Regulations)
13. Respondent’s registration is subject to discipline under Code section

9884.7, subdivision (a)(6), in that between August 1, 2004, through September 2004, Respondent

4
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failed to materially comply with California Code of Regulations, title 16, section 3356,
subdivision (a), by setting forth an incorrect registration number on the damage report dated
September 30, 2004.

CONSUMER COMPLAINT (MORENO) - 2002 HONDA CIVIC

14.  On or about May 19, 2005, the Bureau received a Consumer Complaint
from Rosa Moreno (“consumer”) regarding the length of time it was taking Respondent to
perform collision repairs to her 2002 Honda Civic. The vehicle was originally taken to
Respondent’s facility on or about March 7, 2005.

15. On or about March 22, 2005, GMAC Insurance paid Respondent
$8,701.44 for the repairs. On or about May 19, 2005, repairs to the consumer’s vehicle had not
been completed.

16. On or about June 24, 2005, the consumer retrieved her vehicle from
Respondent following cdmpletion of the collision repairs. Before she could leave Respondent’s
facility with the vehicle, the consumer was asked to sign a release stating that the air bags had not
been installed and that there was a problem with the transmission. The consumer reluctantly
signed the release.

17. On or about Juhe 29, 2005, the Bureau arranged for the vehicle to be
towed to the Bureau’s lab for inspection. _ |

18. On or about June 29, 2005, and July 5, 2005, the Bureau inspected the
vehicle using Estimate Record No. 3692522 as a reference. The inspections revealed the
following services totaling $2,871.54 had not been performed pursuant to the estimate of record:

a. The Supplemental Restraint System Caution Label had not been replaced.

b. The Air Conditioning Clutch Label had not been replaced.

c. The Emission Control Label had not been replaced.

d. The front bumper license plate frame had not been replaced.

€. The front bumper reinforcement was not painted with a final coat.

f. The right front combination lamp assembly had not been replaced with a

new Original Equipment Manufacture (“OEM”) part.
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The front hood seal had not been replaced.

h. The cooling radiator had not been replaced with a new OEM part.

L The upper radiator hose had not been replaced.

] The air conditioning condenser had not been replaced with a new OEM
part. ‘

k. The radiator support had not been painted with a final coat

L The right front body apron assembly had not been replaced.

m. The riéht apron assembly had not been had not been painted with a final
coat.

n. Corrosion protection had not been applied to exposed bare metal areas on
the vehicle.

0. The air bag cable reel had not been replaced.

p- The front driver’s side air bag module had not been replaced.

g. The right front air bag sensor had not been replaced.

I. The left front air bag sensor had not been replaced.
S. The engine under cover had not been replaced.
t. Respondent failed to make the following repairs which were necessary:

aa.  The transmission housing had not been repaired since it was
cracked and still welded at the. mounting areas and the transmission was not functioning properly
since there were fluid leaks near the welds.

bb.  The power steering reservoir was empty of fluid and the power
steering was inoperative.

u. - The front tires had been improperly installed because this vehicle was
equipped with WANL 205-40-ZR 17 directional tires. The right front tire had been installed on
the left front and left front tire had been installed on the right front.

v. The welding on the radiator support was sub-standard, which would result
in the loss of structural integrity. Sub-standard welds will allow contaminants to enter, causing

premature failure of the welds and adjoining parts.
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w. Between July 1, 2005, and July 13, 2005, the Bureau reinspected the
vehicle and found that the following had not been performed pursuant to the estimate of record:
aa.  The air conditioning had not been evacuated and recharged.
bb. A four wheel alignment had not been performed.
FIFTH CAUSE FOR DISCIPLINE
(Untrue or Misleading Statements)
19. Respondent’s registration is subject to discipline under Code section
9884.7, subdivision (a)(1), in that on or about March 7, 2005, Respondent made statements
which he knew or which by exercise of reasonable care he should have known were untrue or
misleading by falsely representing to the consumer that he had repaired the vehicle pursuant to
the estimate prepared by Cal West Appraisal on behalf of GMAC Insurance. In fact, Respondent
failed to repair the vehicle pursuant to the estiﬁmate, as more particularly set forth in paragraph 18,
and its subparagraphs, as stated above. |
SIXTH CAUSE FOR DISCIPLINE
(Fraudulent Acts)
20. - Respondent’s registration is subject to discipline under Code section
9884.7, subdivision (a)(4), in that on or about March 22, 2005, Respondent committed acts
which constitute fraud by receiving payment from GMAC Insurance to repair the consumer’s
vehicle pursuant to the estimate prepared by Cal West Appraisers. In fact, Respondent failed to
repair the consumer’s vehicle pursuant to the estimate, as more particularly set forth in paragraph

18, and its subparagraphs, as stated above.

SEVENTH CAUSE FOR DISCIPLINE
(Delinquent Registration)
21.  Respondent’s registration is subject to discipline under Code section
9884.6, subdivision (a), in that between May 31, 2005, and August 19, 2005, Respondent
performed automotive repairs when his registration was in delinquent status.
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EIGHTH CAUSE FOR DISCIPLINE

(Gross Negligence)

22.  Respondent’s registration is subject to discipline under Code section
9884.7, subdivision (a)(5), in that on or about March 7, 2005, Respondent committed acts
constituting gross negligence by returning the vehicle to the consumer in sub-standard condition,
as follows:

a. Respondent failed to install the air bags.

b. Respondent failed to fill the power steering reservoir and the power
steering was inoperative.

c. Respondent failed to properly weld the radiator support, resulting in
sub-standard welds which could result in loss of the structural integrity.

d. Respondent failed to square the right front frame rail.

NINTH CAUSE FOR DISCIPLINE
(Departure From Trade Standards)

23.  Respondent’s registration is éubj ect to discipline under Code section
9884.7, subdivision (a)(7), in that on or about March 7, 2005, Respondent willfully departed
from or disregarded accepted trade standards for good and workmanlike repair by returning the
vehicle to the consumer in sub-standard condition, as follows:

- a. Respondent failed to install the airl bags.

b. Respondent failed to fill the power steering reservoir and the power
steering was inoperative.

c. Respondent failed to properly weld the radiator support, resulting in
sub-standard welds which could result in loss of the structural integrity.

d. Respondent failed to square the right front frame rail.

€. Respondent failed to apply corrosion protection to the exposed bare metal

areas on the vehicle.

111
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f The transmission housing had not been repaired since it was cracked and
still welded at the mounting areas and the transmission was not functioning properly since there
were fluid leaks near the welds.

TENTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations)

24.  Respondent’s registration is subject to discipline under Code section
9884.7, subdivision (a)(6), in that on or about March 7, 2005, Respondent failed to materially
comply with California Code of Regulations, title 16, section 3356, subdivision (a), by failing
to set forth a valid registration number on the damage reports dated March 7, 2005, and June 24,
2005. |

OTHER MATTERS

25.  Under Code section 9884.7, subdivision (c), the director may deny, refuse
to validate or invalidate, temporarily or permanently, the registrations for all places of business
operated in this state by Richard T. Martinez, doing business as Tims Auto Body, upon a finding
that Richard T. Martinez has, or is, engaged in a course of repeated and willful violations of the
laws and regulations pertaining to an automotive repair dealer.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein
alleged, and that following the hearing, the Director of Consumer Affairs issue a decision:

1. Revoking or suspending Automotive Repair Dealer Registration Number
AE 227961, issued to Richard T. Martinez, doing business as Tims Auto Body;

2. Temporarily or permanently invalidating any other automotive repair
dealer registration issued to Richard T. Martinez; |
111
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3. Ordering Richard T. Martinez to pay the Bureau of Automotive Repair the

reasonable costs of the investigation and enforcement of this case, pursuant to Code section

125.3; and,

4, Taking such other and further action as deemed necessary and proper.

DATED: [5 O&f %"

03548110-SA2005104850
TimsAuto.wpd
ps (7/17/06) rev. 10/12/06

DENNI NNEALLY
Assistant Chief

Bureau of Automotive Repair
Department of Consumer Affairs
State of California

Complainant
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