BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

FERNANDOS SMOGS Case No. 79/15-123
FERNANDO ARCE, OWNER
609 Arizona Street, #B
Chula Vista, CA 91911

Automotive Repair Dealer Registration
No. ARD 220828

Smog Check-Test Only Station License
No. TC 220828

and

FERNANDO ARCE

2086 Grove Avenue

San Diego, CA 92154

Smog Check Inspector License No.
EO 135131 (formerly Advanced
Emission Specialist Technician
License No. EA 135131)

Respondents.

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby accepted
and adopted as the Decision of the Director of the Department of Consumer Affairs in
the above-entitled matter.

This Decision shall become effective IQ’IO i | ’ ! éZ J &OI(Q

7 -~ /7
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DATED: / Honelh |7, e / Z
/ / TAMARA COLSON

[ Assistant General Counsel
Department of Consumer Affairs



—_

A= R - B - ", I - N L S O

10
il
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

KAaMALA D, HARRIS
Attorney General of California
JAMES M. LEDARIS
Supervising Deputy Attorney General
RON EspmNOzA
Deputy Attorney General
State Bar No. 176908
600 West Broadway, Suite 1800
San Diepo, CA 92101
PO, Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2100
Facsimile: (619) 645-2061
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

FERNANDOS SMOGS
FERNANDO ARCE, OWNER
609 Arizona Street, #B

Chala Vigta, CA 91911

Automotive Repair Dealer Registration No.
ARD 220828

Smog Check-Test Only Station License No.
TC 220828 -

and

FERNANDO ARCE

2086 Grove Avenue

San Diego, CA 92154

Smog Check Inspector License No,

EQO 135131

{formerly Advanced Emission Specialist
Technician License No. BEA 135131)

Respondents,
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Case No, 79/15-123

STIPULATED SETTLEMENT AND
DISCIPLINARY ORDER

STIPULATED SETTLEMENT (79/15-123)
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In the interest of a prompt and speedy settlement of this matter, congistent with the public
interest and the responsibilities of the Director of Consumer Affairs and the Burean of
Automotive Repair the parties hereby agree to the following Stipulated Settlement and
Disciplinary Order which will be submitted to the Director for the Director's approval and
adoption as the final disposition of the Accusation.

PARTIES

1. Patrick Dorais ("Complainant”) is the Chief of the Bureau of Automotive Repair. He
brought this sction solely in his official capacity and is represented in this matter by Kamala D. L
Harris, Attorney General of the State of California, by Ron Espinoza, Deputy Attorney General.

2. Fernando Arce and Fernandos Smogs, Fernando Arce 2s owner ("Respondents") are
representing themselves in this proceeding end have chosen not to exercise their right to be
represented by counsel.

| Automotive Repair Dealer Registration

3. Inorabout 2002, the Bureau of Automotive Repair (“Bureauw™) issued Automotive
Repair Dealer Registration Number ARD 220828 to Fernandos Smogs, with Fernando Arce as
owner. The Automotive Repair Dealer Registration was in full force and effect at all times
relevant to the charges brought in Accusation No. 79/15-123 and will expire on Merch 31, 2016,
unless renewed, |

Smog Check~Test Only Station License

4, Onorabout May 17, 2002, the Bureau issued Smog Check-Test Only Station
License Nuruber TC 220828 (o Fernandos Smogs, with Fernando Arce as owner, The Strog
Check-Test Only Station License was in full force and effect at all times relevant {o the charges
brought in Accusation No. 79/1 5-123 and will expire on March 31, 2016, unless renewed.

Smog Check Inspector License

5. Inor abeﬁt 1998, the Bureau issued Advanced Emission Specialist Technician
License Number EA 135131 to Fernando Arce. Pursuant to California Code of Regulations, title

16, section 3340.28, subdivision {e), said technician license was renewed, pursuant to Respondent

2
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Arce’s election, as Smog Check Inspector License No, EQ 135131, effective January 31, 2014.
The smog check inspector license wil? expire on January 31, 2016, unless renewed.

JURISDICTION

6.  Accusation No. 79/15-123 was filed before the Divector of Consumer Affairs
(“Director™), for the Bureau of Automotive Repair, and is currently pending against Respondents.
The Accusation and all other statutorily required documents were properly served on
Respondents on June 10, 2015. Respondents timely filed a Notice of Defense contesting the
Accusation.

7. Acopy of Accusation No, 79/15-123 is attached as Exhibit A and incorporated herein
by reference. _

ADVISEMENT AND WAIVERS

8. Rcs;mndehts .héve careflly read, and understand the charges and allegations in
Accusation No. 79/15-123. Respondents have also carefully read, and understand the effects of
this Stipulated Settlement and Disciplinary Order.

9. Respondents are fully aware of their legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the right to be represented by counsel at
their own expense; the right to confront and cross-examine the witnesses against them; the right
to present evidence and to testify on their own behalf) the right to the issnance of subpoenas to
compel the attendance of witnesses and the production of documents; the right to reconsideration
and court review of an adverse decision; and all other rights accorded by the California
Administrative Procedure Act and other applicable laws.

10,  Respondents voluntarily, knowingly, and intelligently waive and give up each and
every right set forth above.

CULPABILITY

11, Respondents admit the truth of each and every charge and allegation in Accusation
No. 79/15-123.

12.  Respondents agree that their respective Automotive Repair Dealer Registration, Smog

Check-Test Only Station License, and Smog Check Inspector License are subject to discipline
3
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and agree to be boungd by the Director's imposition of discipline as set forth in the Disciplinary
Order below.

RESERVATION

13.  The admissions made by Respondents herein are only for the purposes of this
proceeding, or any other proceedings in which the Director of Consuméx Affairs, Bureaun of
Automotive Repair, or other professional licensing agency is involved, and shall not be
admissible in any other criminal or ¢ivil proceeding.

CONTINGENCY

14, This stip‘uiatioﬁ ghall be subject to approval by the Director of Consumer Affairs or
the Director's designee. Respondents understand and agree that counsel for Complainant and the
staff of the Burean of Automotive Repair may communicate directly with the Director and staff of
the Department of Consumer Affairs regarding this stipulation and settlement, without notice to
or participation by Respondents. By signing the stipulation, Respondenté understand and agree
that they may not withdraw this agreement or seek to rescind the stipulation prior to the time the
Director considers and acts upon it. If the Director fails to adopt this stipulation as the Decigion
and Order, the Stipulated Settlement and Disciplinary Order shall be of no force or effect, except
for this paragraph, it shall be inadmissible in any legal action between the parties, and the
Director shall not be disqualified from further action by having considered this matter,

15.  The parties understand and agres that copies of this Stipnlated Settlement and
Disciplinary Order, including the signatures thereto, shall have the same force and effect as the
originals.

16. This Stipulated Settlement and Disciplinary Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement,
It supersedes any and all prior or contemporancous agreements, understandings, discussions,
negotiations, and commitments (written or oral). This Stipulated Settlement and Disci;ﬁ]inary
Order may not be altered, amended, modified, supplemented, or otherwise changed except by a

writing executed by an authorized representative of each of the parties.

STIPULATED SETTLEMENT (79/15-123)
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17.  In consideration ofthe foregoing admissions and stipulations, the parties agree that
the Director may, without further notice or formal proceeding, issue and enter the following
Disciplinary Order: |

DISCIPLINARY ORDER

IT I5 HEREBY ORDERED that Smog Check Inspector License No. EOQ 135131 issued to
Respondent Fernando Arce is revoked.

1T IS HEREBY FURTHER ORDERED that Automotive Repair Dealer Registration No.
ARD 220828 and Smog Check»’i‘cét Only Station License No. TC 220828 issued to Respondent -
F emandos Smogs, Fernando Arce as owner, are revoked. However, the revocations are stayed
and they ére placed on probation for three (3) years on the following terms and conditions,

1. Acteal Suspension. Automotive Repair Dealer Registration No, ARD 220828 and
Smog Check-Test Only Station License No, TC 220828 issued to Fernandos Smogg, Fernando
Arce as owner, are suspended for fifleen (15) consecutive days, starting on the effective date 6f
the Decision and Order,

2. Obey All Laws. Femnandos Smogs and Fernando Arce shall comply with all stanutes,
regulations and rules governing automotive inspections, estimates and repairs.

3. Post Sign. Fernandos Smogs or Fernando Arce shall post & prominent sign, provided

by the Bureau, indicating the beginning and ending dates of'the suspension and indicating the

reason(s) for the suspension. The sign shall be conspicuously displayed in a location open to and

frequented by customers and shall remain posted during the entire period of aciual suspension,

4. Reporting. Fernando Arce must report in person or in writing as prescribed by the
Bureaun of Automotive Repair, on a schedule set by the Bureay, but no more frequently than each
quarter, on the methods used and success achieved in maintaining compliance with the terms and
conditions of probation,

5. Report Financial Inferest. Within thirty (30} days of the effective date of the
Decision and Order, Fernando Arce must report to the Burean any financial interest which any
partners, officers, or owners of Fernandos Smogs may have in any other business required to be

registered pursyant to Section 9884.0 of the Business and Professions Code.
5
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6. Rapdom Inspections. Fernandos Smogs and Fernando Arce shall provide Burean
representatives nnrestricted access to inspect all vehicles (including parts) undergoing repairs, up
1o and including the point of completion,

7. Jurisdiction. If an accusation and/or petition o revoke probation is filed against
Fernandos Smogs or Fernando Arce during the term of probation, the Director of Consumer
Affairs shall have continuing jurisdiction over the matter until the final decision on the accusation
and/or petition to revoke probation, and the periad of probation shall be extended until such
decision,

8.  Vielation of Probation. Should the Director of Consumer Affairs determine that
Fernandos Smogs and/or Fernando Arce have failed to comply with the terms and conditions of
probation, the Department may, after giving notice and opportunity to be beard, temporarily or
permanently invalidate their registration and/or suspend or revoke their license(s).

9. Restrictions. During the period of probation, Fernandos Smogs shall not perform
any form of smog inspection, or emission syétam diagnosis or repair, until it has purchased,
installed, and maintained the diagnostic and repair equipment prescribed by the Bureau necessary
to propetly perform such work, and the Bureau has been given ten (10) days notice of the
availability of the equipment for inspection by a Bureau representative.

10. Cost Recovery. Fernandos Smogs and Fernando Arce shall pay to the Bureau its
costs of investigation and enforcement of this matter in the amount of $6,035.5_6, as feiiows:_
twenty-four (24) consecutive minimum monthly payments to the Bureau of $251.48 per month,
due by the fifth of each month, and starting the month of the effective date of the Decision and
Order. Payment to the Bureau of the full amount of cost recovery shall be received no later than
twelve (12) months before probation terminates. All payments shall be in the form of a certified
check, cashier’s check or money order, and payable to the Burean of Automotive Repair. Failure
to complete payment of cost recovery within this time frame shall constitute a violation of .
probation which may subject Automotive Repair Dealer Registration No, ARD 220828 and Smog
Check-Test Only Station License No. TC 220828 to outright revocation; however, the Director or

the Director’s Bureau of Automotive Repair designee may elect to continue probation until such
6
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time as reimburssment of the entire cost recovery amooant has been made to the Bureau.
ACCERTANCE
I kave carefilly read the Stipulated Settfement and Disciplinary Order. I understand the
stipulation and the effzet it will have on Smog Check Inspector License No. BO 135131,
Automotive Repair Dealer Registration Mo, ARD 220828 apd Smog Check-Test Only Station
License No. TC 220828, I enter into this Stipulated Sertlement and Disciplinary Order
voluntarity, knowingly, and intelligently, and agree to be bound by the Decision and Order of the

Director of Consumer Affairs.

outen: 1615 s

7
FERNANTIO ARCE, Ipdividually, and on behalf of
and as sole owner of,
FERNANDOS SMOGS
Respondents

ENDORSEMENT
The foregoing Stipulated Settlemnent and Disciplivary Order is hereby respectfully

submitted for considaration by the Director of Consumer Affairs.
Dated; Respectfully submitted,

Kamara D Harrs

Attorney General of California
JaMEs M. LERAKIS

Supervising Deputy Attorney General

Row Bspmnoza
Deputy Attorney General
 Attorngys for Complainant

50014708167
Stipulationrtf
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time as reimbursement of the entire cost recovery amount has been made to the Bureau.
ACCEPTANCE
I have carefully read the Stipulated Settlement and Disciplinary Order. I understand the
stipulation and the effect it will have on Smog Check Inspector License No. EO 135131,
Automotive Repair Dealer Registration No. ARD 220828 and Smog Check-Test Only Station
License No. TC 220828. I enter into this Stipulated Settlement and Disciplinary Order
voluntarily, knowingly, and intelligently, and agree to be bound by the Decision and Order of the

Director of Consumer Affairs.

DATED:

FERNANDO ARCE, Individually, and on behalf of
and as sole owner of,

FERNANDOS SMOGS
Respondents

ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Director of Consumer Affairs.
Dated: 11/9/2015 Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California
JAMES M. LEDAKIS

Supervising Deputy Attorney General

=T W

RON ESPINOZA
Deputy Attorney General
Attorneys for Complainant

SD2014708167
Stipulation.rtf

STIPULATED SETTLEMENT (79/15-123)
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EaMaLa D, HARRE
Attorney Ceneral of California
FAMES M. LEDAKIS
Supervising Deputy Attomey General
Row Bspinoza
Deputy Attorney General
State Bar No. 176908
P10 West "A" Street, Suite 11460
Sun Dicgo, CA 92101
P.Q. Box 85266 .
San Diego, CA 92186-8266
Telephone: (619) 645-2100
Faesimnile: (619) 645-2061
Attorneys for Complainant

In the Matter of the Accusation Against:

FERNANDOS SMOGS
FERNANDO ARCE, OWNER
609 Arizona Street, #8

Chula Vista, CA 91911

ARD 220828
TC 220828

and

FERNANDO ARCE

2086 Grove Avenue

San Diego, CA 92154

Smog Check Inspector License No.

ED 135131

(formerly Advanced Emission Specialist
Techuician Livense No. BA 13513])

Automotive Repair Dealer Registration No.

Smog Check-Test Only Station License No,

Respondents,

Cbmpiainaﬁt alleges:

i

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

Case No. 7@ /;’5”}&2?}:

ACCUSATION

PARTIES
1. Patrick Dorais (“*Complainant™) brings this Accusation solely in his official capacity as

| the Chicf of the Burean of Automotive Repair, Departinent of Consumer Affairs.

Agcusation
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Antomofive Repair Dealer Reglstration

2. Inorabout 2002, the Burean of Autorotive Repair (“Bureau”) issued Autorotive
Repair Dealer Registration Number ARD 220828 to Fernandos Smogs, with Fernando Areo as
owner (“Respondent Fernandos 8mogs™). The Automotive Repair Dealer Registration was in full
foree and effect at all times relevant to the charges brought herein and will expire on March 31,
2016, unless renewed.

Smog Chegk-Test Guly Staticn License

3. Onorabout May 17, 2002, the Burcan issued Smog Check-Test Only Station License

Number TC 220828 to Respondent Fernandos Smogs. The Smoyg Check-Test Only Station

License was in full force and effect at all times relevant to the charges brought herein and will
expire on March 31, 2016, unless renewed.

Smog Check Inspector License

4, Inorabout 1998, the Bureau issued Advenced Emission Specialist Techuician License
Number A 135131 10 Fernando Arce (“Respondent Arce™). The advanced emission specialist
technician license was due to expire on Jaouary 31, 2014, Pursuant to California Code of
Regulations, title 16, section 334028, subdivision (¢), sald license was renewed, pursuant to
Respondent Arce's clection, as Smog Cheok Ingpector License No. EO 135131, cffective
January 31,2014." The smog chock inspector license will expire on January 31, 2016, unless
renewed.

JURISDICTION

5. This Acousation is brought befove the Direetor of Consumer Affairs {“Prirector’™) for
the Burean of Automotive Repair, under the authority of the following laws. .

6.  Business and Professions Code (“Bus. & Prof. Code™) section 9884.7 provides that

the Director may suspend, revoke, or place on probation an automotive repair dealer registration.

' Effective August 1, 2012, Californie Code of Regulations, title 16, sections 3340.28,
3340.29, and 3340.30, were amended fo implemont a license restructure from the Advanced
Emission Specialist Techrician (EA) license and Basic Arca (EB) Technisian license to Smog
Check Taspector (EO) license and/or Smog Check Repair Technician (EI) license,

2
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7. Bus. & Prof. Code section 9884.13 provides, in pertinent part, that the expiration of a
valid registration shall not deprive the Director of jurisdiction to proceed with a dis;:ip]inéry
proceeding against an antomotive repair dealer or to render & decision temporarily or permancntly
invalidating (suspending or revoking) a registration.

8  Health and Safety Code (“Heakth & Saf. Code™) section 44002 provides, in pertinent
part, that the Director has all the powers and authority granted under the Automotive Repair Act
for enforeing the Motor Vehicle Inspection Program. '

9. Health & Saf. Code section 44072.6 provides, in pertinent part, that the expiration or
suspension of a license by operation of law, or by order or decision of the Director of Consumer
Affairs, or a court of law, or the voluntary surrender of the license shall not deprive the Dircetor of|
jurisdiction to proceed with disciplinary action.

10.  Health & Saf. Code scction 44072.8 provides that when a license has been revoked or -
suspended following a hcariﬁg undler this artiele, any additional liecnse issued under this chapter in
thi name of the licensee may be ldewise revoked or suspended by the Divector. '

11, California Code of Regulations, title 16, section 3340.28, subdivision (), states that
"ulpon rencewal of an unexpired Basic Arca Technician license or an Advanced Emission
Specialist Technician license issued prior to the effective date of this regulation, the hcensee may
apply to rencw as a Smog Check Inspector, Smog Check Repair Techmician, or both”

STATUTORY PROVISIONS

12, Bus, & Prof Code section 9884.7 states;

"(a) The director, where the automotive ropair dealer cannot show there was a bona fide
ervor, may deny, suspend, revoke, or place on probation the registration of an automotive repair
dealer for any of the following acts or omissions refated to the conduct of the business of the

automotive repair dealer, which are done by the automotive repair dealer or auy automotive

“technician, eraployee, partner, officer, or member of the automotive repair dealer.

"(1) Making or authorizing in any manner or by any means whatever any statcment written
or oral which is antrue or misleading, and which is known, or which by the exercise of reasonable

gare should be known, to be untrue or misleading,

3
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"(2) Causing or allowing a customer to sign any work order that does not state the repairs

requested by the customer or the automobile’s odometer reading at the time of repair,

M

P

(6} Falluye in any material respeet 1o comply with the provisions of this chapter or
regulations adopted pursuant to it

W

"(b) Except as provided for in subdivision (¢), if an antomotive repair dealer operates more
than one place of business in this state, the director pursuant to subdivision (a) shall only suspend,
revoke, or place on probation the registration of the specific place of business which has violated
any of the provigions of this Bhaplcr‘. This viclation, or action by the director, shall not affect in
any manner the right of the sutomotive repair dealer to operate his or her other places of business,

"(¢) Notwithstanding subdivision {b), the director may suspend, revoke, or place on
probation the registration for all places of business operated in this state by an automotive repair
dealer upon a finding that the automotive repair dealer has, or is, engaged in a course of repeated
and willful vielations of this chapter, or regulations adopted pursuant to it

13, Bus. & Prof. Code section 9884.8 states:

“All work done by an automotive repair dealer, inchiding all warranty work, shall b
recorded on an invoice and shall describe all service work done and parts supplied. Service work
and parts shall be listed separately on the invoice, which shall alse state separately the subtotal
prices for service work and for parts, not inchding sales tax, and shall state separately the sales
tax, if any, applicable to each. If any used, rebuilt, or reconditioned parts are supplied, the mvoice
shall clearly state that fact. If a part of'a component systom is composcd of new and used, rebuiit
or reconditioned parts, that invoice shall clearly state that fact, The invoice shall include a
statement indicating whether any crash parts are original equipment menufacturer erash parts or
nonoriginal equipment manufacturer aermarket crash parts. One copy of the invoice shall be
given to the customer and one copy shall be retained by the sutomotive repair dealer.”

i
H
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14, Bus & Prof Code section 9884.9, states, in pertinent part:

“{a} The automotive repair dealer shall give to the customer a written estirated price for
labor and parts necessary for a specific job. No work shall be done and no charges shall accrue
before authorization lo proceed is obtained from the customer. No charge shall be made for work
done or parts sﬁpplind in excess of the estimated price without the oral of written consent of the
customer that shall be obtained at some time after it is determined that the estimated price is
insufficient and before the work not estimated is done or the parts not estimated are supplied.

Written consent or sufhorization for an incresse in the original ostimated price may be provided by

| electronic mail or facsimile transmission from the customer. The bureau may specify in regulation

the procedures to be followed by an automotive repair dealer if an anthorization or consent for an
increase in the original estimated price is provided by clectronic mait or fa{;similc transmission, If
that consent is oral, the dealer shall make # notation on the work order of the date, time, nsme of
person aﬁthmizfng the additional repairs, and telephone number called, if any, together with a
specification of the additional parts and labor and the total additional cost, and shall do either of
the Pollowing:

*(1) Make a notation on the invoice of the same facts set forth in the notation on the work
order,

“(2) Upon completion of the repairs, obtain the customer’s signature or initials to an
acknowledgment of notice and consent, if there Is an oral consont of the customer to additional
repairs, in the following language:

“I acknowledge notice and oral approval of an increase in the original estimated price.

(signature or initials)

“Nothing in this section shall be construed as reguiring an automotive repair dealer to give a
written estimated price if the dealer does not agree to perform the roquested repair.

“(b}r'f’im antomotive repair dealer shall include wilh the writter estimated price 4 statemém.
of any automotive repair service that, if required 10 be done, will be done by someone other than
the dealer or his or her employees, No serviee shall be done by other than the dealer or his or her

5

Accusation




L= e - L T - * - S T

o
—

2

[ T N S T R N N N N T T e e T e T~
b -3 o~ in -5 e 3 [ 5 0 o o] ~§ o wn 3= e o]

employess without the consent of the customer, unless the customer cannot reasenably be notified.
The dealer shall be responsible, in any {:asé, for any service in the same manner as if the dealer or
his ot her employvees had done the servics, , "

15.  Health & 8af. Codo section 44072.2 states:

"The director may suspend, revoke, or take other disciplinary action against a license as
provided in this articlo if the licensee, or any partner, officer, or director thereof, does any of the
following:

“(a) Violates any section of this chaptor [the Mom% Vehicia Inspection Program (Health and

Saf. Code, § 44000, ot seq.)] and the regulations adopted pursuant to it, which related to the

| ficensed activities,

"
.

*(e) Viclates any of the reguiations adopted by the director pursuant o this chapter,

L3 H
LT

16, Health & Saf Code section 44012 states:

“The test at the smog check stations shall be performed in agcordance with procedures
preseribed by the department, pursuant to Section 44013, shall require, at a minitnm, loaded
mode dynamometer testing in ephanced areas, and two-gpeed testing in all other pro gmm areas,
and shall ensure all of the following:

"(a) Emission ¢ontrol systems required by state and federal law are reducing ¢xcess
emissions in accordance with the standards adopted pursuant to subdivisions (=) and {¢) of Seetion
44013,

*(b)y Motor vehicles ate preconditioned 1o ensure represcatative and stabilized operation of
the vehicle's emission control gystem,

") For other than dicsel-powered vohicles, the vehicle's exhaust emissions of
hydrocarbons, carbon monoxide, carbon dioxide, and oxides of nitrogen in an idle mode or loaded
mode are tested in accordance with procedures prescribed by the department, I.x} determining how
loaded mode and evaporative ensissions testing shall be conducted, the departient shall ensure
that the emission reduction targets for the enheneed program are met,

b
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"(d} For other than dicscl-powered vehicles, the vehicle's fuel evaporative systom and
crankease ventilation system are tested to reduce any nonexhaust sources of volaiile organic
compound emissions, in accordance with procedures prescribed by the department.

"(e) For dicsel-powered vehicles, if the department detormines that the inclusion of those
velicles is technologically and eéommicaiiy feasible, a visnal inspection is made of emission |
control devices and the wehicle's exhaust ersissions i an idle mode or loaded mode are tested in
accordance with procedures preseribed by the department.  The tost may inelude testing of
ermissions of any or all of the pollutants specified in subdivision (¢) and, upon the adoption of
applivable standards, measurement of emissions of smoke or particulates, or both.

"(f) A visuat or functional check is made of emission contro! devices specified by the
department, including the catalytic converter in those instances in which the depariment determines
it to be necessary to moet the findings of Section 44001, The visnal or funetional check shall be
performed in accordance with procedures preseribed by the department.

gy A determination as to whether the motor vehicle complieé with the emission standards
for that velicle’s class and model-year as prescribed by the departinent.

"(h} The test procedures may awthorize smog check stations ta refuse the testing of a
vehicle that would be unsafe to test, or that capnot physically be inspected, as specified by the
department by regulation. The refusal to test a vehicle for those reasons shall not xcusc or
exempt the vehicle from compliance with all applicable requirements of this chapter,”

17.  Heakh & Saf. Code section 44032 states:

"No person shall perform, for compensation, tests or repairs of emission control devices. or
systems of motor vehicles required by this chapter unless the person performing the test or repair
is a qualified smog check fechnician and the test or repair is performed at & licensed smog check
station. Qualified technicians shall perform tests of emission control devices and systems in
accordance with Section 44012."
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REGULATIONS

18, California Code of Regulations, title 16, section 3340,15, states:

“A smog check station shall meet the following requirements for licensure and shall comply
with these requirements at a8 times while ticensed.

“(h) A Ticensed smog check station shall not sublet inspections or repairs required as part of
the Smog Check Program, except for the following:

“{1) Repairs of a vehicle’s exhaust system which are normally performed by muffler shops,
provided that the malfunction has been previvusly diagnosed by the specific smog check station
originally suthorized by the customer to perform repairs to the vehicle.

“(2) Repairs of those individual components that have been previously diagnosed as being
defective and that have been removed by the specific smog check station originally authorized by
the customer to perform repairs to the vehicle,

“(3) Repairs of diesel-powercd vehicles provided the specific smog check station has
obtained authorization from the customer o sublet repairs to the velicle,

"(4) Repairs to a vehicle's transmission provided the specific smog check station hag
obtained suthorization fiom the cusiormer to sublet repairs to the vehicle. .

“(5) Corrections to the vehicle's on-board computer systems’ software provided that the
matfunetion has been previously diagnosed by the specific simog check station originally suthorized
by the customer (o perform repairs to the vehicle.

“(1) With respeot to the sublet of repairs, the smog check station originally authorized by the

| customer to perform the repairs shall be responsible for any repair in the same manser as if station

or its employees bad done the repair.”
#f
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18, California Code of Regulations, title 16, section 3340.30, states:

“A smog check lechnician shall comply with the following requirements at all times whiif:
licensed.

*{a) A Hicensed technician shall inspect, test and repair vehicles in accordance with section
44012 of the Health and Saioty Code, section 44035 of the Health ard Safety Code, and section
3340.42 of this article.

“« o

20, California Code of Regulations, title 16, section 3356, states:

“(a) All invoices for service and repair work performed, and paris supplied, as provided for
in Section 9884.8 of the Business and Professions Code, shall comply with the following:

(1} The invoice shall show the atometive repair dealer's registration number and the
corresponding business naroe and address as shown in the Bureau's records, If the automotive
repair dealer’s telephone number is shown, it shall comply with the requirements of subsection (b)
of Section 3371 of this chapter. . .” '

21,  California Code of Regalations, title 16, section 3340.41, states:

“{b) No person shall enter into the emissions inspection system any access or qualification
number other than as authorized by the burcay, nor in any way tam?er with the emissions
inspection syster,

22, California Code of Regulations, title 16, section 334043, states:

 “ay All 8mog Check inspections shall be performed in accordance with requirsments and
provedires prescribed in the following:

“(1) Smog Check Inspection Procedures Munual, dated Angust 2009, which is hercby
incorporated by reforence, This manual shall be in effect uatil subparagraph (2) is implemented.

*(2) Smog Check Manual, dated 2013, which is hercby incorporated by reference. This
maneal shall become effective on or after Jamary 1, 20137
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23, Section 1.1.0 of the Burcaw's 2013 Smog Check Manual states:
. “Entering both an Inspecior’s license sumber and access code provide access into the BAR-
97 Emissions Inspection Systemn {EIS) or OBD Inspection System (OI8) S8mog Cheek inspection
maode, as applicable. Follow the EIS or OIS prompts to access the Smog Check inspection mode,
~ “The access code is assigned by BAR and s unigue to each technician. Each technician -
must maintain the security of his or her access code. Disclosure of one's aceess code or use of
another technician’s access code or license information is prohibited. 1f the security of your access
code has beén compromised, or you suspect another person is using your access code, you must
contact your local BAR fiekd office immediately to have the access code changed.”
COST RECOVERY
24. Bus, & Prof Code section 125.3 provides, in pertinent part, that a Board may request
the admindstrative law judge to direct a licentiate found to have committed a violation or violations
of the licensing act 1o pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case.

FIRST CAUSE FOR DISCIPLINE

(Untrue or Misleading Statements)

25. Respondent Fernandos Smogs’ Automotive Repair Dealer Registration is subject to
disciplinary action pursuant to Bus. & Prof. Code section 9884.7, sub&ivision {a)(1), in that said
Respondent made or authorized a statement which it knew or In the exercise of reasonable care
should have kmown to be untroe or misleading, as follows:

é. On or about July 15, 2014, Respondent Fernandos Smops generated and issued &
Smog Check Vehicle Inspection Report {VIR) falsely stating that ity Smog Check fnspector, 5.K.,
hail conducted a smog inspection of a 1999 Chevrolet C1500 Pickup. In facl, statien owner
Respondent Fernando Arce had accessed the station’s smog check machine using 8.K.’s
confidential access code, without 8.K.’s knowledge or permission, to enable himself to conduct
the smog inspection on the vehicls,
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b, Onorabout July 15, 2014, Respondent Fernandos Smogs generated and issued a
Smog Check Vehicle Inspection Report (VIR) falsely stating that its Smog Check Inspector, 8.K., |
had conducted a smog Inspection of a 1990 Toyota 4Runner. Tn fact, station owner Respondent

Fermando Arce had accessed the station’s smog check machive using 8.K."s confidential access

i code, without 8.K.°s knowledge or pernssion, to onable himself o conduct the smog inspection

on the vehicle,
SECOND (‘L‘AUSE FOR DISCYPLINE
{Failure to Record Odometer Reading on Signed Work Orders)

26. Respondent Fornandos Smogs” Automotive Repair Dealer Registration is subject to
disciplinary action pursuant to Bus, & Prof. Code section 9884.7, subdivision (a)(2), in that said
Respondent cansed or allowed a customer to sign a work order that did not state tho antomobile's
odometer reading at the time of ropair, The circumstances are as fo‘li-cwé:

27. Onorahout] uiyAis, 2014, Regpondent Fernandos Srﬁogs failed to have vehicles’
odometer readings recorded at the time its customers signed the following work orders: #049928,
#4993 1, #04994 ] and #049943,

THIRD CAUSE FOR DISCIPLINE
{Fatlure to Provide Written Estimates Disclosing {he Subletting of Services)
28 Respondent Fernandos Smogs’ Automotive Repair Dealor Registration is subject to

disciplinary action pursuant to Bus. & Prof Cods section 9884.7, subdivision (a){6), in

' conjunction with Section 9884.9, subdivision (b), in that said Respondent failed to provide written

estimates to its customers notifying them that it was subletting their smog check inspections to a
different smog station. The circumstances are as follows:

29, Onor about June 30, 2014, July 1, 2014, July 9, 20614, and July 12, 2014, Respondent
Femandos Smogs sublet to another simog station the smog check inspeetions for 2 2005 Ford
Crown Victoria, a 2005 Ford Five Hundred, a 2003 Dodge Caravan, and a 2006 Mitsabishi
Raider. However, Respondent Fernandos Smogs failed to provide written estimates to its
custoners for these vehicles that included a statement notifying them that it was actually subletting

their smog checld inspections to a different smog station,
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FOURTH CAUSE FOR DISCIPLINE
(F;ailum to Provide Written Invoices Showing Correct Business Name)
30. Respondent Fernandos Smogs’ Automotive Repair Dealer Registration is subject to
disciplinary action pursuant to Bus. & Prof. Code section 9884.7, subdivision (a){6}, in

corjunction with Section 9884.8 and Californiz Code of Regulations, title 16, section 3356,

i subdivision (a)(1), in that said Respondent filed to provide written fnvoices to its customers that

included iis correet business name as shown in the Bureau's records. The circumstances are as
follows:

21, Onorabout July 5, 2014, and July 15, 2014, Respondent Fernandos Smogs had
invoices for its customery that promoted a wrong business name. On these invoices, Respondent
Fernandos Smogs showed its bosiocss name as "Fernandos Smogs Star Station”, whon its correct
name as registered in Bureau records was just "Fernandos Smogs”,

FIFTH CAUSE FOR DISCIPLINE

{Vislation of the Mutor Vehicle Inspestion Program)

32, Respondont Fernandos Smogs’ Smog Check-Test Only Station License is subject to
disciplinary action pursuant to Health & Saf. Code section 44072.2, subdivision (a), in that said
Respondent faited to comply with the following section of that Code:

8. Section 44912: Respondent Fernandos Szﬁbgs‘ falled to ensure that its emission
contro} tests were perfbred in ascordance with the procedures preseribed by &hé Departnaent,
S?eciﬁsaﬂy, on or about July 15, 2014, Respondent Ferpandos Smogs’ authorized or permitted
unfawiis] access to the station’s smog check machine by Respondent Fernando Arce, who used,
without his knowledge or penmission, the confidential access code of another employee (Smog
Cheek Inspector 8.K.) to entor false information coneerning the idertity of the technician
performing the smog inspection tests on a 1999 Chevrolet £1500 Pickop and a 1990 Toyota
4Runner, Pursuant to the Buresw’s 2013 Smog Check Manusl, Section 1.1.0, the access code
assigned by the Burcau is.z'mique to each smog technician. Each technician must maintain the
security of his or ber access code. Disclosure of one's access code or the use of anothor
techmician's access code or Heense information is not permitted.
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SIXTH CAUSE FOR DISCIPLINE
(Faiture to Comply with Regulations Pursuant to the Motor Vehicle Inspection Program)
33.  Respondent Fernandos Smogs® Smog Check-Test Only Station License is subject to
disciplinary action pursuant to Health & Saf, Code section 44072.2, subdivision {c), in that said
Respondent failed to comply with provisions of California Code of Regulations, title 16, as
follows:

a.  Seotion 33404 ivision (b): On or about July 15, 2014, Respondent chandos:

Smogs’ authorized or permitted unlawfitl access to the station’s smog check machine by

Respondent Fernando Arce, who used, without his knowledge or permission, the confidential

access code of another employes {Smog Check Inspector $.K.) to.enter false information

|| concerning the identity of the technician performing the smog inspection tests on a 1999 Chevrolet

C1300 Pickup and a 1990 Toyola 4Runner.

b, Section 334043, subdivision (hi: On or about June 30, 2014, July 1, 2014, July 9,
2014, and July 12, 201 4, Respondent Fernandos Smogs, rather than performing the inspections
itself, unlawfislly sublet to another smog station the smog check inspections for a 20035 Ford

Crown Victoria, 2 2005 Ford Five Hundrod, a 2003 Dodge Caravan, and a 2006 Mitsubishi

Raidder.

SEVENTH CAUSE FOR DISCIPLINE

(Vislatlons of the Moior Vehicle fuspection Programn)

34, Respondent Fernando Arce’s Smog Check Inspector license is subject to disciplinary
action pursuant to Health & Saf Code section 44072.2, subdivision (), in that he failed to comply
with Sections 44012 and 44032 of that Code, ss follows: Respondent Arce used, without his |
knowledge or permission, the confidential access code of another employee to omer false
information inlo his station’s smog machine concerning the identity of the technician performing
the smog inspection tests on a 1999 Chevrolet C1500 Pickup and a 1990 Toyota 4Runner, as
alleged i paragraph 32 above, which is hereby incorporated by reference.

i
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DISCIPLINE CONSIDERATIONS

35, To defermine the dcgréc of discipline, ifany, to be imposad agaiiast Respondent
Fernandos Smogs, Complainamt alleges that on or about May 4, 2007, February 2, 2010, and
June 7, 2013, in three separate prior actions, the Bureau of Automotive Repair issued Citation
Nos. C07-0831, C2010-0789 and C2013-0697 against said Respondent, Citation No, C07-083]
had a fine of $500 and charged that Respondent improperly issued a smog certificate to a Bureau
undercover vehicle with a missing Exhaust Gas Recirculation (EGR) valve. Citation No. [}
-had g fine of $500 and charged that Respondent improperly issued a smog certificate to a
Bureau undercover vehicle with a missing Positive Crankcase Ventilation System. Citation No.
B ¢ = finc of $2,000 and charged that Respondent, although licensed as a smog test

only facility, improperly made repairs to 8 Bureau undercover vehicle, These Citations are now

|| final and arc incorporated by reference as if fully set forth.

36.  To determine the degree of discipline, if any, to be imposcd against Respondent
Femando Arce, Complainent afleges that on or about May 4, 2007, and February 2, 2010, in two
separate prior actions, the Bureau of Automotive Repair issued Citation Nos. MO7-0832 and
M2010-0790 against him. Citation No. M07-0832 required an 8-hour training course and charged
that Respondent Arce was the smog technician who improperly issned the smog certificate to a
Bureay undercover vehicle with the missing EGR valve, doscribed above, Citation No. M2010-
0790 roquired an 8-hour training course and charged that Respondent Arco was the smog
technician who fmproperly issued ﬂm smog eertificate to a Burcau undercover vehicle with the
missing Positive Crankcase Ventilation System, described above. These Citations are now fingl |
and are incorporated by reference as if fully set forth,

OTHER MATTERS

37.  Pursuani to Bus. & Prof, Code section 9884.7, subdivision (¢), the Dvvector may
suspend, revoke, or place on probation the registration for all places of business operated in this
state by Respondont Fernandos Smogs, npon a finding that Respondent Fcnxaz;dos Smoys has, or
is, engaged in a cousse of repeated and willfs] violations of the laws and regulations pertaining to

an automotive repair dealer,
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38, Pursnant fo Health & Saf Code section 44072.8, if Smog Check-Test Only Station
License Nurmber TC 220828 issued to Respandent Fernandos Smogs is revoked or suspended, any
additional license issued under Chapter 5 of the Health and Safety Code (Motor Vehicle nspection
Program} iu the name of said licensee may be likewise rovoked or suspended by the Director.

39, Pursuant to Health & Saf. Code section 44072.8, if Smog Cheok Inspector License -
Number EO 135131 issued to Res?ondmt Fernando Arce is revoked or suspended, any additional
license issued under Chapter 5 of the Health and Safety Code (Motor Vehicle Inspection Program)

in the name of said licensee may be lkewise revoked or suspended by the Director.
PRAYER

WHEREFORE, Complainant requests that a hearing be beld on the matters berein alleged,
and that following the hearing, the Director of Consumer Affairs issue a decision:

I.  Revoking or suspending Autorotive Repair Dealer Registration Number ARD
220828 issucd to Fernandos Smogs, Fernando Arce, Qwner;

2. Revoking or suspending any other automotive repair dealer registration issued to
Ferpandos Smogs, Fermando Arce, Owner;

3. Revoking or suspending Smog Cheek<Tast Only Station License Number TC 220828
tssued to Fernandos Smogs, Ferando Arce, Owner;

4, Revoking or suaécndmg any additional license issued under Chapter 3 of the Health
and Safety Code in the name of Ferpundos Smogs, Fernando Arce, Owner;

3. Revoking or suspending Smog Check Inspector License Number EQ 135131 issued to
Fernando Arce;

6.  Revoking or suspeading any additiona!l license issued under Chapter 5 of the Health
and Safety Code in the name of Fermnando Arce; ‘

7. Qrdering Fernandoe Arce to pay the Bureau of Automotive Repair the reasonable costy
of the investigation and enforccment of this case, pursant to Business and Professions Code
section 125.3;

i
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8. Taking such other and further action as deemed necessary and proper.

' : S Y AN .
DATED: / Vfﬁf}f /’% s 7 M&M

PATRICK DORAIS

Chief

Burcau of Automotive Repatr
Department of Consamer Affairs
State of California

Complainant

802044708167
HO62540 doc-
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