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DEPARTMENT OF CONSUMER AFFAmS 
FOR THE BUREAU OF AUTOMOTIVE REPAm 

STATE OF CALIFORNIA 

In the Matter of the Accusation Against: 

ERNEST AUTO REPAffi, 
ERNEST W. SIMON, Owner 
4600 S. Western Avenue 
Los Angeles, CA 90062 
Automotive Repair Dealer Registration No. 
ARD 165173 
Smog Check Station License No. RC 165173, 

and 

ANDRE A. FRANCOIS 
1408 S. Manhattan Place 
Los Angeles, CA 90019 
Smog Check Inspector License No. EO 
154572 and Smog C beck Repair Tecbnician 
License No. EI 154572 (both previously 
designated as Advanced Emission Specia li st 
Technician License No. EA 154572), 

ACCUSATION 

CSIUO&~) 

Respondents . 

22 I I---------------------------~ 
23 Complainant alleges: 

24 PARTIES 

25 I. Patrick Dorais (Complainant) brings this Accusation so lely in his official capacity as 

26 the Act ing Chief of the Bureau of Automotive Repair, Department of Consumer Affairs. 

27 Ernest Auto Repair 

28 2. On March 9, 1992, the Director of Consumer Affairs ("Director") issued Automotive 
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Repair Dealer Registration ("regi stration") No. ARD 165173 to Ernest W. Simon, doing business 

2 as Ernest Auto Repair (Respondent Ernest Auto). The registration was in full force and effect at 

3 all times re levant to the charges brought herein and expires on February 28, 2014, unless 

4 renewed . 

5 3. On or about February 13,2008, the Director issued Smog Check Station License 

6 ("station license") No. RC 165173 to Respondent Ernest Auto . The station license was in full 

7 force and effect at a ll times relevant to the charges brought herei n and expires on February 28, 

8 20 14, un less renewed. 

9 Andre A. Francois 

10 4. On a date uncertain in 2007, the Director issued Advanced Emission Specialist 

II Technician License No. EA 154572 to Andre A. Francois ("Respondent Franco is"). Upon timely 

12 renewal of the license, the license was redesignated as Smog Check Inspector License No. EO 

13 154572 and Smog Check Repair Technician License No.EI 154572 ("smog check licenses") . I 

14 Both licenses will expire on June 30, 2015, unless renewed . 

15 JURISDICTION 

16 5. Business and Professions Code ("Code") section 9884.7 provides that the Director 

17 may revoke an automotive repair dealer registration. 

18 6. Code secti on 9884 .1 3 prov ides, in pertinent part: th at the expiration of a valid 

19 registration shall not deprive the Director of jurisdicti on to proceed with a disciplinary proceedin g 

20 against an automotive repair dealer or to render a deci sion temporaril y or permanent ly 

2 1 invalidating (suspending or revoking) a registration. 

22 7. Section 44002 of the Health and Safety Code provides, in pertinent part, that the 

23 Director has all the powers and authority granted under the Automotive Repa ir Act for enforcing 

24 the Motor Vehicle Inspection Program. 

25 

26 

27 

28 

8. Ca li fornia Code of Regulations, title 16, section 3340.28, subdivision (e), states that 

I Effective August 1, 2012, California Code of Regulations, title 16, sections 3340.28, 3340.29, and 3340.30 
were amended to implement a license reslructure from the Advanced Emission Speciali st Technician (EA) license 
and Basic Area Technician (EB) license to Smog Check Inspector (EO) license andlor Smog Check Repair 
Technician (El) license. 
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[u)pon renewal of an unexpired Basic Area Technician license or an Advanced Emission 

2 Speciali st Technici an license issued prior to the effecti ve date of this regul ation, the li censee may 

3 apply to renew as a Smog Check Inspector, Smog Check Repair Technic ian, or both. 

4 STATUTORY PROVISIONS 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

9. Section 9884.7 of the Business and Professions Code ("Code") states, in pertinent 
part: 

(a) The director, where the automoti ve repair dea ler cannot show there was a bona fide 
error, may refuse to validate, or may invalidate temporaril y or perm anently, the registration of an 
automoti ve repair dealer for any of the fo llowing acts or omissions re lated to the conduct of the 
business o f the automotive repair dea ler, which are done by the automotive repai r dea ler or any 
automotive technic ian, employee, partner, officer, or member o f the automotive repair dea ler. 

( I) Making or authoriz ing in any manner or by any means whatever any statement 
written or oral which is untrue or misleading, and which is known, or which by the exerc ise 
of reasonable care should be known, to be untrue or mis leading. 

(4) Any other conduct which constitutes fraud . 

(6) Failure in any material respect to comply with the prov isions of this chapter [th e 
Automoti ve Repai r Act (B us. & Prof. Code, § 9880, et seq .») or regul ations adopted 
pursuant to it. 

(b) Except as prov ided for in subdivi sion (c), if an automoti ve repair dealer operates 
more than one place of business in this state, the director pursuant to subdi vision (a) shall 
onl y refuse to validate, o r shall only invalidate temporarily or perm anently the registration 
of the specific place of business which has violated any of the provisions of this chapter. 
This v iolation, or action by the director, shall not affect in any manner the ri ght of the 
automotive repair dealer to operate hi s or her other places of business. 

(c) Notwithstand ing subdivis ion (b), the director may refuse to validate, or may 
invalidate temporarily or permanentl y, the registration fo r a ll places of business operated in 
thi s state by an automotive repair dealer upon a finding that the automoti ve repair dealer 
has, or is, engaged in a course of repeated and willful violations of this chapter, or 
regulations adopted pursuant to it. 

10. Section 477 of the Code provides, in pertinent part, that "Board" includes "bureau," 
"commiss ion," "committee," "department," "division," "examin ing committee," Uprogram," 
and "agency." "License" includes certificate, registration or other means to engage in a 
business or profession regulated by the Code. 

II . Secti on 11 8(b) of the Code states : 

The suspension, expiration, or forfeiture by operation of law of a license issued 
by a board in the department, or its suspension, forfeiture, or cancellation by order of 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

the board or by order of a court of law, or its surrender without the wri tten consent of 
the board, sha ll not, during any period in which it may be renewed, restored, reissued, 
or reinstated, deprive the board of its authority to institute or continue a di scip linary 
proceeding against the licensee upon any ground prov ided by law or to enter an order 
suspend ing or revoking the li cense or otherwise taking di sciplinary action against the 
licensee on any such ground . 

12. Secti on 44072.2 of the Hea lth and Safety Code states, in pertinent part: 

The director may suspend, revoke, or take other di sc iplinary action against a license 
as provided in th is article if the licensee, or any partner, officer, or director thereof, does 
any of the fo llowing: 

(a) Vio lates any section of thi s chapter [the Motor Vehicle Inspecti on Program 
(Health and Safety Code, § 44000, et seq.)] and the regulations adopted pursuant to it, 
which related to the licensed activities. 

(c) Vio lates any of the regulations adopted by the director pursuant to th is chapter. 

(d) Commits any act involving di shonesty, fraud, or deceit whereby another is 
inj ured. 

13. Section 44072.6 of th e Health and Safety Code provides, in pertinent part, that the 
expiration or suspension of a li cense by operation of law, or by order or dec ision of the 
Director of Consumer Affairs, or a court of law, or the vo luntary su rrender of the license 
shall not deprive the Director of jurisdiction to proceed with disciplinary action. 

16 14. Section 44072.8 of the Health and Safety Code states : 

17 

18 

19 

When a license has been revoked or suspended fo llowing a hearing under this 
article, any add itional license issued under this chapter in the name of the licensee 
may be likewise revoked or suspended by the director. 

REGULATORY PROVISIONS 

20 15. Section 3340.24 of the Cali fo rnia Code of Regulations states, in pertinent part : 

2 1 

22 

(c) The bureau may suspend or revoke th e license of or pursue other legal 
action against a licensee, if the licensee fa lsely or fraudulently issues or obtains a 
certificate of compliance or a certificate of noncompliance. 

23 16. Section 3340.30 of the Ca lifornia Code of Regulations, states, in pertinent part: 

24 

25 

26 

27 

28 

A smog check technician shall compl y with the fo llowing requ irements at a ll 
times while licensed. 

(a) A licensed technician shall inspect, test and repair vehicles in accordance 
with section 440 12 of the Health and Safety Code, section 44035 of the Health and 
Safety Code, and section 3340.42 of this artic le. 

17. Section 3340.35 of the Cali fo rnia Code of Regul ations, states, in pertinent part: 

4 
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(c) A licensed stat ion shall issue a certificate of compliance or noncompliance 
to the owner or operator of any vehicle that has been inspected in accordance with the 
procedures specified in section 3340.42 of this article and has all the required 

2 emiss ion contro l equipment and devices insta lled and functioning correctly. 

3 18. Section 3340.41 of the Cali fo rnia Code of Regulations, states, in pertinent part: 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

(c) No person shall enter into the emissions inspection system any vehi cle 
identification in formation or emiss ion control system identification data for any 
vehicle other than the one being tested . Nor shall any person knowingly enter into the 
emissions inspecti on system any fa lse in fo rmation about the vehicle be ing tested. 

19. Section 3340.42 of the Californi a Code of Regulations, states, in pertinent part 

that li censed smog check stations and technic ians sha ll conduct tests and inspections in 

accordance w ith smog check emiss ions test methods and standards. 

COST RECOVERY 

20. Code section 125 .3 provides, in pertinent part, that a Board may request the 

admini strative law judge to direct a licentiate found to have committed a violation or vio lations of 

the licensing act to pay a sum not to exceed the reasonable costs of the in vestigation and 

enforcement of the case. 

VID DATA REVIEW 

2 1. Beginning in December of20 12, the Bureau conducted a detailed rev iew of its 

Vehicle Information Database (HVID") and examined data for a ll smog inspections performed at 

Respondent Simon's automotive repair dealership for the month o f September 201 2. The rev iew 

of the OBD n functional tests 2 showed a pattern of the same O BD II diagnosti c trouble codes 

(P01 7 1 and P0742) stored in the memory of the power tra in control module (pCM) on seventeen 

different vehicles that received smog certificates in the one month period. The Bureau spec ifica lly 

examined the VID data, in deta il , fo r five of the vehicles that were certified in September 20 12, 

and it was determined that none of the vehicles support the P0742 diagnostic trouble code. 

2 The On Board Diagnostic, generation II ("OBD II "), functi onal test is an automated function of 
the BAR-97 Emissions Inspection System anal yzer ("E IS"). The EIS includes a computer based, 
five-gas analyzer that tests veh icles under simulated driving conditions to detect oxides of 
nitrogen, hydrocarbons, and carbon monox.ide emissions. During the OBD II functional test, the 
technic ian is required to connect an interface cable from the EIS to a Diagnostic Link Connector 
(OLC) which is located inside the vehicle. Through the DLC, the EIS automati cally retrieves 
information from the vehicle ' s on-board computer about the status of the readiness indicators, 
trouble codes, and the MIL (malfunction indicator light). If the vehicle fa il s th e OBD II functi onal 
test, it will fa il the overall inspection. 
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12 

13 

14 

15 

16 

17 

18 
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20 

2 1 

22 

23 

24 

25 

26 

27 

28 

Vehic les I through 5, set forth in Table I below, were all certified with a pend ing P0742 

diagnostic trouble code stored in the PCM memory while the origi nal equipment manu fact urer 

(OEM) service information shows these vehic les do not support a P0742 diagnostic trouble code . 

22. The VID data also showed that all the inspections on these veh ic les were performed 

under the technic ian license of Respondent Francois. The Bureau concluded that Respondent 

Francois performed the smog inspections on the vehicles using di fferent vehic le(s) during the 

OBD II tests, a method known as "clean plugging,") resulting in the issuance of fraudulent 

cert ificates of compliance for the vehicles that were tested as outlined in Tab le I below. 

OSOIl Clean Plug Table 1 

Vehicle Certified 

Tech. 

Test Date Unsupported Certificate 
# Start·End Year Make Model License # Code # Id. # 

911012012 
EA154572 

1 18:14 -1 8:26 2004 Nissan Altima None P0742 XL218797C 

911412012 
EA154572 

2 14:27 -1 4:45 1997 Infinity QX4 3XDL459 P0742 XL416669C 

911512012 
EA154572 

3 10:18 -10:47 2000 Honda Accord 6HMV1 45 P0742 XL416674C 

912112012 
EA154572 

4 14:49 -15:12 1999 Toyota Sienna 6MSZ804 P0742 XL416696C 

912812012 
EA1 54572 

5 13:35 -14:09 1999 Plvmouth Vovaqer 4HHM164 P0742 XL609479C 

FIELD VISIT TO ERNEST AUTO REPAIR - MARCH I, 2013 

23 . On or about March 1, 2013, Bureau personnel v isited the subject facility to request 

records and interview Andre Francois. When interv iewed Francois admitted to clean plugging 

) , C lean plugging is the use of the OBD n readiness monitor status and stored code status of a 
passing vehicle for the purpose of illegally issuing a smog certificate to another vehicle that is not 
in compliance due to the noncompliant vehicle's fa ilure to complete the minimum number of self 
tests, known as monitors, or due to the presence ofa stored fault code that indicates an emission 
control system or component failure . Clean plugging occurs during the inspection of a vehi cle 
that has an OBD II system . To c lean plug a vehi cle, the smog technician enters information into 
the EIS for the vehicle the technician wishes to certify and then plugs the OBD II system 
connector from the EIS into another vehicle that has a properly functioning OBD n system for the 
purpose of obtaining a "Pass ing" OBD II functional test resu lt. 
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vehicles I through 5, identified in Table I of paragraph 22 above. 

2 FIRST CAUSE FOR DISCIPLINE 

3 (Untrue or Misleading Statements) 

4 24. Respondent Ernest Auto's registration is subject to disciplinary act ion pursuant to Code 

5 section 9884.7, subdivision (a)( I), in that it made or authori zed statements which he knew, or in the 

6 exercise of reasonable care should have known to be untrue or mis leading as fo llows: Respondent 

7 Ernest Auto cert ifi ed that vehicles I through 5, identified in Table I of paragraph 22 above, had 

8 passed inspection and were in compliance with applicable laws and regulations when in fact, 

9 Respondent Ernest Auto conducted the inspections on the vehicles us ing clean-plugging methods in 

10 that, a different vehicle(s) was substituted during the OBO II fun ctional tests in order to issue smog 

I I certificates of compliance fo r the vehic les, and the vehicles were not tested or inspected, as required 

12 by Health and Safety Code section 4401 2. 

13 SECOND CAUSE FOR DISCIPLINE 

14 (Fraud) 

15 25 . Respondent Ernest Auto's registration is subject to di sciplinary action pursuant to 

16 Code section 9884 .7, subdivi sion (a)(4), in that it committed acts that constitute fraud by issuing 

17 e lectronic smog certi ficates of compliance for the vehic les I through 5, identified in Table I of 

18 paragraph 22 above, without perfo rming bona fide inspections of the emission control devices 

19 and systems on the vehic les, thereby depriving the People of the State o f Ca liforni a of the 

20 protection afforded by the Motor Vehicle lnspection Program. 

2 1 THIRD CAUSE FOR DISCIPLINE 

22 (Violations of the Motor Vehicle Inspection Program) 

23 26. Respondent Ernest Auto's station license is subject to disciplinary action pursuant to 

24 Health & Safety Code section 44072.2, subdivi sion (a), in that it failed to compl y with the 

25 following secti ons of that Code: 

26 a . Section 44012: Respondent Ernest Auto failed to ensure that all emission contro l 

27 devices and systems required by law for vehi cles I through 5, ident ified in Tab le I o f paragraph 

28 22 above, were installed and functioning correct ly in accordance with test procedures. 
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b. Section 44012, subdivision (I): Respondent Ernest Auto failed to ensure that the 

2 emission control tests were performed on vehicles I through 5, identified in Table I of paragraph 

3 22 above, in accordance with procedures prescribed by the Bureau. 

4 c. Section 44015, subdivision (b): Respondent Ernest Auto issued electron ic smog 

5 certifi cates of compliance for vehicles I through 5, identified in Table I of paragraph 22 above, 

6 without ensuring that the vehicles we re properly tested and inspected to determine if they were in 

7 compliance with Hea lth & Safety Code section 44012 . 

8 FOURTH CAUSE FOR DISCIPLlNE 

9 (Failure to Comply with Regulations Pursuant to the Motor Vehicle Inspection Progra m) 

10 27. Respondent Ernest Auto's stati on license is subject to disciplinary action pursuant to 

II Health & Safety Code section 44072.2, subdivis ion (c), in that it fa iled to comply with provisions 

12 of California Code of Regulations, title 16, as follows: 

13 a. Section 3340.24, subdivision (c): Respondent Ernest Auto fa lsely or fraudulently 

14 issued electronic smog certificates of compliance for vehicles I through 5, identified in Table I of 

15 paragraph 22 above. 

16 b. Section 3340.35, subdivision (c): Respondent Ernest Auto issued electronic smog 

17 certifi cates of compliance fo r vehicles I through 5, identified in Table I of paragraph 22 above, 

18 even though the vehicles had not been inspected in accordance with section 3340.42. 

19 c. Section 3340.41 , subdivision (c): Respondent Ernest Auto entered into the emissions 

20 inspection system vehicle identification information or emission control system identification data for 

21 a vehicle other than the one being tested for vehicles I through 5, identified in Table I of paragraph 

22 22 above. 

23 d. Section 3340.42: Respondent Ernest Auto railed to ensure that the required smog tests 

24 were conducted on vehicles I through 5, identified in Table I of paragraph 22 above, in 

25 accordance with Bureau spec ifications. 

26 FIFTH CAUSE FOR DISCIPLINE 

27 (Dishonesty, Fraud, or Deceit) 

28 28. Respondent Ernest Auto ' s station license is subject to di sc iplinary action pursuant to 
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Health & Safety Code section 44072.2, subdi vision Cd), in that it committed dishonest, 

2 fraudulent, or deceitful acts whereby another is injured by issuing electron ic smog certifi cates of 

3 compl iance for the vehicles I through 5, identified in Table I of paragraph 22 above, without 

4 performing bona fide inspections of the emission control devices and systems on the vehicles, 

5 thereby depriving the People of the State of Cali fornia of th e protection afforded by the Motor 

6 Vehicle Inspection Program. 

7 SIXTH CAUSE FOR DISCIPLINE 

8 (Violations oftbe Motor Vehicle Inspection Program) 

9 29. Respondent Franco is' smog check licenses are subject to disc iplinary action pursuant 

10 to Health & Safety Code section 44072.2, subdivision (a), in that he fa iled to comply with the 

II fo llowing sections of that Code: 

12 a. Section 44012, subdivision (a): Respondent Francois fai led to ensure that a ll 

13 emission control devices and systems required by law fo r vehi cles I through 5, ident ifi ed in Table 

14 I of paragraph 22 above, were installed and fu nctioning correctly in accordance with test 

15 procedures. 

16 b. Section 44012, subdivision (I): Respondent Francois fa iled to perform the emission 

17 contro l tests on vehicles I through 5, identified in Table I of paragraph 22 above, in accordance 

18 with procedures prescri bed by the department. 

19 c. Section 44059: Respondent Francois will fully made fa lse entries for electron ic 

20 certificates of compl iance for vehicles I through 5, identified in Table I of paragraph 22 above, 

2 1 by certi fy ing that the vehicles had been inspected as required when, in fact, they had nol. 

22 SEVENTH CAUSE FOR DISCIPLINE 

23 (Failure to Comply with Regnlations Pursuant to the Motor Vehicle Inspection Progra m) 

24 30. Respondent Francois' smog check licenses are subject to disc iplinary action pursuant 

25 to Health & Safety Code section 44072.2, subdi vision (c), in that he fai led to compl y with 

26 provisions of Cali fomi a Code of Regulations, ti tle 16, as fo llows: 

27 a. Section 3340.24, subdivision (c): Respondent Francois fa lsely or fraudulently issued 

28 electronic smog certificates of compliance fo r vehicles I through 5, identified in Table I of 
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paragraph 22 above. 

2 b. Section 3340.30, subdivision (a): Respondent Franco is fa iled to inspect vehicles I 

3 through 5, identified in Table I of paragraph 22 above, in accordance with Health & Safety Code 

4 sections 4401 2 and 44035, and Cali fornia Code of Regulations, title 16, secti on 3340.42. 

5 c. Section 3340.41, subdivision (c) : Respondent Franco is entered into th e emiss ions 

6 inspection system vehicle identification in formation or emiss ion control system identification 

7 data for a vehicle other than the one being tested for vehicles I through 5, identified in Table I of 

8 paragraph 22 above. 

9 d. Section 3340.42: Respondent Franco is fa iled to conduct th e required smog tests on 

10 vehicles I through 5, identified in Table I of paragraph 22 above, in accordance with the 

II Bureau' s specifications. 

12 EIGHTH CAUSE FOR DISCIPLINE 

13 (Disbonesty, Fraud, or Deceit) 

14 3 1. Respondent Franco is' smog check licenses are subj ect to d isciplinary action pursuant 

15 to Health & Safety Code section 44072.2, subd ivision (d), in that he committed dishonest, 

16 fraudulent, or deceitful acts whereby another is inj ured by issuing electroni c smog certificates of 

17 compliance for the vehicles I through 5, identified in Table I of paragraph 22 above, without 

18 performing bona fide inspections of the emission control devices and systems on the vehi cles, 

19 thereby depriving the People of the State of Californi a of the protection afforded by the Motor 

20 Vehicle Inspection Program. 

2 1 OTHER MATTERS 

22 32 . Pursuant to Bus. & Prof. Code section 9884.7, subdivision (c), the Director may 

23 suspend, revoke or place on probation the registration fo r a ll places of busi ness operated in this 

24 state by Ernest W. Simon, upon a finding that he has, or is, engaged in a course of repeated and 

25 willful violations of the laws and regul ations pertaining to an automotive repair deale r. 

26 33. Pursuant to Health & Safety Code section 44072.8, if Smog Check Station License 

27 Number RC 1651 73, issued Ernest W. Simon, do ing business as Ernest Auto Repai r, is revoked 

28 or suspended, any additional license issued under the same chapter in the name of said licensee 
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may be likewise revoked or suspended by the Director. 

2 34. Pursuant to Health & Safety Code section 44072.8 , if Respondent Andre A. Francois' 

3 Smog Check Inspector License No. EO 154572 and Smog Check Repair Technic ian License No. 

4 EI 154572 (both prev iously des ignated as Advanced Emission Spec ia list Technic ian License No. 

5 EA 154572) are revoked or suspended, any additional license issued under thi s chapter in the 

6 name of said licensee may be likewise revoked or suspended by the Director. 

7 PRAYER 

8 WHEREFORE, Compla inant requests that a hearing be he ld on the matters herein 

9 alleged, and that fo llowing the hearing, the Director issue a decision: 

10 I. Revoking or suspending Automoti ve Repair Dealer Registration Number ARD 

II 165 173, issued to Ernest W. Simon, doing busi ness as Ernest Auto Repair; 

12 2. Revoking or suspending Smog Check Station License Number RC 165 173, issued to 

13 Ernest W. Simon, do ing business as Ernest Auto Repair; 

14 
, 
j. Revoking or suspending any additional license issued under Chapter 5 of the Hea lth 

15 and Safety Code in the name of Ernest W. Simon; 

16 4. Revoking or suspending Andre A. Francois' Smog Check Inspector License No. 

17 EO 154572 and Smog Check Repair Technician License No. EI 154572 ; 

18 5. Revoking or suspending any additional license issued under Chapter 5 of the Health 

19 and Safety Code in the name of Andre A. Franco is; 

20 6. Ordering Ernest W. Simon and Andre A. Francois to pay the Director the reasonable 

2 1 costs of the investigati on and enfo rcement of this case, pursuant to Business and Pro fessions 

22 Code section 125.3 ; and 

23 7. Taking such other and further action as deemed necessary and proper. 

24 

25 

26 

27 

28 

PATR ICK DORAIS 
Acting Chi ef, Bureau of Automotive Repair 
Department of Consumer Affa irs 
State of Cali fornia 
Complainant 

II 

Accusat ion 


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11

