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KAMALA D. HARRIS
Attorney General of California
JANICE K. LACHMAN
Supervising Deputy Attorney General
BRIAN S. TURNER
Deputy Attorney General
State Bar No. 108991
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 445-0603
Facsimile: (916) 327-8643
Attorneys for Complainant

BEFORE THE

DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition to

Revoke Probation Against:

P&S76

PIOTR JOSEF BARAN, OWNER
1912 Nevada City Highway

Grass Valley, CA 95945

Mailing Address:

3634 Farm Hill Boulevard
Redwood City, CA 94061

Automotive Repair Dealer Reg. No. ARD 242996
Smog Check Station License No. RC 242996

and

ROBERT PAUL EACOBACCI
515 Nimrod Street, Apt-D
Nevada City, CA 95959

Smog Check Inspector License No. EO 001259
Smog Check Repair Technician License No. EI
001259 (formerly Basic Emission Specialist

Technician License No. EB 001259)

Respondents.

Case No. ’7@//5— 7

ACCUSATION AND PETITION TO
REVOKE PROBATION

(Smog Check)
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Complainant alleges:
PARTIES

1. Patrick Dorais (“Complainant”) brings this Accusation and Petition to Revoke
Probation solely in his official capacity as the Chief of the Bureau of Automotive Repair
(“Bureau”), Department of Consumer Affairs.

P & S 76; Piotr Josef Baran, Owner

2. Onor about January 30, 2006, the Director of Consumer Affairs (“Director”) issued
Automotive Repair Dealer Registration Number ARD 242996 (“registration”) to Piotr Josef
Baran (“Respondent Baran™), owner of P & S 76. The registration was in effect at all times
relevant to the charges brought herein and will expire on December 31, 2015, unless renewed.

3. | On or about March 3, 2006, the Director issued Smog Check Station License Number
RC 242996 to Respondent Baran. The smog check station license was in effect at all times
relevant to the charges brought herein and will expire on December 31, 2015, unless renewed.

Robert Paul Eacobacci

4. Inor about 1998, the Director issued Basic Emission Specialist Technician License
Number EB 001259 to Robert Paul Eacobacci (“Respondent Eacobacci”). Respondent's basic
emission specialist technician license was due to expire on December 31, 2012. Pursuant to
California Code of Regulations, title 16, section 3340.28, subdivision (¢), the license was
renewed, pursuant to Respondent's election, as Smog Check Inspector License Number EO
001259 and Smog Check Repair Technician License Number EI 001259 ("smog technician
licenses"), effective December 31, 2012." Respondent's smog technician licenses will expire on
December 31, 2016, unless renewed.
"
/1
1/

! Effective August 1, 2012, California Code of Regulations, title 16, sections 3340.28,
3340.29, and 3340.30 were amended to implement a license restructure from the Advanced
Emission Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog
Check Inspector (EO) license and/or Smog Check Repair Technician (EI) license.
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DISCIPLINARY HISTORY

5.  In adisciplinary matter captioned "In the Matter of the Accusation Against Piotr Josef
Baran; P & S 76", Case No. 79/12-168, the Director issued a Decision and Order effective June
10, 2013, that revoked Respondent Baran’s registration and smog check station license and
Respondent Eacobacci’s smog check inspector and smog check repair licenses. The revocations
were stayed in exchange for which Respondent Baran’s registration and smog check station
license and Respondent Eacobacci’s smog check and repair licenses were suspended for fifteen
(15) consecutive days followed by probation for three (3) years with certain terms and conditions
effective June 10, 2013. A true and correct copy of the Order and Stipulated Settlement and
Disciplinary Order for Respondent Baran is attached as Exhibit 1 and by this reference is
incorporated herein. The Stipulated Settlement and Disciplinary Order for Respondent Eccobacci
is attached as Exhibit 2 and by this reference is incorporated herein.

JURISDICTION

6.  Business and Professions Code (“Bus. & Prof. Code”) section 9884.7 provides that
the Director may revoke an automotive repair dealer registration.

7. Bus. & Prof. Code section 9884.13 provides, in pertinent part, that the expiration of a
valid registration shall not deprive the Director of jurisdiction to proceed with a disciplinary
proceeding against an automotive repair dealer or to render a decision temporarily or permanently
invalidating (suspending or révoking) a registration

8. Health and Safety Code (“Health & Saf. Code™) section 44002 provides, in pertinent
part, that the Director has all the powers and authority granted under the Automotive Repair Act
for enforcing the Motor Vehicle Inspection Program.

9.  Health & Saf. Code section 44072.6 provides, in pertinent part, that the expiration or
suspension of a license by operation of law, or by order or decision of the Director of Consumer
Affairs, or a court of law, or the voluntary surrender of the license shall not deprive the Director
of jurisdiction to proceed with disciplinary action.

1/
1/
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10. Health & Saf. Code section 44072.8 states that when a license has been revoked or
suspended following a hearing under this article, any additional license issued under this chapter
in the name of the licensee may be likewise revoked or suspended by the director.

11. California Code of Regulations, title 16, section 3340.28, subdivision (¢), states that
"[u]pon renewal of an unexpired Basic Area Technician license or an Advanced Emission
Specialist Technician license issued prior to the effective date of this regulation, the licensee may
apply to renew as a Smog Check Inspector, Smog Check Repair Technician, or both.

STATUTORY PROVISIONS

12.  Bus. & Prof. Code section 9884.7 states, in pertinent part:

(a) The director, where the automotive repair dealer cannot show there
was a bona fide error, may deny, suspend, revoke, or place on probation the
registration of an automotive repair dealer for any of the following acts or omissions
related to the conduct of the business of the automotive repair dealer, which are done
by the automotive repair dealer or any automotive technician, employee, partner,
officer, or member of the automotive repair dealer.

(1) Making or authorizing in any manner or by any means whatever any
statement written or oral which is untrue or misleading, and which is known, or which
by the exercise of reasonable care should be known, to be untrue or misleading,

(4) Any other conduct that constitutes fraud.

(¢) Notwithstanding subdivision (b), the director may suspend, revoke or
place on probation the registration for all places of business operated in this state by
an automotive repair dealer upon a finding that the automotive repair dealer has, or is,
engaged in a course of repeated and willful violations of this chapter, or regulations
adopted pursuant to it.

13. " Bus. & Prof. Code section 477 provides, in pertinent part, that “Board” includes

27 & % ¢ LA N11

“bureau,” “commission,” “committee,” “department,” “division,” “examining committee,”
“program,” and “‘agency.”

14. Bus. & Prof. Code section 477, subdivision (b), states, in pertinent part, that a
“license” includes “registration” and “certificate.”

15. Health & Saf. Code section 44072.2 states, in pertinent part:

The director may suspend, revoke, or take other disciplinary action
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against a license as provided in this article if the licensee, or any partner, officer, or
director thereof, does any of the following:

(a) Violates any section of this chapter [the Motor Vehicle Inspection
Program (Health and Saf. Code § 44000, et seq.)] and the regulations adopted
pursuant to it, which related to the licensed activities.

(c) Violates any of the regulations adopted by the director pursuant to this
chapter.

(d) Commits any act involving dishonesty, fraud, or deceit whereby
another is injured . . .

COST RECOVERY

16. Bus. & Prof. Code section 125.3 provides, in pertinent part, that a Board may request
the administrative law judge to direct a licentiate found to have committed a violation or
violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation
and enforcement 6f the case.

ACCUSATION
UNDERCOVER OPERATION: 1997 HONDA

17. On August 20, 2014, an undercover operator of the Bureau (“operator”) was assigned
to take a Bureau documented 1997 Honda to Respondent Baran’s smog check station for a smog
inspection. The Bureau documented the Honda prior to the undercover run with a defective fuel
evaporative emission (EVAP) canister, the evaporative canister inlet hose was removed, and the
pipe from the vehicle’s fuel tank was capped. In this condition, the Honda could not pass a smog
check inspection. At Respondent Baran’s station, the operator requested a smog inspection and
then was provided with a signed copy of the written estimate for the inspection. Smog check
technician Eccobacci performed the smog check and certified the vehicle as passing the test. The
operator paid $57.75 and received copies of the invoice and vehicle inspection report (“VIR™).
The VIR states Respondent Baran’s smog check technician, Respondent Eacobacci, performed
the smog inspection and that the Honda had passed the smog check. The electronic smog
Certificate of Compliance No. ||l was issued by Respondents for the Honda.

18. The Honda was returned to Complainant’s premises where it was maintained in a

secure location. On September 24 and 25, 2014, the Bureau conducted a post-run inspection of
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the Honda and a smog check test. The inspection revealed all of the induced documented defects
identified in paragraph 17 were still present and the vehicle should not have passed a smog check
inspection.

FIRST CAUSE FOR DISCIPLINE

(Untrue or Misleading Statements)

19. Paragraphs 17 and 18 are incorporated herein as though set forth at length.
Respondent Baran’s registration is subject to disciplinary action pursuant to Bus. & Prof. Code
section 9884.7(a)(1), in that Respondent made or authorized a statement known or in the exercise
of reasonable care should have been known to be untrue or misleading. Respondent Baran’s
smog check technician, Respondent Eacobacci, certified under penalty of perjury on the VIR that
the Bureau’s 1997 Honda passed the smog inspection and was in compliance with applicable
California laws and regulations. The true facts were that the EVAP system components were
defective and/or missing. In the documented condition at the time of Respondents’ inspection,
the Honda could not have passed the inspection required by Health & Saf. Code section 44012,

SECOND CAUSE FOR DISCIPLINE

(Fraud)

20. Paragraphs 17 and 18 are incorporated herein as though set forth at length.
Respondent Baran’s registration is subject to disciplinary action pursuant to Bus. & Prof. Code
section 98 84.7(a)(4), in that Respondent committed an act that constitutes fraud by issuing an
electronic smog certificate of compliance for the Bureau’s 1997 Honda without ensuring that a
bona fide inspection was performed of the emission control devices and systems on the vehicle,
thereby depriving the People of the State of California of the protection afforded by the Motor
Vehicle Inspection Program.

THIRD CAUSE FOR DISCIPLINE

(Violations of the Motor Vehicle Inspection Program)
21. Paragraphs 17 and 18 are incorporated herein as though set forth at length.
Respondent Baran’s smog check station license is subject to disciplinary action pursuant to

i
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Health & Saf. Code section 44072.2(a), in that Respondent failed to comply with the following
sections of that Code:

a.  Section 44012, subdivision (f): Respondent failed to ensure that the visual

inspection of the emission control components on the Bureau’s 1997 Honda, including the EVAP
system components, was performed in accordance with procedures prescribed by the department.

b.  Section 44015: Respondent issued an electronic smog certificate of compliance for
the Bureau’s 1997 Honda without ensuring that the vehicle was properly tested and inspected to
determine if it was in compliance with Health & Saf. Code section 44012.

FOURTH CAUSE FOR DISCIPLINE

(Failure to Comply with Regulations Pursuant
to the Motor Vehicle Inspection Program)
22. Respondent Baran’s smog check station license is subject to disciplinary action
pursuant to Health & Safety. Code section 44072.2(c), in that Respondent failed to comply with
provisions of California Code of Regulations, title 16, as follows:

a.  Section 3340.35, subdivision (¢): Respondent issued an electronic smog certificate

of compliance for the Bureau’s 1997 Honda even though the vehicle had not been inspected in
accordance with section 3340.42.

b.  Section 3340.42: Respondent failed to ensure that the required smog tests were

conducted on the Bureau’s 1997 Honda in accordance with the Bureau’s specifications.

FIFTH CAUSE FOR DISCIPLINE

(Dishonesty, Fraud or Deceit)

23. Paragraphs 17 and 18 are incorporated herein as though set forth at length.
Respondent Baran’s smog check station license is subject to disciplinary action pursuant to
Health & Safety Code section 44072.2(d), in that Respondent committed a dishonest, fraudulent,
or deceitful act whereby another is injured by issuing an electronic smog certificate of compliance
for the Bureau’s 1997 Honda without ensuring that a bona fide inspection was performed of the
emission control devices and systems on the vehicle, thereby depriving the People of the State of

California of the protection afforded by the Motor Vehicle Inspection Program.
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SIXTH CAUSE FOR DISCIPLINE

(Violations of the Motor Vehicle Inspection Program)

24. Paragraphs 17 and 18 are incorporated herein as though set forth at length.
Respondent Eacobacci’s smog check and repair licenses are subject to disciplinary action |
pursuant to Health & Saf. Code section 44072.2(a), in that Respondent failed to comply with
section 44012(f), of that Code, as follows: Reépondent failed to properl-y perform the visual
inspection of the emission control components on the Bureau’s 1997 Honda, including the EVAP

system components, in accordance with procedures prescribed by the department.

SEVENTH CAUSE FOR DISCIPLINE
(Failure to Comply with Regulations Pursuant
to the Motor Vehicle Inspection Program)

25. Paragraphs 17 and 18 are incorporated herein as though set forth at length.
Respondent Eacobacci’s smog check and repair licenses are subject to disciplinary action
pursuant to Health & Saf. Code section 44072.2(¢), in that Respondent failed to comply with
provisions of California Code of Regulations, title 16, as follows:

a.  Section 3340.30, subdivision (a): Respondent failed to inspect and test the Bureau’s

1997 Honda in accordance with Health & Saf. Code sections 44012 and 44035, and California
Code of Regulations, title 16, section 3340.42.

- b.  Section 3340.42: Respondent failed to conduct the required smog tests on the

Bureau’s 1997 Honda in accordance with the Bureau’s specifications.

EIGHTH CAUSE FOR DISCIPLINE

(Dishonesty, Fraud or Deceit)
26. Paragraphs 17 and 18 are incorporated herein as though set forth at length.

Respondent Eacobacci’s smog check and repair licenses are subject to disciplinary action

pursuant to Health & Saf. Code section 44072.2(d), in that Respondent committed a dishonest,

fraudulent, or deceitful act whereby another is injured by issuing an electronic smog certificate of
compliance for the Bureau’s 1997 Honda without performing a bona fide inspection of the

/11
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emission control devices and systems on the vehicle, thereby depriving the People of the State of
California of the protection afforded by the Motor Vehicle Inspection Program.
PETITION TO REVOKE PROBATION

27. Complainant incorporates by reference as though fully set forth herein the allegations
contained in f)aragraphs 1 through 26 above.

28. Condition 8 of Respondent Baran’s probation and Condition 6 of Respondent
Eacobacci’s probation state that should the Director determine that Respondents have failed to
comply with the terms and conditions of probation, the Departmenf may, after giving notice and
opportunity to be heard, revoke Respondent Baran’s registration and smog check station license
and Respondent Eacobacci’s smog technician licenses.

29. Grounds exist to revoke Respondent Baran’s probation, registration, and smog check
station license and Respondent Eacobacci’s probation and smog technician licenses, as follows:

CAUSE TO REVOKE PROBATION

(Failure to Obey all Laws)

30. Condition 2 of Respondent Baran’s and Eacobacci’s probation states that
Respondents shall comply with all statutes, regulations and rules governing automotive
inspections, estimates, and repairs.

31. Respondent Baran’s and Eacobacci’s probation are subject to revocation in that they
failed to comply with all statutes, regulations, and rules governing automotive inspections, as set
forth in paragraphs 17 through 26 above.

PRIOR CITATIONS

32. To determine the degree of penalty, if any, to be imposed upon Respondents Ba:‘ran
and Eacobacci, Complainant alleges, as follows:

‘a.  On August 22, 2007, the Bureau issued Citation No. C08-0151 to Respbndent Baran
against his registration and smog check station license for violations of Health & Saf. Code
section 44012, subdivision (f) (failure to perform a visual/functional check of emission control
devices) and California Code of Regulations, title 16, (“Regulation”), section 3340.35,

subdivision (c) (issuing a certificate of compliance to a vehicle improperly tested). Respondent
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Baran issued a certificate of compliance to a Bureau vehicle with a missing pulse air injection
system. The Bureau assessed a civil penalty of $500. Respondent Baran complied with this
citation on September 24, 2007.

b.  On September 27, 1999, the Bureau issued Citation No. M2000-0166 to Respondent
Eacobacci against his technician license for violations of Health & Saf. Code section 44032,
(qualified technicians shall perform tests of emission control systems and devices in accordance
with section 44012 of that Code) and Regulation section 3340.41, subdivision (c) (no person shall
enter into the test analyzer system any vehicle identification information or emission control
system identification data for any vehicle other than the one being tested. Nor shall any person
knowingly enter into the test analyzer system any false information about the vehicle being
tested). Respondent Eacobacci certified 44 vehicles between the dates of July 1, 1999, and July
16, 1999, by entering false vehicle license plate numbers into the Test Analyzer System.
Respondent Eacobacci was required to attend an 8-hour training course. Respondent Eacobacci
complied with this citation on March 18, 2000. |

c.  On April 9, 2003, the Bureau issued Citation No. M03-1046 to Respondent Eacobacci
against his technician license(s) for violations of Health & Saf. Code section 44032 (qualified
technicians shall perform tests of emission control systems and devices in accordance with
section 44012 of that Code) and Regulation section 3340.30, subdivision (a) (qualified
technicians shall inspect, test, and repair vehicles in accordance with sections 44012 and 44035 of
the Health & Saf. Code, and Regulation section 3340.42). Respondent Eacobacci issued a
certificate of compliance to a Bureau vehicle with the ignition timing adjusted beyond the
manufacturer’s specifications. Respondent Eacobacci was required to attend an 8-hour training
course. Respondent complied with this citation on May 30, 2003.

d.  On August 22, 2007, the Bureau issued Citation No. M08-0152 to Respondent
Eacobacci against his technician license for violations of Health & Saf. Code section 44032
(qualified technicians shall perform tests of emission control systems and devices in accordance
with section 44012 of that Code) and Regulation section 3340.30, subdivision (a) (qualified

technicians shall inspect, test, and repair vehicles in accordance with sections 44012 and 44035 of
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the Health & Saf. Code, and Regulation section 3340.42). Respondent Eacobacci issued a
certificate of compliance to a Bureau vehicle with a missing pulse air injection system.
Respondent Eacobacci was required to attend an 8-hour training course. Respondent complied
with this citation on October 10, 2007.

OTHER MATTERS

33. Pursuant to Bus. & Prof. Code section 9884.7, subdivision (c), the Director may
suspend, revoke or place on probation the registration for all places of business operated in this
state by Respondent Piotr Josef Baran, owner of P & S 76, upon a finding that Respondent has, or
is, engaged in a course of repeated and willful violations of the laws and regulations pertaining to
an automotive repair dealer.

34. Pursuant to Health & Saf. Code sectién 44072.8, if Smog Check Station License
Number RC 242996, issued to Respondent Piotr Josef Baran, owner of P & S 76, is revoked or
suspended, any additional license issued under this chapter in the name of said licensee may be
likewise revoked or suspended by the Director.

35. Pursuant to Health & Saf. Code section 44072.8, if Smog Check Inspector License
Number EO 001259 and Smog Check Repair Technician License No. EI 001259, issued to
Respondent Eacobacci, are revoked or suspended, any additional license issued under this chapter
in the name of said licensee may be likewise revoked or suspended by the Director.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Director of Consumer Affairs issue a decision:

1.  Revoking or suspending Automotive Repair Dealer Registration Number ARD
242996, issued to Piotr Josef Baran, owner of P & S 76;

2. Revoking probation and reimposing the order of revocation of Automotive Repair
Dealer Registration Number ARD 242996, issued to Pibtr Josef Baran, owner of P & S 76;

3. Revoking or suspending any other automotive repair dealer registration issued to

Piotr Josef Baran;
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4.  Revoking or suspending Smog Check Station License Number RC 242996, issued to
Piotr Josef Baran, owner of P & S 76;

5. Revoking probation and reimposing the order of revocation of Smog Check Station
License Number RC 242996, issued to Piotr Josef Baran, owner of P & S 76;

6.  Revoking or suspending any additional license issued under Chapter 5 of the Health
and Safety Code in the name of Piotr Josef Baran;

7. Revoking or suspending Smog Check Inspector License Number EO 001259 and
Smog Check Repair Technician License No. EI 001259, issued to Robert Paul Eacobacci;

8. Revoking probation and reimposing the order of revocation of Smog Check Inspector
License Number EO 001259 and Smog Check Repair Technician License No. EI 001259, issued
to Robert Paul Eacobacci;

9.  Revoking or suspending any additional license issued under Chapter 5 of the Health
and Safety Code in the name of Robert Paul Eacobacci;

10.  Ordering Piotr Josef Baran, owner of P & S 76, and Robert Paul Eacobacci to pay the
Director of Consumer Affairs the reasonable costs of the investigation and enforcement of this
case, pursuant to Business and Professions Code section 125.3;

11. Taking such other and further action as deemed necessary and proper.

DATED: fedraary [€, 2015
W PATRICK DORAIS

Chief

Bureau of Automotive Repair

Department of Consumer Affairs

State of California

Complainant

SA2014120066
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BEFORE THE DIRECTOR
PEPARTMENT OF CONSUMER AFFAIRS
- BUREAU OF AUTOMOTIVE REPAIR

STATE OF CALIFORNIA

In the Matter of the Accusation Against;

PIOTR JOSEF BARAN : A Case No. 79/12-168

P&ST76

3634 Farm Hill Boulevard

Redwcod City, CA 94061

Automotive Repair Dealer Registration No.
ARD 242996 L

Smog Check Station License No.
RC 242996 .

and

ROBERT PAUL EACOBACCI

515 Nimred Street, Apt. D

Nevada City, CA 95958 :

Basic Emission Specialist Technician
License No. EB 001269, Renewed as
Smog Check Inspector Lisgense No, EQ
001259 and Smog Check Repair
Technician License No, El 0001269

" Respondents,

DECISION

The attached Stipulated Settlement and Disciplinary Order Is hereby accepted and
adopted as the Decision of the Director of the Department of Consumer Affairs in the above-
entitled matter only as 10 respondent Plotr Josef Baran, owner, Automotive Repair Dealer,
Registration No. ARD 242986 and Smog Check Statfon License No, RC 242896, The
typographical errors on page 2, fines 11 and 14, are naoted: The expiration date of the
Automotive Repair Dealer Reglstration No. ARD 242996 and the Smog Check Station License
No. RC 242996 should be changed from "December 31, 2014" 1o "December 31, 2013.”

The suspension of Automotive Repair Dealer Registration No. ARD 242996 and Smog
Check Station License No. RC 242996 shall commence on the sffective date of this Decision,

This Degision shall became effective éﬂ/ / // /5

DATED:  MAY 1§ 201 | %’Qf @” v
. nle] D CHANG

Ass|stant Chlef Counsel
Department of Consumer Affalrs
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KaMALA D. HARRIS
Attorney General of Cglifornia
JANICE K, LACHMAN
Supervising Deputy Attorney General
BRIANS. TURNER =~ -
Depug Attorney Greneral
State Bar No, 108991 '
1300 I Street, Buite 125
P.0. Box 944255 .
Secramento, CA 94244-2550
Telephone; g916) 445-0603
Facsimile: (916) 327-8643
E-mail: Briat, Twrner@do).ca.gov T S
Attorneys for Complatnany : :

' . BEFORE THE ' "
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

Smog Check Station License No, RC 242096

Tn the Matter of the Aceusatlon Apainst: C@se No, 79/12-168 . C .

PIOTR JOSEF BARAN STIPULATED SETTLEMENT AND
P&S76 . " | DISCIPLINARY ORDER

3634 Farm Hill Boulevard

Redwood City, CA 94061 . '
Antomotive Repair Dealer Registration No, (-
ARD 242996 | : '

and \
ROBERT PAUL EACOBACCI .
513 Nimxrod Street, Apt. 1) . .
Nevada City, CA 95959 . .
Basic Emission Specialist Technician S
License No, EB 001259, Renewed as Smog
Check Inspector License No, EQ 001259 and |
Smog Check Repair Technician Livense No,
EY 0001259 o

- Respondens, t :

- ITIS S'I“IPULATED ANﬁ AGREED by and between the Complainant and Res:pqndent,
Plot Josef Batan, P & S 76, to the sbove-entitled proceedings that the following matters are true:
. . 1 ‘ '

~STIPULATED SETTLEMBNT (79/12-168) |

[}
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| Aitorney General,

It om DGCemberSI 2014, unless renowed, .

- (Director), for the Bureaw, and is currently pending against Respondent. The Accusation and all

. " PARTIES -
1, ol Wellauch (Complainant) is the Chief of the Bureau of Avtomotive Repanr '
(Buraau) Hebrought this ection solely inhis ofﬁoial capaoity and is represented in this maﬁcr by
Kamala D Hards, Attorney General of the State of California, by Brian S, Turner, Deputy

2. Respondent Piotr Josef Baran, P & 8 76 (Respondent) is represented in this
proceeding by attornay Peter Lemmon, whose address is: 505 Coyote Street, Svite C, Nevada
City, California, 95959, (530) 265-6100. _ _

3. Onor about January 1, 2005, the Bareau issyed Automotive Repair Dealer
Regpistration No. ARD 242996 to Piotr Josef Baran, P & § 76 (Respondent). The Automotive
'ngair Desler Registration expires on Dgcember 31, 2014, unless renewed,

4. Onor about March 3, 2006, the Buréau Isgyed émog Check Station License No: RC
242996 to Piotr Josef Baram P & 8 76 (Respondent), ' The Smog Check Station License expires

JURISDICTION = .
5. Acousation No. 79/12-168 was filed befors the. Director of Consumer Affairs ,

other stétutdrily réquired documents wete properly served on. Respondeni on J uly 30,2012, '
Respondent timely ﬁled his Notics of Dofense contesting the Acousation.

6, Acopyof Acousatmn No., 79/ 124168 1# attached as exhibit A, and mcorpcratcd herein
by referenca. ‘ .

o ADYISEMENT IVERS

7': ReSpondent has oarefully read, fully diseussed with counsel, -and understands the
chsrges and allegations in Aecusatlon Ne, 79/ 12-168, Respondent has also oarefully read, fully
dxacussad with counse), and understands the cffects of thig Stipulated Settlement and Disciplinary
Order. o " » .

8.  Respondent is folly awars of his legal rights in this matter, tncluding the right toa
hearihg on the charges énd allegations in the Accusation; the right to be represented by counsel at

v 2
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1" his own expense; the right to confront and cross-examine the witnesses,against him; the rght to

prosent ovidence and to testify on his own behalf; the right to the issuance of subpoenas to compel
the aitendance of withesses and the producpion of dotnments; the right to racdngidamuon and
court teview of an adverse dec;sion, and all other rights accorded by the Cahfornia
Administrative Procedure Act and other appHeable laws,

9. Respondent vo]untarlly, lmowmg[y, and mtolhgontly walves and gives up each and
gvery right set forth abave, .

' et g!bABimY :
10. Respondent admits the truth of each aud ovary charge and allegation in Acousation

No, 79/ 12-168. : ' : . .

H.. ReSpondent aprees that 'his Automotive Repa?r Deeler Registration and Smog Check
Btation 'Lioense are subject to'disoipline and he agreos to be bound by the Director's probationary
terms as set forth in the Disciplinary Order below, ' '

12, This stipulation shall be subject o approval by tho,Director'or his desigﬁeé.
Respondent understands and agrees that counsel for Gomplamant gnd the staﬁ" ofthe Bureau may
commumnicate d:reotly with the Director and statf of tho Department of Consumer Affaxrs
regaxdmg this' stipulation and qottlemen‘u, withiout fiotice to or pammpaﬁon by Respondont or }na
counsel By s:gning the supulat:on, Respondent understands and agrees that he may not
withdraw his agreerment or seek to rescind the st:pulation prior to the time the Djrector considers
and aets upon it, If the Director fails to adopt this stipulation ag the Decision and Ordet, the -
'Shpulatod Settlement and i 5¢ iplinary Ordor shall be of no foree or effedt, oxeept fuy this

I paragtaph, it shall be inadmissible in aﬁy legal action botovcen the parties, and the Director shall ‘

not be disqualified from further a,'ction by having considered this matter,

13.  The parties undersiand and agreg that facsimile a.n<‘i ermail coples of t}iis,Stipu[gped
Settlement and Disciplinary Order, including facsimile and #mail signatures thereto, shell have
the san;le fores and effsct as. the originals,

H )
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: Dlsoipllnaty Order'

«

14, This Stipulated Settlsrment and Disciplinary Order is Intended by the pm:tios o be &
Integrated writing representing the complete, final, and exclusive é.mbbdiment of their agreement.
It supersedes any and’all prior or conternporaneous agreetents, understandings, c;isbussions,
negotiations, and commitments (written or oral). This Stipulated Sattlement and Disciplinary K
Order may not be altered, amended, mod} fied, supplemented, or otherwise changed except bya
writing executed by an authorized representative of each of the partxss. ' ‘

15, In consideration of the foregoing admissions and s‘npulations, the parties agres that
the Director may, without further notie or formal proseeding, i issue and entor the followmg

, DISCIPL,INARY ORDER
IT IS ORDERED that Automotwe Repaxr Dealer Regish'ation No. ARD 242996, and

Smog Check Staticn License No, RC 242996 issued to’ Respondent Piotr Jozef Baran, P & S 76

.(Respondem) are revoked, Howover, the revocations are stayed and Rcspondent is placed on

probation for three (3) years on the followlng terms and conditions, '
1, Actual Suspension. Automotive Repair Dealer Registrahon No. ARD 242996 snd
Smog Cheok Station License No. RC2429 96 issued to Respondent P:otr Josef Baran are |

| suspsndsd for fifieen (15) consecutive days.

2. Obey Al Laws. Coraply with all statates, regulations and rules govermng
automotive inspeotions, estimates and repairs, . . '

3,  DPost Slgn. Posta promment sxgn, provided by the Bureay, indicating the beginning
and ending dates of the SUSpensl or and Indloating the reason for the suspension, The sign shal] be!

' conspicuously displayed in a location open to and frequented by customers and shall remain

posted durmg the ontire perxod of aotual suspension, . ,

-4. . Repvrﬁng. Respondent or Respondent’s authorized representahve must report in -
person or in writing as presoribed by the Bireay of Automo‘ch Repair, on 8 schodule set by the
Bureay, but.noe more ﬂfequently than each quarter, on the methods used and success achgeVed in
maintaining compliance with the terms and conditions of Pro obatmn. . ‘

5 Repnrt Fmanclal Interest, W:’chm 30 days of the effective date of this a.ct:on, repofc '

4
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any financtal inferest vs'/hich any i)artners, officets, or owners of the Respondent facility may have
in any other tusiess raqﬁix"cd to be reéistered pursuant tc; Section 9884.6 of the Business and
Professions Code, * ' ' \

6 Random Inspecﬁons. Provide Burean representatives unrestridted BOCESS to-ingpeot
all velnclas (including parts) undergoing repaiss, up to and including the pomt of comple’aon '

7. Jurisdietlon. Ifan accnsation is filed against Respondert during ‘the term of
probation, the Director of Consumer Affairg shall have continuing jurisdiction over this matter
vntil the final decision on the accusation, and the period of probation shall be extended unti] such
decision. I |

8, | Violation of Probation, Should the Director of Consumer Affairs detérmim that
Respondent has failed 'to comply with the terms and conditions of proi)ati o1, the Deiaartment ma}",
after giving notice and opportunity to be heatd petitiondor revocation of ARD 242996 and RC
242996 ,

9', Restrlctions During the period of probaﬁon, Respondent shall- ot petform any form'
of smog inspection, or emlssiqn systom d1agnoszs ox repair, wntil Respondent has purchased,

installed, and maintained the diagnostic and rapalr equipmet prescribed by BAR necessary to

1| properly perform such work aud BAR h.as been gwen ID days hotice of the aveu]abl lity of the .

equrpment for xnspection bya BAR representatwe.

10.  Cuyt Recovery, Payment o the Bureau of the il amount of costs in the amount of

- $4,097.00 in twenty-four equal monthly installments with the final payment due fio later thm 12

months before probation terminates. Failure to complete payment of cost recovery within this
time frame sﬁall conatitute a violation of probation which r'x'xa;.y subject Respondent’s registration ‘
and license 0 outright revocation; however, the Direétor_ or the Director’s designee may elsct to
continue probation until such time as relmbursement of the entire cost fec;)very amount has been
made to the Bureaw, * '
. © ACCEPTANCE

1 have carsfully read the above Stipulated,Saﬁlemant and Disciplinary Order and have fully

discussed it with iny attorney, Péter Lemmon. Iunderstand the stipulation and the effect it will
' 5
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|| have on iy Automotive Repair Dealet Reglstration, and Smog Check Station License, Tenter -

into th:s Stipulated Settlemen’c and Dismplinary Order voluntadly, knovnngly, and infelligantly,
and agree to be bound by the Deoision and Order of the Director of Consumer Affaiss,

DATED: ZZ:Z (;ﬂ// d/é:l&é’/‘\»

TR JOSEF BARAN, P & S 76
Respondent

I have read and fully discussed with Respondest Piotr Josef Baran, P & 876 the terms and ' |

| conditions and other matters contained in the above Stlpulated Settlement and Dlsczphnary Order,

I approve its form and content,

DATED: 3,/;?2; '3 /p ﬁ&dog

* Péter Leminon
. , » Attorney for Respondent

ENDORSEMENT .
The foregomg Stipulaxed Settlement and D1soiplmary Order 18 hereby respectfully

subm:ttecl for consideration by the Divector of Consumer Affeirs.,

Dated: ; / Q 7 /_3‘ 5 Respectfully subritted,

KamaLa I, HArRrIS

Attorney General of Catifornia
JANICE K. LACHM
Supsfyising De

y/Atormey Genoral

TAN 8, TRURNER
Deaputy Attorney General
Attorneys for Complainant

8A2012104802
Stipulationxtf
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KAMALA D. HARRIS
Attorey General of California
ARTHUR D. TAGGART
Supervising Deputy Attomey General ... . .- .. ... . ST
BRIAN S, TURNER
Deputy Attorney General ' '
State Bar No, 108991
1300 I Street, Suite 125
P.0. Box 944255
Sacramento, CA 94244-2550
Telephone: '(916) 445-0603
Tacsimile: (916) 327-8643
Atiorneys for Comlqinant .

. BEFORE THE '
o DEPARTMENT OF CONSUMER AYFPAIRS .
FOR THE BUREAU OF AUTOMOTIVE REPAIR.

'515 Nimrod Street, Apt. D
{| Nevada City, CA 95959

_ Llcense Ne. EB 001259

. STATE OF CALIFORNIA
~In the Matter.of fhe Accusation Agamst "\ Case No. v & [,12'_168
|l rests - ' I

| 1912 Nevada City nghway ‘ . .
Nevada City, CA 95945 . ACCUSATION
Mailing Address: , ‘ ) . .
3634 Farm Hill Boulevard . SMOG CHECK
Redwood City, CA 94061 :

PIOTR JOSEF BARAN, OWNER, -

Automotive Repair Dealer Registration No.

ARD 242996 :

Smog Check Station License No. RC 242996
and

ROBERT PAUL EACOBACCL

Basic Exoission Specialist Technician

Respon(ient's.

Comﬁlaiqant aileges: '
) . PARTIES
" 1. John Wallauch (“Complainast”) brings this Accusition solely in his official cepacity
as the Chief of the Bureau of Automotive Repair (“}?nlreau”)‘7 Department of Consumer Affairs,
i
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Automoﬁve‘Repair Dealer Registration .
2. Ona date uncertain in 2005, the Bureau issued Automotive Repair Dealer
Registration Number ARD 242996 (“registration”) to Piotr Josef Bardn (“Respondent P & §7),

doing business as P & S 76. The registration will expire on December 31, 2012, unless renewed, ,.
Smbg Check Station License ' '

3. On or abowt March 3, 2006, the Burean issued Sn{og Check Station License Number

RC 242996 (“station lcense™) to Respondcnt P &8, The station license V\;ﬂl expire 6n December
31, 2012, unless renewed. ,

Basic Emission Specialist 'i‘qchpiciaﬁ License

4, Ona date uncertain in 1998, the Euréau issued Basié Bmission Specialist Technician
License Number EB 001259 (“fechnician license”? 10, Robert Pal Bacobacei (“Respondent’
Eécobac;:i”). The tec]:ﬁf.cia.n Yiecense was in full force'and effect at all times relevant to ﬁc
cﬁmges brought ﬁcrcit.x and will expire on December 31, 2012, uniess renewgd.

. STATUTORY PROVISIONS

5. Section 9884.7 of the Business and Professions Code (“Code™) states, in pertinent
part: '

. (=) The director, whete the antomotive repair dealer cannot show there
was a bona fide error, may refise to validate, ot may mvalidate temporarily or
permanently, the registration, of an avtomotive repair dealer for any of the following

. acts or omissions related to the conduct of the business of the automotive repair
* dealer, which are dons by the automotive tepair dealer or any automotive technician,
employee, partner, officer, or member of the automotive repair dealer,’

- (1) Making or authorizing in any manner or Yy any means whatever any
statement. written or oral which is vntrue or misleading, and which is known, or which
by the exercise of reasonable care should be known, to be untrue or misleading,

(4) Any other conduct which constitutes fraud.

~ (b) Except as provided for in subdivision (c), if an automotive repair
dealer operates more then one place of business in this state, the director pursuant to
subdivision (a) shall only invalidate temporarily or permanently the registration of the
specific place of business which has violated any of the provisions of this chapter.
This violation, or action by the director, shall not affect in any manmer the right of the
automotive repair dealer to operate his‘or her other places. of business. :

(¢) Notwithstanding subdivision (b), the director may invalidate .
temporarily-or permanently, the registration for all places of business operated in this
state by an automotive repair dealer upon a finding that the automotive repair dealer

2
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bas or is, engaged in a course of repaated and Wﬂlﬁxl violations of thJs chapter, or
regulanons adopted puxsuant to it. |

6.  Code section 9884.13 prowdes in pertinent part thet the exp:ration of 2 valid
registration shall not deprive the director or chief of jurisdiction to proceed with a disciplinary
prozeeding a,gainstlan automotivé repair dealer or to render a decision invalidating & registration
temporarily or perman&nﬂy ' '

7. Code sectlon 477 provxdes, in pertinent part ﬂaat "Boa,rd" includes "bureau,”
"commissmn," "connmttee,"."departmen’t," "dlvision," "exammmg commitiee,” "program,“ and
”agency " "Ljcense" includes certificate, regisiration or other means {0 engage in a business or
professmn regulated by the Code. . 4 ,

8.  Section 44002 of the I-Iealth and Safety Cods prowdes in pertment part, that the

Director has all tha powers and authority granted wnder the Automotive Repair Act for enforoing |

the Motor ‘Vehicle Inspection Program. " ‘
9. " Section 440722 of the Health and Safety Cods states in pertment part:

The director may 08 end, revoke, or take other dlsclplmary action
against a license as provided in this article if the licensee, or atty partner, ofﬁcer or
,dJrector theteof, does any ofthe following: . .

() Violates any section of this chapter [the Motor Vehicle Inspection
Program (Heaith and Saf. Code, §44000, et seq.)] and the regulations adopted
pursnant to i, w]nch related to the licensed activities, :

(c) V1olates any of the regulatmns adopted bﬂr the director I;ux'suant to
this chapter.

(d) Commits any act involving d1shonesty, fraud, or deceit Whereby
another i§ injured. |

10.  Section 44072.6 of tha Health and Safety Code prowdes, in, pertment part, that the |

expiration or suspension of a license by operation.of law, or by order or decision of the Director

' of Consumer Affairs, or a court of Taw, or the voluntary surcender of the license shall not deprive

the Director of jurisdiction. to proceed with disciplinary action,
11 Section 44072.8-of the Health and Safety Code states:

‘When a license has been revoked or suspended followmg g hearing nnder -
th:s article, any additional license issued voder this chapter in. the name of the
hcensee mey be likewise revoked or suspended by the director,

-
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12 - Code- seotmn 123.3 provides, in pertinent part, that a Board may request the
acimmstratwe law judge to direct a licentiate found to have committed a violation or v:olatioﬁs of
the licensing act tb pay & sum not to exceed the reasonable costs of the invéstigation and
enforcement of the-case. o

o | FACTUAL BACKGROUND

13. In or about March, 2011, the Bureau was contacted by an ynidentified person, who

alleged thai Rsspondent Bacobacci, who was employed by Reaspondent P & S, had performed &n

[t ilegal smog mspechon “The informant mdlcatad that a 1999 Land Rover Discovery (* ‘Vehlcle

1), owned by Rsspondent P & Shad failed & prmr SINOg mspeotion due 1o the Malfunction

, Indicator Light (“MIL”) being lllununated and that ReSpondent Eacobanm was unzble to Tepair

the vehiole to turn off the MIL, .' ¢
14.. Onor about June 1, 2011, the Bumau condnoted a dataﬂed revww of the Vehicle

‘Information Database (“VID"), which showed that Vehicle 1 had fmled the earlier smog .

inspection performed on May 24, 2010, The VID also showed tbat on August 20, 2010, Vehicle
1 passed, with-all momtors completed, no, history fault codes and ermssmn repairs performed. A

further review of the VIiD revealad that another 1999 Land Rover D1scovery (“Vehicle 2”) had

||, aldo been tested and passed on August 20, 2010 within mitwtes after the passing test on Vehicle

1. Respondent Bacobacci 1ssued Certificate of Comphance Number N'W349717C for Vehicle 1,
In fact, Vebicle 1 was not ’cested durmg the OBD ¥ functional. tast1 and Vehicle 2 was used,
constltutmg clean pluggmg

} T On Board Diagnostios (OBD 1) functionel test is an automated function of the BAR-97
analyzer, During the.OBD II functional test, the technician is required to connect an interface cable from
the BAR-97 analyzer to a Diagnostic Link Connector (DLC) which is located inside the vehicle, Through
the DLC, the BAR-97 analyzer automatically retrieves information frou the vehicle’s on-board computer
about the status of the readiness indicatoxs, trouble codes, and the MIL (matfunction indicator hght) Ifthe|
vehicle fails the OBD Il functional test,.it will fail the overall mspectmn

Clean pluggmg is the use of the OBD IL readiness monitor statws and stored favlt code (trovble -

- code) status of e passing vehicle for the purpose of ﬂlegally maumg 8 8mog certificate to another vehicle

that is not in compliange dusto a failure to complete the minimum number of self tests, kown as
monitors, or due to the presence of a storad Talt code that indicates an emission control system or
component fallure
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15, On Ny 20, 2011, the Burdau visited Respondent P & §°s facility and spoke with
Regpondent Eacobaccl regarding these vehicles, Respondent Eacobacci admitted to the Burean
that he had used Vehxcle 2, whmh belonged to & customer, $o pass the OBD-II functional test for
Vehicle 1. o

_ (Misleading Statements) .

16. RespondentP & S has subjected his registration to discipline under Cods section
9884.7, subdivision (2)(1), in that on or aboui August 20, 2019, he made otatements which he
knew or which by exercise of reasonzble oare }1.e should have known were usttrue or migleading as
follows: RespondentF & 8 certiﬁed that vehicle 1 had passed J:nspactio'n and was in compliance
with applicable laws and regula.txons In fact, Respondent P & S conducted the mspection on
'Vehicle 'using clean pluggmg methods by substifuting or nsing Vebmlo 2 durmg the OBD II
fumotional tests in order 4o issue the smog ocertificate of comphance for Vehicle 1, and did not test
or inspect that vehicle as required by Heslth and Safoty Cods section 44012,
| E ' SECOND CAUSE FOR DISCIPLINE

(Fraud) '

¢

"17. Respondent P & S has subjected his registration to discipling wnder Code section
9884.7, subdivision (a)(4),'i1.:1 that on or sbout August 20, 2010, be committed acts which -

constitute fraud by issuing electronic Certificate of Compliance Number NW349717C for Vehicle| -

1 ivithout pérformin'g a boma, fide inspeotion of the emission control devices arid systems on that

vehicle thereby depnvmg the Peopla of the State of Cahforma of the proteonon afforded by the
Motor Vehlcle Inspection Program. o

THIRD CAUSE FOR DISCTPLINE

(Violation of the Motor Vehicle Inspection Program)
18, RespondentP & 8 has subjected his station license to discipling wnder Health and’
Sa.fety Code section 44072.2, subdlvmmn (8), in that on or about August 20, 2010, regarding,

) Vehlole 1, he wolated sections of thet Code, as follows

i

.
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a.  Section 44012: Respondeﬁt | 3 & 8 fa?'led to ensure that thé emission corirol tests
were performed on that vehiele, in acco;:dande with procedures presc_ribéd by the department.

b, Section 44015: Respondent? & S iésued electronic Certificate of Compliance
Nurnbcr NW349717 c for that vehicle, w1thout epsuring that the vehicle was prope:rly tested and
mspected 1o determine if if was in compliance with I—Iealth and Safety Code section 44012

FOURTH CAUSE FOR DISCIPLINE
(Violations of Regulations Pursuant to the Motor Vehicle Inspectlon Program)

19. Respondent P & S has sub_}ected his station lcense to discipline under _I-Iealth and
Safety Code section 44072.2, subdivision (), in that on or about Angust 20, 2010, regardirig” -
Vehicle 1, be violated sections of the California éode of Reglﬂations,'tiﬂs 16, as follows:

. a.  Section 3340.35, subdwismn (©): Respondent P & 8 {ssued the eIectromc certificate

1l of comphance even thongh that vehmle had not been inspected in accordancc w1th section

3340.42 of that Code. , ‘
G - Section 3340.42: Respondent P&S fa:tled to conduct the reqmred smog tests and -
inspections on that vehicle in accordance w1th the Bureau 3 specifications,
' FIFTH CAUSE FOR DISCIPLINE
(Dishonesty, Frand or Deceif) '
20, Respondent P & S has subjected his station Heeise to discipline under Heélth and
Safety Code seotion 44072.2, subdivision (d), in st on or about Augast 20, 2010, regarding

Vehicle 1, he; committed asts involving dishonesty, fraud or deceit whereby another was injured

By issuing electtonic Certificate of Cotnpliance Number NW349717C for that vebicle without

performing a bona fide inspection of the emission control déviqes and systems on that vehicle,

| thereby depriving the People of the State of California of the protectibn afforded by the Motor

Vehicle Inspection Program.

I

SIXTH CAUSE FOR DISQI_PLLEE
R (V iolations of the Motor Vehicle Inspectlon Program)
21.. Respondent Eacobacci hes subjected his technician license to discipline under Health

and Safety Cods seotior 440722, subdivision (s), n that on or about August 20, 2010, regarding

6
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Vehigle'1, above, be f@.ﬂcd ') C(;ﬁiply with section ~440' 12 of that Code in a material respect, as.
follows: Resﬁgon‘dent Facobacct failed to perform the emission o:ontrol tests an. Vehic_l;c 1in
accorda:nce with procedures presctibed by the department.
o « SEVENTH CAUSE FOR DISCIPLINE
(Violations of Regulations Pursuant to the Motor Vehicle Inspection Prog'ram) : .
22. Respondent Bacobacci hes spbjécted his t'echnioian license to diéc.ipline tnder Health

-and Safqty Code section 44072.2, subdivision {¢), in tﬁa‘c on or gbout August 20, 2010, regaxding )

Vehicle 1, i violated sections of the California Code of Regulations, title 16, 2s follows: |
8 Séction 334030, subdivision (a); Respondent Eacobaoci fhiled to inspect angi test
that vehicle in acoordance with I:Iealth and Safety Co de section 44012, , ’
b; ) Sectwn 3340.42: Rcspondent Bacobacol faﬂed t0 conduict the required smog ’aests

|l and :mspectmns on, that vehicle in aocordance with the Bureau 8 spec1ﬁcat1ons

EIGHTH CAUSE FOR ISCIPL
. (sthonesty, Fraud or Deceit)
23. . Respohdent Eacobacm has subjected his techmcmn license to chscxplme under Health

Vand Safety Code scetion 44072.2, subdmsxon (d), in that 0B 01 about Angust 20, 2010, Vehlcle 1,

above, he cor.nmﬂted acts mvolving dJShonesty, fraud or deceit whereby another was myxredby
issuing electronio Certnﬁca,’ce of Comphance Numb er NW349717 C wnthout performmg a’bona
fide inspection of the emission control devices and systems on fhat vehicle, thereby deprwmg the
People of the State of Cahforxna of the protection afforded by the Motor Ve]:ncle Inspectmn
Program.

PRIOR CITATIONS

24. To de'cermme the dagtee of penalty, 1f amy, to be Jmposed upon stpondents 4 & s
ard Eacobacm, Complainant a]leges, as follows

B, On August 22,2007, the Bufeau issued Cﬂatzon No. C08-0151 to Rﬁspondent P&S
against his registration and station licenses for mola‘nons of Heelth and Safety Code .sectxon
44012, subdivision (f) (faiture to perform a visual/functionsl check, of emission control devices)
and Calit"on'iia Cods of.Reglﬂations, tite 16, (“Regula’c.ion”), sectior 3340.35, subdivision (¢) h
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(issuing a certificate of co:ﬁpliance to a vehiole improperly tested), Respondem P &S issuod a
certificato of compliénce to a Bureaw vehicle with a missing pulse air injection éystam'. The
Bureau assessed a (.Q'.Vil penalty of $500. Respondént P&S complied with this-citation on -
September 24, 2007.. . ‘ '

b. Qn Septen'zber 27, 1999, the Bureau issxi;:d Citetion No. M2000-0166 to Respondént
Bacobacel againstl]ais technician Lcense for violations of Health and Safety Code section 44032,

' (qualified technicians shall perform tests of emission control systems and devices in accordance
|| with section 44012 of that Cods) and California Code of Regulations, title 16, (“Regulstion™)

I} section 3340.41, subdivision (c) (no person shall enter into the test analyzer system any vehicle

identification informetion.or emission control system identification data for any vehicle other

'than the one being tested. Nor shall sny person knowingly enter into the test analyzer systein any

falss information sbout the vehicle being tested), Respondent Bacobacci certified 44 vehicles

-between the dates of July 1, 1999, and July 16, 1999, by entering false vehicle license plate

numbers into the Test Analyzer System. Respondent Eacobacci was required to attend an §-howt
training course. Respondent Bacobacci complied with this citation on March 18, 2000,
e. On Apﬁl 9, 2003, the Bureau issued Citation No. M03-1046 1o Respondent Eacobacel

. against his technician license for violations of Health.and Safé’cy Code section 44032, (qualified -

technicians shall perform tests of emissiori conirol gystems and devices in accordance with

|t section 44012 ofthat Code) and Califoxnis Code ;)f Regulations, title 16, (“Regulation”) section

3340.30, subdivision (a) (qualified technicians shall inspect, test, and repair vehicles in
accordance with sections 44012 and 44035 of the Health .and Safety Cods, and Regulaﬁ'on section

3340.42). Respondent Eacobacti issued a certificate of cdnipliaﬁcp to a Bureau vehicle with the

- ig'nition timing adjusted Beyoﬁd the manufacturer’s specifications. Respondent Bacobacoi was

required to attend am 8-hour fraining course, Respoﬁdent 6ompﬁad with this citation on Mayl 30,
2003, | ' S

d. On Aﬁgust 22, 2007. , T:he Bureau issue;i Citation No. M08~0i52 to0 iiespondent
Eacobacei agaiﬁst his technician license for violations of Health and Safety Code section 44632,

(qualified technicians shall perform tests of emission control systéms and devices in accordance .

8
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wifh. section 44012 of that Code) and California 'Code'of Regulatiops, tij;l; 16, (‘er;gulaﬁon”) |
section 3340.30, subdivision (a) (qualified techniciaﬁs shall inspect,.test-, and repair vehicles in
accordance with .sections 44012 and 44035 of the Health and Safety Cdde, and Regulation section
3340.42). Respondent Bacobacei issued a certificate of compliance 1o & Bureau vehicle with a
‘missing pulse air injection system. Rsspondent Eacobacm was required to attend an 8-hour
1:rammg course. Respondcnt complied with this c1tat10n on, Ootobar 10, 2007

OTHER MAT TERS

. 25, Pursuant to Code secnon 9884.7, suibdivision (c), the Director may refuse to valldate,

or may ‘nvealidate temporarily or permanently, the registrations for all places of busmess operated

1l inthis state by P101:r Josef Baran upon a finding that he bas, or Is, engaged in a course of repeatad

and willfiil violations of the laws and regulations pertammg 1o an automotlve repair dealer.
26, I’ursuant to Health & Safety Code section 44072, 8 if Smo g Check Station L1cense
Number RC 242996 issued to Piotr JosefBaran, domg busmess asP & § 76 is rovoked or

suspended, any additional license issued under this chapter in the name of said 11censee may be

likewise Ievoked or suspended by the director,

27.  Pursuagt to Health & Safety Code ssc‘mon 44072.8, 1f Basic Emission Speclahst
Technician License Number EB 001259 issued to Robext Paul Hagobacel, is revoked or
suspended, amy additional Imense isyued under this chapter ih the name-of said licensee may bé '
likewise fevok;ed or suspended by the dire;otor. '

o PRAVER ,

WHEREFORE, Complainant requests that & hearing be held o the xoatrs herein alleged,
and that following the heariﬁg, the Director of Consvmer Affais issue a decision: ’

L ’ Revoking, 'suspending or falécing on probation Autqmbtive Repair Dealer Registration| -
Nummber ARD 24299.6, issued to Pio"cr J'os'ef Baran, doing business as P. & 5 76;

2. Revoking, suspending or placing on probation any ot}':er gutomotive repair dealer
regis‘crafion issued to Pioty Josef Baran; L )

3. Revoking or suspendmg Smog Check Sta‘non Lmanse Number RC 242996, wsued 1o
Piots Josef Balan, domg busmess as P & 876;




O oo A1 N W R W N

gﬁgﬁﬁ'fﬂgﬁugmmqmw&wu:b—‘o

DATED: sl LB, 720 |&

4.. Revokmg or suspending any addltlonal hcense issued under Chapter 5 of.the ‘Health
and Safety Code in the name of Piotr Josef Baran

5. Revoldng or suspending Basw Bmlssmn Speoialist chl;hician License Number EB

001259, issued to Robert Payl Bacobacci; a .

6.  Revoking or suspending any additional Heense issued under Chapter 5 of the Health

and Safety Codé in the nzme of Robert Paul Hacobacok;
o Ordsnng Piotr Josef Bararxand Robert Paul Eacobacm {o pay the Bureau of '
Automotive Repair the reasonable costs of the investigation and enforcement of this case,
pursuant to Business and Profcsmons Code secuon 125 3 and

8. Talcmg such other and further action a8 deemed necessary and pmper. .

7= avtn VA7) ({t

' g& WALLAUC,

Burean of Automotive Repair
Department of Consnmer Affairs
State of Californis

Camplainant

| 842012104802 - -
10909199.doc : ‘
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BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against;

PIOTR JOSEF BARAN Case No. 79/12-168

P&S76 - :

3634 Farm Hill Boulevard

Redwood City, CA 94061

Automotive Repair Dealer Registration No.
ARD 242996

Smog Check Station License No.
RC 242996

and

ROBERT PAUL EACOBACCI

515 Nimrod Street, Apt. D

Nevada City, CA 95959

.Basic Emission Specialist Technician
License No, EB 001259, Renewed as
Smog Check Inspector License No. EO
0001259 and Smog Check Repair
Technician License No. El 0001259

Hespondents.

DECISION

The attached Eacobacci Stipulated Settiement and Disciplinary Order is hereby
accepted and adopted as the Decision of the Director of the Department of Consumer Affairs in
the above-entitled matter only as to respondent Robert Paul Eacobacci, Smog Check Inspector
License No. EO 0001259 and Smog Check Repair Technician License No. EI 0001259. The -

following typographical errors are noted:
1. Page 1, caption: The name “Ecobacci” should be “Eacobacci.”

2. Page 1, caption; page 3, lines 16 and 1; and page 3, lines 16 and 17: “Smog Check
Inspector License No: El 0001259 should be “Smog Check Inspector License No.
EO 0001259" and “Smog Check Repair Technician License No. EO 0001259" should
be “Smog Check Repair Technician License No. El 0001259,

3. Page 5, line 21: “Smog Check Repafr License No. EQ 0001259" should be “Smog
Check Repair License No. El1 0001259."

This Decision shall become effective é// L// 3

oates: _ WY VO Ty

DONALD CHAN
Assistant Chief Counsel
Department of Consumer Affairs
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KAMALA I, HARRIS

. Attorney General of California

JANICE K., LACHMAN .
Supervising Deputy Attorney C"rcneral
BRIAN 8. TURNER
Deputy Attorney General
State Bar No, 108991 .
1300 T Street, Suite 125
P.0. Box 944255
Sacramento, CA 942442550
Telephone: (916) 445-0603
Facsimile: (916} 327-8643
E-mail: Brian. Turher@doj.ca.gov
Attorneys for Complainant

BEFORE THE '
" DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

n the Matter of the Accusation Against:

PIOTR JOSEF BARAN
P&ST6

3634 Farm Hill Boulevard
Redwood City, CA 94061 :
Automotive Repair Dealer Reglstrahon No.
ARD 242996

.Smog Check Station License No. RC 242996

and

- ROBERT PAUL EACOBACCI -

515 Nimrod Sireet, Apt. I)

Nevada City, CA 95959

Basic Emission Specialist Technician
License No. EB 001259, Renewed as
Smog Check Inspector License .

Ne, EY 0001259 and Smog Check Repair
Technician License No. EO 0001259

Respondents |

Case No, 79/12_-168

ECOBACCI STIPCLATED
SETTLEMENT AND DISCIPLINARY
ORDER

STIPUCATED SETTLENENT (19/12-168),


mailto:Brian.Turner@doj.ca.gov
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IT18 HEREBY STIPULATED AND AGREED by and between the Complainant and

Robert Paul Ecobacm in the above-entitled proceedings that the following matters are true:
_ PARTIES ,

1. John Wallauch (Complainent) is the Chief of the Bureau of Automotive Repaif
(Bureau). He brought this action solely.in his ofﬁmal capacity and is represented in this matter by
Kamala D, Harris, Attorney General of the State of California, by Brian 8. Turner, Deputy
Attorney General. .

2, Respondem Robert Paul Eacobace] (Respondent) is represerrted in thls proceeding by

. S Coyehe Sk, e ©
attorney Peter Lemmon. » whose address is %@Premdenee—MmeRead Nevada City, CA 95959,

3, | On or about January 1, 1998, the: Bureau issued Basic Emission Specialist Téchniclan
License No, EB 001259 to Robert Paul Eacoba_cci (Respondent). 'The Basic En;lissiAo'n Specialist
Technician Liccnse was in full force and e?ifect at all times relqvant' fo the chérgeg brought in
Accusation No., 79/12-168. Respondent’s'B'asic Emmission Specialist license was set o expire
on December 31, 2012 but‘pmsuant to Title 16 Califqmia Code of Regulations Section
3340.28(e) Respondent rcr{emd the Basic Emmission Specialist License a5 Smog Check
Inspector License No. EO 0001259 and Smog Chcck Repair Technician License No. EI 0001259,
Both the Smog Check InSpeotor Hcense and Smog Check Repaxr Technician license are in full
force and effect and will expire on Dccemberlii_l ; 2014 unless renewed.

JURISDICTION
4 Aécugation No, 79/12-168 was ﬁled‘ before ihe Director of Consumer Affairs

(Director), for the Bureﬁu, and {s cﬁrrently pending against Respondent. The Acousation and all

other statutorily required documents were properly servéd on Respondent on July 30, 2012,

Respondent timely filed his Notice of Defense contesting the Accusation.
5. A copy of Accnsation i\lo. 79/12-168 is attached as exhibit A and incorporated herein
by reference, o -
ADVISEMENT AND‘ WAIVERS '
6. Reépondent has carefully read, fully discussed with counsel, gnd Updérstands the
chalrges and allegations in Accusation No, 79/‘ 12-168, Rcspondeut has also carefully tead, fully
2

STIPUCATED SETTGEMENT (797127168

ot g
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discussed with coimsel, and understands the effects of this Sﬁpulatéd Settlement and Disciplinary
Order, ‘ . _
7, - Respondent is fully aware of his leéai rights in this matter, inchuding the righttoa

hearing on the charges and allegations in the Accusation; the right to be represented by counsel at

" his own expense; the right to confront and cross-examine the witnesses against him; the right to

presén’c evidence and to testify on his own behalf; the right to the idswance of subpoenas to compel

the attendance of witnesses and the production of dobur_nents; the right to reconsideration and

cout review of an adverge deoision; and all other rights aocorded by the Califomia

'Admtmstratwe Procedure Act and other applicable ]awa

8. Rcspondcnt voluntanly, knowmgly, end mtelh gently waives and gives up each and
every right set forth above, '

CULPABILITY

9. Respondent admits the truth of each and every charge and allegation in Accusatton
No, 79/12-t68
. 10, Respondent agrees that hls Basic Emission Specialist Techmclan Llcense renewed as

Smog Check Inspector License No. EI 0001259 and Smog Check Repau' License

_No. EOQ 0001259 are sub_]ect to discipline angd he agrees to be bound by the Director's

proba’nonary terms as set forth in thc Dlsciphnary Order below,
‘ CONTINGENCY

11, This stipblation shall be éubjéct to approval by the Director orhis designee,
Respondent understands and 'agrees tﬁat counsel for Complainan;c and the staff of the Bureau may
communicate directly with the Director and staff of the Department regarding this stipulation and
settlement, without notice to or participation by Respondent or his counsel. By signing the

stipulation, Respondent understands and agrées that he may not withdr'aw his agreement or seek

to rescind the stipulation prior to the txme thc Dmsctor considers and acts upon it. If the Director

Tails to adopt this stipulation as the Decxsmn and Order, the Sti pulatad Seitlement and
Dlsciplmary Otder shall be ofno force ot effect, except for this paragraph, it shall be inadmissible

N STIPOLATED SETTLEMENT(79712-168Y
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in.any legal action between the pa;‘ties, and the Director shall not be disqualiﬁ'ed from furth.er‘
action by having considered this matter. ' .

12. The parties underst.and and agree that facsimile or emailed copies of this S'tipulatecl
Settlement and Disciplinary Order, including facsimile or emailed signatures thereto, shall have
the sarhe force and effect as the originals. o

13.  This Stipulated Settlemient and Disciplinary Ordet is intended by the parties to be an
integrated writing representihg the complete, ﬁnal, and exclusive embodiment of their agreement.
It supersedes any and all prior or contcmporane;ouﬁ agreements, understandings, discussions,
negotiations, and commitments CWI'ittBI‘l gr'oral). This Stipulated Seftlement and Disciplinary
Order may nat be altered, amended, modified, supplemented, or otherwise changed except by a
wntmg executed by an authorized representative of each of the part1cs '

14, In comzderatxon of the foregoing admissions and stlpulatlons the parties agree that .
the Director may, without further notice or formal proceeding, issue aqd enter the foll owing
Disciplinary Order: . A .

o DISCIPLINARY ORDER .
XT IS ORDERED.itiat Basic Emission Specialist Technician License No. EB 001259

oy .
renewed as Smog Check Inspector License No EO 0001259 and Smog Check Repair License

No. EI 0001259 issued to Respondent Robert Paul Eacobacei (Respondent) are revoked
Howevet, the revocations are stayed and Respondent is p!aoed on probat1on for three (3) years on
the following terms and coriditions. '

1.  Actual Suspension, Smog Check Inspector License No, EO 0001259 and Smog
Check Repair License No, EI 0001259 issued to Respondent Robert Paul Eacobacei are
suspended fox-' fifteen consecutive days following the effective datezalis decision and order.

‘2., -Obey All Laws, Comply with all s;catu'ics, regulations and rule_s governing _
aﬁtomoﬁve inspections, estimates and repais, :

3 Reportmg Respondent or Re:spondent’s authorized representatwc must report in
person or in writing as prescribed by the Bureau of Automotwe Repair, on a schedule set by the
Bureau, but no more frequently than each quarter, on the methods used and sucqess achieved in

4

STIPULATED SETTLEMENT{75712168)
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maintaining compliance with the térms and conditions of probation.
-4, Random Inspections. Provide Bureau represeniatives unrastrictc& access, to inspect
all vehicles (including parts) undergoing repairs, up to and incluc_ling the point of completion.
5. . Jurisdiction. If an acensation is filed against Respondent during the term of

probation, the Director of Consumer Affairs shall have continuing jurisdiction over this matter

| until the final decision on the acousation, and the period of probation shall be extended until such

dccision.

"6, YViolation of Probation. Should the Difectof of Consumer Affairs determine that
Rcspondent'has failed to compl'y with the terms and conditions of probation, the Department may,
after giving notice and opportumty to be heard revoke Respondent’s license. |

7. Continuing Education Courses, During the penod of probation, Respondent shall

-attend and sucoessfully complete a Bureau Certified License Inspector Training Course, Level I,

applicable to the class of license held by the Respondent. The course shall be completed and
proof of completion subm:tted to the Bureau within 180 days of the effective date of this decision |-
and.order. If proof of completioni of the course is not furnished to the-Bureau within thelgg ~day
period, Reswndcnts license sha!l be Jmmcdlatcly suspended until such proof is received. -
' 'ACCEPTANCE

. I'have carefully read the above Stipulated Settlement and Disciplinary Order and have fully
discu.sscd it with my attorney, Peter Lemmop. I understand the stipulation and the e;ffect it will
ﬁave on' my Basic Emission Specialist License No. EB 0001259 renewed as Srpog Check
Inspector License No EO 0001259and Smog Check Repair License No. O 0001259, I enter into
this Stlpulated Settlement and Disciplinary Order voluntarily, k.nowmgly, and intelligently, and

agree to be bound by the Decmon and Order of the Director of Consumer Affairs.

o 3005 e ol Gt

KOBERT PAUL EACOBACCI
Respondent

“§TIPOLATED SETTLEMENT 179712-168)
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26
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DATED: 3/ ;Lb;’/f.‘?
[

T have redd and fully discussed with Respondent Robert Paul Bacobacci the terms and

conditions and other matters contained in the above Stipulated Setflement and Disciplinary Order.

yeNAN
Péter Lemmon
Attorney for Respondent

1 approve its form and content,

ENDORSEMENT
The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Director of Consumer Affairs.

Dated: 3 / 2 ? /( 5' o Respectfully submitted, -

KAMALA D, HARRIS '
Attomey General of Cahforma

Deputy Attorney General
Atrorneys Jor Complainant

SAZ012104802
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Exhibit A

Accusation No. 79/12-168
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XaMALA D, HARRIS
Attorney General of California
ARTRUR D). TAGGART
Supervising Deputy Attornsy General
BRriaN S. TURNER
Deputy Attcrney General
State Bar No. 108991
1300 I Street, Suite 125
- 2.0, Box 944255
Sacramento, CA. 94244-2550
Telephone: (916) 445-0603

 Facsimile: (916) 327-8643

Attorneys for Complainant -~

BEFORE THE

DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF .CALIFORNIA

In the M'att‘mj of the Accusation Agatnst:
P&ST6 ‘

1912 Nevada City Highway

Nevada City, CA 95945

i Mailing A ddress:

3634 Farm Hill Boulevard

Redwood City, CA 94061

PIOTR JOSKEF BARAN, OWNER |
Automotive Repair Dealexr Registration No,
AR 242996 ' ’
Smog Check Station License No, RC 242995,

and

ROBERT PAUL EACOBACCL

- 515 Nimrod Street, Apt. D

Nevada City, CA-95959
Basic Epnission Specialist Technician
Yicense No. EB 001259

Respondents.

Complainant gi}eges:

1 Case No. 79/?2"?‘68

ACCUSATION
SMOG CHECK.

PARTIES

1. John Wallauch (“Complaivant”) brings this Accusation solely in his official capacity

i

as the Chief of the Burcan of Automotive Repair (“Bureau”), Departmerit of Consumer Affairs,
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Automotive Repair D?ﬁlel‘ Registration -

2.  Onadate uncertain in 2005, the Bureau issued Auntomotive Repair Dealer
Registration Number ARD 242996 (“registration”) to Piotr Josef Baran (“Respon(iemt P &S,
doing business as 'P & 8 76. 'I"he registration will expire on December 31, 2012, unless renewed,

| Smog Check Station License '

3. On or about March 3, 2006, the Burean izsued Stmog Check Station License Number |

RC 242996 (“station license™) to Respondent B & §. ‘The station license will expire on December
31, 2012, unless renewed. ' '
‘ Basﬁc Emission Specialist Technician Licens;a . ,

4.  Ona date uncertain in 1998, the Bureau issued Basic Emission Specialist Technician
Licenss Numbey EB 001259 (“technician license™) to Robert Paul Eacobacei (“Rsspbndent -
Eacobacci”).' The téchnician license was in full foree and effect at all times relevasit to the -
cha.rées brought hc:rcm and will elnqnire on December 31, 2012, niless renewed, ‘

STATUTORY PROVISIONS ,
5. Section 9884.7 of the Business and Professions Code (“Code™) states, n pertinent
part: ' '

(a) The director, where the automotive repair dealer cannot show theye
was a bona fide ervor, may refuse to validate, or may mvalidate temporarily or
permapently, the registration of an automotive repair dealer for any of the following
acts or omissions related to the conduct of the business of the automotive repair
-dealer, which are done by the antomotive repair dealer or any automotive techhiclan,
gmployee, partner, officer, or member of the automotive repair dealer.

(1)-Mzking or authorizing in any manuer or by any means whatever any
. statement wiitten, or oral whicl is untrue or misleading, and which is kuwown, or which
" by the exercise of reasonable care should be known, to be untrue or misleading,

(4) Axy other conduct whick constitutes fraud. |

(b) Except as provided-for in subdivision (¢), if an automotive repair
dealer operaies more than one plice of business in this state, the director pursuant to
" subdivision (a) shall only ixvalidate temporarily or permanently the registration of the
specific place of business which has violated any ogJ the provisions of this chapter.
This violation, or action by the director, shall not affect 1n any manmer the right of the

automotive repair dealer to operate his or her other places of business,

(o) Notwithstanding subdivision tb), the director may invalidate
temporarily-or pertuanently, the registration for all places of business operated in this -
.+ state by an automotive repeir dealer upon a finding that the automotive repair dealer

~
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has, or s, engaged in & course of xepeated and w:llful violations of this chapter, or
regulatlons adopted purstant to 1t

6.  Code section 9884.13 prov1des, in pcrtincnt part, that the expiration of a valid
registration shall not deprive the director or chief of jurisdiction to proceed with a disciplinary
proceeding against an avtomotive repair dealer or fo render a decision invalidating & registration °
temporarily or permanently, o

' 7. . Code section 477 provides, in pertinent patt that "Board" includes *burean,"
"commission,” "committes," "dcpartmen‘r," “dwxsmn " "sxammmg commﬂ:tee,“ “program," and
"agenoy." "License” includes cerhﬁcate regxstratmn or other means to engage in a business or |
profcssmn regulated by the Code o

8. Sec’uon 44002 of thé Health and Safety Code prov1des, in pertmsnt part, thatths
Director hias a]l thc powers and anthority granted imder. the Antometive Repair Act for enforeing
the Motor Vehicle Inspection Program. ‘ ‘

.9. Section 44072.2 of the Health and Safety Code states, in pertmﬁnt part

The director 1 may suspend, revoke, or take other disciplinary achon
against a license as provided in this article if the licensee, or any partner, ofﬁcer, or
- director thereof, does any of the following:

(a) Viplates any section of this chapter [the Motor Vebicle InSpcctmn '
Program (Fealth and Saf. Code, § 44000, et seq.)] and the regtﬂatmns adopted
pursuant o it, which related fo the licensed activities.

'

(c) Violates any ofthe xegulahons adoptedby the director pursuant 10
this chapter :

(@ Comtits any act mvolvmg dxshonesty, fraud, or deceit whereby
another is myured,

10. Sectxon 44072.6 of the Health and Safety Code prov:tdes, in pertinent part, that the
expiration or suspension of'a license by operanon of law, orby order or decnsxon of the Director
of Consumer Affairs, or & cotrt of law, or the vo Iuntary surrender of the lmense shall not depnvc
the Director 6 Junsdxctlon to proceed with dlSClp lma.ry action,

* 11 Seotion 44072.8 of the Health and Safety Code states;

' ‘When 8 l:cense has ‘been revokad or suspended fo]lowmg a hearmg under
this atficle, any additions] Heense issued under this chapter in the name of the
licensee may be likewise revoked or suspended by the director,

"
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COST RECOVERY

12. Cocie section 125,3 prowdcs, in pumuent part, that 2 Board may request the
admmmtratwc law judge to direct & licentiate found fo have commitied a violation or violations of
the litensing act to pay a sum not to sxceed tbz rcason?.ble costs of the investigation and
enforcement of the case. ’

FACTUAL BACKGROU'Ni) |

13. Imor ébo.ut March, 20].1, the Bureau was contacted by ai unidentified person, who |
alleged tha;c Respondent Bacobacci, who was employed by Responiient P & 5, bad performed an
llegal @g inspection, The informant indicated that 21999 Land Rover Discovery (“V;ehicle

1), owned by Respondent P & S had failed 2 pnor SO mspectmn due o the Malfimetion

Indieator: nght (“MIL"™) being illuminated end thet Respondent Eacobaco: was uneble to repan'

the vehicls to turn off the MIL, :
14,. On ¢rabout June 1, 2011,'thclBlureau conducted a detailed review of the Vebicle

“Information Database (“VID™), which showsd that Vehicle 1 had failed the earlier smog

inspection performed on May 24, 2010. The VID also showed that on August 20, 2010, Vehicle
1 i:med, with all monitors completed, no history faukt codes, and emissiog repairs performed. A
further Teview of thf; viD re;v;ealed that another 1999 I',and Rover Disc_zyo.very {(*VYehicle 277 ﬁa&l
also been tested and passed on August 20, 2010, m’thm minutes aﬁer the passing test on Vehicie
1, Respondent Bacobecei issued Certificate of Compliance Number NW349717C for Vehicle 1,
In fact, Vehicle 1 was not tested during the OBD X ﬁlnétional. test! and Vebicle 2 was used,
constitqﬁng clean plugging, ) |

! The On Board Diagnostics (OBD IT) functionsl test is an eutomated function of the BAR-97
apalyzer. During the OBD I functional test, the techniclan is required to copnect an interface cable from

-the BAR~97 analyzer to u Diagnostic Link Connector (DLC) which is located inside the vehicle, Through

the DLC, the BAR-97 avalyzer antomatically retrieves information from the vehicle’s on-board computer
about the status of the readiness indicators, trouble codes, and the MIL (ma}.functmn mdmntor light). If the
vehicle fails the OBD II functional test, xt will fail the overall inspection,

Clean pluggmg ig the use of the OBD T readiness tmonitor status and stored fault code (trouble _
oode) status of & passing vehicle for the purposs of 1]1cgally msumg & smog certificate to another vehicle -

J| that is not in compliance due to a failure to complets the sinimum numbes of seiftests, known as

monitors, or due to the presence of a stored fanlt code that indicates an emission control system.or
component failure.
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.15 On July 20, 2011, ‘the Burezu visited Respondent P & §’s facility and spoke with
Respondent Bacobacei regarding these vehicles. Respondent Bacobaccei admitted to the Bureau |

that be had used Vehicle 2, which belonged to a 'custom'er, to"pass the OBD-II functional test for

.Vehicle 1. '

" FIRST CAUSE FOR DISCIPLINE
' (Misleadiag Statements)
- 16. Respondent P & § has subjected his registration to discipline under Code sec‘c‘ion
9884 7, subdivision (g)(1), in that on or about August 20, 201 0, he made stetements which hc
knew or which by exercise ofrcasonablc care he should have known were unfrue o mlsleadmg as

follows! Respondent P & S cert:ﬁed that vehicle 1 had passed inspection and was in comp_hance

with applicable laws and regulations. In fact, Respondent P & § conduated the inspection on

Vehicle 1 using clean i}lugging methods by substituting or using Vebicle 2 during the OBD X
fonctional tests in order fo issue the si:.nog certificate of compliance for Vehicle 1; and did not test
or inspect that VBhICIB as reqmrcd by Health and Safety Code section. 440 12. .
SECOND CAUSE FOR DISC[PL]NE
(Fraud) ' '
17. Respondent P& S has subjected his ragisﬁ.aﬁon to discipline uﬁdef Code scction‘

0884.7, subdmslon {a)(4), mthat on of sbout August 20,2010, he coramitted acts which.
constuute fraud by issuing elcctromc Cert1ﬁcate of Compha.nce Number NW349717C for Vchzclﬂ

1 without performing a bona ﬁde inspection of the’ emission control devices and systems on that

‘vebicle, thereby depriving the People of the State uf California of the protcctxon afforded by the

Motor Vehicle Inspcctlon Program
THIRD CAUSE FOR DISCIPLINE
(onlatlon of the Motor Veliicle Inspection Program)
18. Res;:ondent P & 8 has subjected his station license to discipline under Health and
Safety Code section 44072.2, subdivision: (), in that ox or sbout Angust 20, 2010, regerding

Vehicle 1, he violated séctions of that Code, as follows:

NE
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B Section 44012: Respondent P & S failed to cusuwre thatthe' emission contro] tests
were performed on that vehicle, in accotdance with pro cedires presoribed by the deparbment.

" b Section 4915: Respondent P & § issued electronic Certificate of Compliance
Number NW349717C for that vehicle, without ensuring that the vehicle was properly tested and
inspected to determine if it was in compliance with Health and Safsty Code section 44012

FOURTH CAUSE FOR DIS CIPLINE, .

{(Violitions of Regulations Pursuant to the Motor ¥ehicle Inspection Program) -
19, Responde:nt P & § has subjected his station hoanse to discipline under Health and -
Safety Code section 44072.2, subdivision (c), in that on or about Angust 20, 2010, regarding -

Vehicle 1; he violated secttons of the California Code of Regulations, title 16, as follows:

a.". Section 3340.35, subdivision (c): RespondentP & § issued the electronic certificate

of compliance even though that vehicle had not been mspeoted in accordance with sectmn

13340 42 of that Codo,

o " Section 334'0.42:' Respondent P & S failed to conduot the reqmred smog tests end
inspections on.that vehicle in accordance with the Burean’s specifications. .
| | FIFTH CAUSE FOR DISCIPLINE
| (Dishomesty, Fraud or Deceit)

20, RespondentP & S has subjected his'station license to-discipline under Health and
Safety Code section 44072.2, subdivision (d), in that on or about August 20, 2016, regarding
Vehicle 1, be comrrﬁtfeﬁ acts involving dishonesty, fraud or dedeit wheroby another was mJured
bﬂr issuing electronic Certificate of Compljmice Numbc.r NW349717C for that vehicle without
Pperforming & bona fide mspec,tmn of the emission control devices and systems on that VBthlB,
thereby depriving the People of the SLate of California of the protection aﬁforded by the Motor
‘Vebicle Ingpeotion Program,

' " SIXTH CAUSE FOR DISCIPLINE,

_ (leaﬁons of the Motor Vehicle Inspection Program)

21.  Respondent Bacobacoi has subjected his technician license to d1sclplme undar He,alfh

and Safety Code section 44072.2, subdivision (2), in that on or about August 20, 201' 0, rega;dmg

6 . L o —
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Vehicle 1, above, hé failed to comply with section 44012 of that Code in a material respect, ag
follows: Respondent Bacobacei failed to perform the emission control tests on Vehicle 1 in
accordance with procedures prescribed by the dcpa.rtmem. ' ' .
| SEVENTH CAUSE, FOR DISCIPLINE
(Violations of Regulations Pursuant to the Motor Vehicle Inspection Program)

2. Resp ondent Eacobaccel has subjected his technoician license to dlsmplme under Health

and Safety Code sectmn 440722, subdivision {¢), in that on or gbout August 20, 2010, regardmg

Vehicle 1, he violated sec‘uons of the Cahfornm Code of Regulations, tItle 16, as follows:
* 8. Section 3340.30 subdivigion (a): Respondent Eacobacci failed to inspect and test

that vehicle in accordance. with Health and Safety Code secnon 44012. - '

b Section 3340.42: Rcspondsnt Eacobacei failed to conduct the requed smog tests
and mspeotmns on tbat ve}ucle in accordance with the Bureau s specifications.

EIGHTH CAUSE FOR DIS CIPL}NE
(Dishonesty, Fraud or beceit) '
23. Respoﬁdéﬁt Eacobacci has sﬁbjccted his tochmician license to discipline under Health

_aud Safety Code section 44072.2, subdivision (d); in that on or about August 20, 2010, Vehicle 1,

sbove, b comtnitted acts nvolving. disﬁonasty, fraud or deceit whereby another wes injured by
i;ssu;mg p'l'ectrqui;: Certificate of Complizmoe Nu'mbe‘r,. NW349717C without performing a bona
fide inspection of thg emission contro] devices and systems on that vehicl, Ti).brﬂ'b;)l dépﬁviﬁg the
People of the State of Califoraie of the protection aﬁ”o.'rded by the Motor Vébiole Inspec;'tion
Program. | ' | .

' ‘ PRIOR CITATIONS

" 24, To deermine the degree of psnalty, if any, to be imposed upon Respondents P & S
and Eacobaoc1, Complamant alleges, as follows:
2. . On Aupust 22, 2007, the Bureau issued Citation No. C08: 0151 to Respondent P&S

agéinst his reg1stra‘mon end station licenses for violations of Health and Safety Code sestion

- 44012, subdmsmn ® (fculure to perform & v1sual/funct10na1 check of emjssion control devices)

and Cahforma Code of Regulations, title 16 (“Regu]atxon”), section 3340 35, subdwmlon (c)
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(issuing a certificate of comphance tos vehicle improperly tested), Respondent P & S issued a _
certificate of comphance 1o a Bureau vehmle witha missmg pulse air m]ecuon system The
Bureau assessed a civil penalty of $500, Respondent P &.S complied with this citation on -
September 24, 2007, ' o

b On September 27 1999, tbe Burean issned Citation No, M2000-0166 to Respondent
Eacobacei against his technlcxan eense for violations of Health and Safety Code section 44032,
(quatified technicians shall perform tests of emission controd systemns and devices in accordance
with section 44012 of that Co_dc) and California Code of Regulations, title 16; (“Regulation”)
section 3340.4 i, subdivision (¢) (no petson shall enter info the test anakyzer system anSr vehicle
identification information ox emisiion control system jdentification data for any vehicle other -

than the one being tested. Nor shall any person knowingly enter into the test analyzer system any | -

|| false i‘nformation about the vehicle being tested). Resp'ondent Eacobacci certified 44 vahicies
I between the dates of July 1, 1999, and July 16, 1999, by entenng fa)se vehicle license plate

pumbers into the Test Analyzer S ystem. Respondent Eacobaom was required to attend an 8-hour
training course, Respondant FEacobacei cOmphed with this citation on March 18, 2000,

e On April 9, 2003 the Bureau 1ssued Citation No. M03-1046 to Respondeanaeobacm .
against his technician hcense for violations of Health.and Safety Code secno.n 44032, (quahﬁed
techmicians shall perform tests of emission control systems and devices in accordance with
sectxon 44012 of that Code) and California Code 0f Regulations, title 1 6, (“Regulation”) secﬁon
3340 30, subdivision (2) (qualified techmcxans shall inspect, test, and repair vehicles i m
ascordance with sections 44012 and 44035 of the Health and Saﬁaty Code, and Regulatmn seotion

1 3340.42). Respondend Eacobacti issued a cemﬁoate of compliance to a Bureau .vehlcle with the

ignition timing adjusted beydnd the marmfactuyer’s specifications. Respondent Eacobacei was
required to attend an 8-hour training colrse. Respondent complisd with this citation on May 30,
2003, ‘ .

d, OnAugust 22, 2007, the Bureau issusd Citation No, M08-0152 to Respondent
Eacobacol against his technician license for vi(;]ations of Ijlealtﬁ and Safety Code section 44032,

(qualified technicians shall perform tests of emission control systems and devices in accordance

Q
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with gection 44012 of that Code) and California Code of R'-egulatidns, title 16, (“Regulation’)
sscfion 3340.30, subdivision (a) (qualified technicians shall i:isi:ect, tést, and repair vehicles in

| accordance with sections 44012 and 44035 of the Héalth and Safety Code, and Regulation section

3340.42). Respondent Eacobacei issued a certificate of compliance t a Bureau vehicle witha .
misking pulse air injection system. Respondent Bacobacci was tequired to ettend an 8-hour
fraiming course. Respondent comphed w1th this citation on October 10, 2007,

' OTHER MATTERS

25, Pursuant to Code section 9884.7, subdivision (¢), the Director may refuse to validate, '
or may invalidate temporarily'ér pel,t-nanentky, the registrations for all places of busiziess_ operated ‘
in this state by Piotr Josef'.Baran upon a ﬁndiné that he has, or is, engaged in & course of repeated
and willful ~q‘r;'tolatf.ioms of the laws and regﬁlatidns peftaining o an automotive repéif dealer.

2v6. Pursuant to Health & Safety Code section %4072,8, 1f Stnog Check Station License
Number RC 242996, issw:d'td PiOtrl Joscharan, doing business as P & 8 76, is revoked or
suspended, any additional license issned under th]s chap'ter in the name of sa:d hccnsee may be
mcewise revoked or suspended by the dn‘ector

27.  Pursuent to Health & Safety Code sﬁc‘rion 44072.8, if Bas'i.c Emission Sp‘ecieflis:t

Technician License Numbet EB 001259, -issued to Robert Paul Eacobacei, 8 revoked or

' suspended, any additiona! license issued under this chapter in the name of said icensee may be

likewise revoked or suspended by the director.

PRAYVER
WHEREFORE Complamam reguests that ahedrmg be held on the matters herein alleged

i and that following the hearing, the Director of Consumer Affairs § issue & decision:

1. Revoking, suspending or placing on probatlon Autornotive Repair Dcaler Registration
Number ARD 242996, issued 1o Piotr Josef Baran, domg business as P & 5 76; '
2. Revoking, suspending or placmg on probation any other automotive répair dealer
reg:stratxon issued to Piotr Josef Baran ' .
3. Revoking or snspending Smog Check Stauon Lmense Number RC 242996 {ssued to
Piotr Josef Batati, doing business as P &8 76; ’
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4,  Revoking or suspending any additiona] license issued woder Chapter 5 of the Health
and Safety Code in the name of Piotr Josef Bara.n, .

5. Revokmg or suspending Basic Emission Specialist Technicien License Number BB
001259 1ssued 10 Robert Paul Eacobacei; A _

6. Revoking or suspending any additional license issued under Chapter 5 of the Health

and Safcty Code in the name of Robert Paul Eacobacei; ) |

7.  Ordering Piotr Josef Baran and Robert Paul Eacobacm to pay the Bureau of
Autonjotive Repair the reasonable costs of'the investigation and enforcement of this case,
pursoant to Business and Professions Code section 125.3; and, '

8. Takmg such other and further action as deemcd necessary and propcr

Bumau of Automotive Repair
Department of Consumer Affairs
State of Californiz
Complainant

" SA2012104802

10909199.doo
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	26 section 44012, subdivision (f) (failure to perform a visual/functional check of emission control 27 devices) and California Code of Regulations, title 16, ("Regulation"), section 3340.35, 28 subdivision (c) (issuing a certificate of compliance to a vehicle improperly tested). Respondent 
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	Baran issued a certificate of compliance to a Bureau vehicle with a missing pulse air injection 
	system. The Bureau assessed a civil penalty of $500. Respondent Baran complied with this W citation on September 24, 2007. 
	b. On September 27, 1999, the Bureau issued Citation No. M2000-0166 to Respondent 
	Eacobacci against his technician license for violations of Health & Saf. Code section 44032, (qualified technicians shall perform tests of emission control systems and devices in accordance
	O with section 44012 of that Code) and Regulation section 3340.41, subdivision (c) (no person shall enter into the test analyzer system any vehicle identification information or emission control system identification data for any vehicle other than the one being tested. Nor shall any person 10 knowingly enter into the test analyzer system any false information about the vehicle being 11 tested). Respondent Eacobacci certified 44 vehicles between the dates of July 1, 1999, and July 
	12 16, 1999, by entering false vehicle license plate numbers into the Test Analyzer System. Respondent Eacobacci was required to attend an 8-hour training course. Respondent Eacobacci 14 complied with this citation on March 18, 2000. 
	15 C. On April 9, 2003, the Bureau issued Citation No. M03-1046 to Respondent Eacobacci 
	against his technician license(s) for violations of Health & Saf. Code section 44032 (qualified 17 technicians shall perform tests of emission control systems and devices in accordance with 18 section 44012 of that Code) and Regulation section 3340.30, subdivision (a) (qualified 
	19 technicians shall inspect, test, and repair vehicles in accordance with sections 44012 and 44035 of 
	20 the Health & Saf. Code, and Regulation section 3340.42). Respondent Eacobacci issued a 21 certificate of compliance to a Bureau vehicle with the ignition timing adjusted beyond the 22 manufacturer's specifications. Respondent Eacobacci was required to attend an 8-hour training 23 course. Respondent complied with this citation on May 30, 2003. 24 d. On August 22, 2007, the Bureau issued Citation No. M08-0152 to Respondent 
	Eacobacci against his technician license for violations of Health & Saf. Code section 44032 26 (qualified technicians shall perform tests of emission control systems and devices in accordance 27 with section 44012 of that Code) and Regulation section 3340.30, subdivision (a) (qualified technicians shall inspect, test, and repair vehicles in accordance with sections 44012 and 44035 of 
	10 
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	the Health & Saf. Code, and Regulation section 3340.42). Respondent Eacobacci issued a 
	certificate of compliance to a Bureau vehicle with a missing pulse air injection system. Respondent Eacobacci was required to attend an 8-hour training course. Respondent complied with this citation on October 10, 2007. 
	OTHER MATTERS 
	33. Pursuant to Bus. & Prof. Code section 9884.7, subdivision (c), the Director may suspend, revoke or place on probation the registration for all places of business operated in this state by Respondent Piotr Josef Baran, owner of P & S 76, upon a finding that Respondent has, or 
	is, engaged in a course of repeated and willful violations of the laws and regulations pertaining to 10 an automotive repair dealer. 
	11 34. Pursuant to Health & Saf. Code section 44072.8, if Smog Check Station License 12 Number RC 242996, issued to Respondent Piotr Josef Baran, owner of P. & S 76, is revoked or 13 suspended, any additional license issued under this chapter in the name of said licensee may be 14 likewise revoked or suspended by the Director. 15 35. Pursuant to Health & Saf. Code section 44072.8, if Smog Check Inspector License 16 Number EO 001259 and Smog Check Repair Technician License No. EI 001259, issued to 17 Respond
	19 PRAYER 20 WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 21 and that following the hearing, the Director of Consumer Affairs issue a decision: 
	22 
	1. Revoking or suspending Automotive Repair Dealer Registration Number ARD 23 242996, issued to Piotr Josef Baran, owner of P & $ 76; 
	24 
	2. Revoking probation and reimposing the order of revocation of Automotive Repair 25 Dealer Registration Number ARD 242996, issued to Piotr Josef Baran, owner of P & S 76; 
	26 3. Revoking or suspending any other automotive repair dealer registration issued to 27 Piotr Josef Baran; 
	28 
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	4. Revoking or suspending Smog Check Station License Number RC 242996, issued to Piotr Josef Baran, owner of P & S 76; 
	5. Revoking probation and reimposing the order of revocation of Smog Check Station License Number RC 242996, issued to Piotr Josef Baran, owner of P & S 76; 
	un Revoking or suspending any additional license issued under Chapter 5 of the Health and Safety Code in the name of Piotr Josef Baran; 
	7. Revoking or suspending Smog Check Inspector License Number EO 001259 and Smog Check Repair Technician License No. EI 001259, issued to Robert Paul Eacobacci; 
	8. Revoking probation and reimposing the order of revocation of Smog Check Inspector 10 License Number EO 001259 and Smog Check Repair Technician License No. EI 001259, issued 11 to Robert Paul Eacobacci; 
	12 9. Revoking or suspending any additional license issued under Chapter 5 of the Health 13 and Safety Code in the name of Robert Paul Eacobacci; 14 10. Ordering Piotr Josef Baran, owner of P & S 76, and Robert Paul Eacobacci to pay the 15 Director of Consumer Affairs the reasonable costs of the investigation and enforcement of this case, pursuant to Business and Professions Code section 125.3; 11. Taking such other and further action as deemed necessary and proper. 18 
	19 
	PATRICK DORAIS 21 Chief Bureau of Automotive Repair 22 Department of Consumer Affairs State of California 23 Complainant 
	24 
	25 
	26 
	27 
	28 
	SA2014120066 
	12 
	ACCUSATION AND PETITION TO REVOKE PROBATION 
	EXHIBIT 1 
	BEFORE THE DIRECTOR 
	DEPARTMENT OF CONSUMER AFFAIRS BUREAU OF AUTOMOTIVE REPAIR STATE OF CALIFORNIA 
	In the Matter of the Accusation Against: 
	PIOTR JOSEF BARAN Case No. 79/12-168P & $ 76 3634 Farm Hill Boulevard Redwood City, CA 94061 Automotive Repair Dealer Registration No. ARD 242996 Smog Check Station License No. RC 242996 
	and 
	ROBERT PAUL EACOBACCI 515 Nimrod Street, Apt. D Nevada City, CA 95959 Basic Emission Specialist Technician icense No. EB 001259, Renewed as 
	Smog Check Inspector License No. EO 001259 and Smog Check Repair Technician License No, EI 0001259 
	Respondents. 
	DECISION 
	The attached Stipulated Settlement and Disciplinary Order is hereby accepted and 
	adopted as the Decision of the Director of the Department of Consumer Affairs in the above-entitled matter only as to respondent Plotr Josef Baran, owner, Automotive Repair Dealer. Registration No. ARD 242996 and Smog Check Station License No. FC 242996. The typographical errors on page 2, lines 11 and 14, are noted: The expiration date of the 
	Automotive Repair Dealer Registration No. ARD 242996 and the Smog Check Station License No. RC 242996 should be changed from "December 31, 2014" to "December 31, 2013." 
	The suspension of Automotive Repair Dealer Registration No. ARD 242996 and Smog Check Station License No. RC 242996 shall commence on the effective date of this Decision. 
	This Decision shall become effective la/10/13 
	MAY 1 6 2013
	DATED: DONALD CHANG Assistant Chlef Counsel 
	Department of Consumer Affairs 
	US . .. 
	KAMALA D. HARRIS Attorney General of California
	2 JANICE K, LACHMAN Supervising Deputy Attorney General BRIAN S. TURNER Deputy Attorney General State Bar No. 108991 
	1300 1 Street, Suite 125 P.O. Box 944255 Sacramento, CA 94244-2550 Telephone: (916) 445-0603 Facsimile: (916) 327-8643 E-mail: Brian. Attorneys for Complainant 
	BEFORE THE 9 DEPARTMENT OF CONSUMER AFFAIRS FOR THE BUREAU OF AUTOMOTIVE REPAIR 
	10 
	STATE OF CALIFORNIA 
	11 
	12 
	In the Matter of the Accusation Against: 
	13 PIOTR JOSEF BARAN P & $ 76 14 
	3634 Farm Hill Boulevard Redwood City, CA 94061 Automotive Repair Dealer Registration No.
	ARD 242996 16 
	Smog Check Station License No. RC 242996 
	17 
	and 
	18 ROBERT PAUL EACOBACCI 515 Nimrod Street, Apt. D Nevada City, CA 95959 Basic Emission Specialist Technician 20 License No, EB 001259, Renewed as Smog Check Inspector License No, EO 001259 and 21 Smog Check Repair Technician License No.EI 0001259 
	. 22 
	23 
	Case No, 79/12-168 
	STIPULATED SETTLEMENT AND DISCIPLINARY ORDER 
	PARTIES . 
	1 .
	N' M "John Wallauch (Complainant) is the Chief of the Bureau of Automotive Repair 
	(Bureau). He brought this action solely in his official capacity and is represented in this matter by Kamala D. Harris, Attorney General of the State of California, by Brian S. Turner, Deputy Attorney Goneral. 
	6 2. 
	Respondent Piotr Josef Baran, P & $ 76 (Respondent) is represented in this proceeding by attorney Peter Lemmon, whose address is: 505 Coyote Street, Suite C, Nevada City, California, 95959, (530) 265-6100. 
	9 3. On or about January 1, 2005, the Bureau issued Automotive Repair Dealer Registration No. ARD 242996 to Piotr Josef Baran, P & 8 76 (Respondent). The Automotive 
	11 Repair Dealer Registration expires on December 31, 2014, unless renewed. 4.
	12 On or about March 3, 2006, the Bureau issued Smog Check Station License No: RC 13 242996 to Piotr Josef Baran, P & 8 76 (Respondent). ' The Smog Check Station License expires 14 on December 31, 2014, unless renowed. . 
	JURISDICTION 
	16 5. 
	Accusation No. 79/12-168 was filed before the Director of Consumer Affairs 17 (Director), for the Bureau, and is currently pending against Respondent. The Accusation and all other statutorily required documents were properly served on Respondent on July 30, 2012. 
	-Respondent timely filed his Notice of Defense contesting the Accusation. 
	6. A copy of Accusation No. 79/12-168 is attached as exhibit A and incorporated herein 
	21 by reference. ADVISEMENT AND WAIVERS 
	23 7. 
	Respondent has carefully read, fully discussed with counsel, and understands the 24 charges and allegations in Accusation No. 79/12-168. Respondent has also carefully read, fully discussed with counsel, and understands the effects of this Stipulated Settlement and Disciplinary 26 Order, 27 B, Respondent is fully aware of his legal rights in this matter, Including the right to a hearing on the charges and allegations in the Accusation; the right to be represented by counsel at 2 
	STIPULATED SETTLEMENT (79/12-168) 
	14. This Stipulated Settlement and Disciplinary Order is intended by the parties to be an 
	have on my Automotive Repair Dealer Registration, and Smog Check Station License, I enter 2 into this Stipulated Settlement and Disciplinary Order voluntarily, knowingly, and intelligently, and agree to be bound by the Decision and Order of the Director of Consumer Affairs.
	w 
	PIOTR JOSEF BARAN, P & $ 76,Respondent 
	I have read and fully discussed with Respondent Piotr Josef Baran, P & S-76 the terms and 
	conditions and other matters contained in the above Stipulated Settlement and Disciplinary Order. 10 
	I approve its form and content. 
	11 
	.Peter Lemmon 13 
	Attorney for Respondent 14 
	15 ENDORSEMENT 16 
	The foregoing Stipulated Settlement and Disciplinary Order is here by respectfully . . 17 
	submitted for consideration by the Director of Consumer Affairs. 18 Dated: Respectfully submitted,
	19 
	KAMALA D. HARRIS '20 
	Attorney General of California JANICE K. LACHMAN Supervising Deputy Attorney General 
	22 
	23 
	24 Deputy Attorney General Attorneys for Complainant 
	25 
	26 
	27 SA2012104802 28 Stipulation,Itf 
	STIPULATED SETTLEMENT (79/12-168) 
	Exhibit A Accusation No. 79/12-168 
	Attorney General of California ARTHUR D. TAGGART Supervising Deputy Attorney General .... . . . . . . BRIAN S. TURNER Deputy Attorney General 
	4 State Bar No. 108991 
	1300 1 Street, Suite 125 P.O. Box 944255 Sacramento, CA 94244-2550 
	6 Telephone: (916) 445-0603 Facsimile: (916) 327-8643 Attorneys for Complainant 
	. BEFORE THE DEPARTMENT OF CONSUMER AFFAIRS 9 FOR THE BUREAU OF AUTOMOTIVE REPAIR STATE OF CALIFORNIA 
	In the Matter of the Accusation Against: 
	12 P & S 76. 13 1912 Nevada City Highway Nevada City, CA 95945 
	Mailing Address: 3634 Farm Hill Boulevard Redwood City, CA 94061 PIOTR JOSEF BARAN, OWNER, 
	Automotive Repair Dealer Registration No. ARD 242996 Smog Check Station License No. RC 242996, 
	18 
	and 
	19 
	ROBERT PAUL EACOBACCI 515 Nimrod Street, Apt. D Nevada City, CA 95959 Basic Emission Specialist Technician
	21 
	License No. EB 001259 
	22 
	Respondents, 
	24 
	Complainant alleges: 
	79/12-168
	Case No. 
	SMOG CHECK 
	Automotive Repair Dealer Registration 
	2 2. On a date uncertain in 2005, the Bureau issued Automotive Repair Dealer. Registration Number ARD 242996 ("registration") to Piotr Josef Baran ("Respondent P & S"), doing business as P & $ 76. The registration will expire on December 31, 2012, unless renewed. 
	Smog Check Station License 
	3. On or about March 3, 2006, the Bureau issued Smog Check Station License Number RC 242996 ("station license") to Respondent P & S. The station license will expire on December 
	8 31, 2012, unless renewed. . Basic Emission Specialist Technician ,License . 
	10 4. On a date uncertain in 1998, the Bureau issued Basic Emission Specialist Technician 
	11 License Number EB 001259 ("technician license") to Robert Paul Eacobacoi ("Respondent ' 12 
	Eacobaoci"). The technician license was in full force'and effect at all times relevant to the 13 
	charges brought herein and will expire on December 31, 2012; unless renewed. -14 STATUTORY PROVISIONS 15 5. 
	Section 9884.7 of the Business and Professions Code ("Code") states, in pertinent 16 part: 
	(a) The director, where the automotive repair dealer cannot show there was a bona fide error, may refuse to validate, or may invalidate temporarily or18 permanently, the registration of an automotive repair dealer for any of the following acts or omissions related to the conduct of the business of the automotive repair 19 
	dealex, which are done by the automotive repair dealer or any automotive technician, employee, partner, officer, of member of the automotive repair dealer.'
	20 
	(1) Making or authorizing in any manner or by any means whatever any
	21 
	statement written or oral which is untrue or misleading, and which is known, or which by the exercise of reasonable care should be known, to be untrue or misleading.
	22 
	23 
	24 
	dealer operates more than one place of business in this state, the director pursuant to subdivision (a) shall only invalidate temporarily or permanently the registration of the
	25 
	specific place of business which has violated any of the provisions of this chapter. This violation, or action by the director, shall not affect in any manner the right of the
	26 
	automotive repair dealer to operate his or her other places. of business. 27 
	(c) Notwithstanding subdivision (b), the director may invalidate . 
	 permanently, the registration for all places of business operated in thisstate by an automotive repair dealer upon a finding that the automotive repair dealer 
	2 
	has, or is, engaged in a course of repeated and willful violations of this chapter, or regulations adopted pursuant to it. . 
	6.
	2 Code section 9884.13 provides, in pertinent part, that the expiration of a valid 
	registration shall not deprive the director or chief of jurisdiction to proceed with a disciplinary proceeding against an automotive repair dealer or to render a decision invalidating a registration temporarily or permanently. 
	6 7. Code section 477 provides, in pertinent part, that "Board" includes "burcan'," "commission," "committee,", "department," "division," "examining committee," "program," and 
	8 "agency." "License" includes certificate, registration or other means to engage in a business or 9 
	profession regulated by the Code. . io 8. Section 44002 of the Health and Safety Code provides, in pertinent part, that the 11 Director has all the powers and authority granted under the Automotive Repair Act for enforcing 12 the Motor Vehicle Inspection Program." 
	13 9. Section 44072,2 of the Health and Safety Code states, in pertinent part: 14 
	The director may suspend, revoke, or take other disciplinary action against a license as provided in this article if the licensee, or any partner, officer, or
	.15 
	director thereof, does any of the following: 16 
	(a) Violates any section of this chapter [the Motor Vehicle Inspection Program (Health and Saf. Code, $ 44000, et seq.)] and the regulations adopted
	17 
	pursuant to it, which related to the licensed activities. 
	(c) Violates any of the regulations adopted by the director pursuant to this chapter.
	10 
	(d) Commits any act involving dishonesty, fraud, or deceit whereby
	20 
	another is injured. . 21 10. Section 44072.6 of the Health and Safety Code provides, in pertinent part, that the 22 
	expiration or suspension of a license by operation of law, or by order or decision of the Director 2 
	of Consumer Affairs, or a court of law, or the voluntary surrender of the license shall not deprive 24 the Director of jurisdiction to proceed with disciplinary action. 11. Section 44072.8 of the Health and Safety Code states: 26 
	When a license has been revoked or suspended following a hearing under this article, any additional license issued under this chapter in the name of the licensee may be likewise revoked or suspended by the director. 
	. 28 
	3 
	COST RECOVERY 
	12: . Code section 125.3 provides, in pertinent part, that a Board may request the 
	administrative law judge to direct a licentiate found to have committed a violation or violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation and enforcement of the case. 
	6 
	FACTUAL BACKGROUND 
	13. In or about March, 2011, the Bureau was contacted by an unidentified person, who 8 alleged that Respondent Bacobacci, who was employed by Respondent P & S, had performed an illegal smog inspection. The informant indicated that a 1999 Land Rover Discovery ("Vehicle 10 1"), owned by Respondent P & S had failed a prior smog inspection due to the Malfunction 
	11 Indicator Light ("MIL") being illuminated and that Respondent Eacobacci was unable to repair 12 the vehicle to turn off the MAIL, 14.. On or about June 1, 2011, the Bureau conducted a detailed review of the Vehicle 
	Information Database ("VID"), which showed that Vehicle 1 had failed the earlier smog inspection performed on May 24, 2010. The VID also showed that on August 20, 2010, Vehicle 16 I passed, with all monitors completed, no history fault codes, and emission repairs performed. A further review of the VID revealed that another 1999 Land Rover Discovery ("Vehicle 2") had 18 also been tested and passed on August 20, 2010, within minutes after the passing test on Vehicle 
	19 1. Respondent Eacobacci issued Certificate of Compliance Number NW349717C for Vehicle 1. 
	20 In fact, Vehicle 1 was not tested during the OBD II functional test and Vehicle 2 was used, 
	21 constituting clean plugging. 
	22 The On Board Diagnostics (OBD I) fimotional test is an automated function of the BAR-97 analyzer. During the OBD II functional test, the technician is required to connect an interface cable from the BAR-97 analyzer to a Diagnostic Link Connector (DLC) which is located inside the vehicle. Through the DLC, the BAR-97 analyzer automatically retrieves information from the vehicle's on-board computer
	24 about the status of the readiness indicators, trouble codes, and the MILL (malfunction indicator light). If the 
	vehicle fails the OBD II functional test, it will fail the overall inspection. 
	Clean plugging is the use of the OBD II readiness monitor status and stored fault code (trouble
	26 code) status of a passing vehicle for the purpose of illegally issuing a sinog certificate to another vehicle that is not in compliance due to a failure to complete the minimum number of self tests, known as monitors, or due to the presence of a stored fault code that indicates an emission control system or component failure. 
	15. On July 20, 2011, the Bureau visited Respondent P & S's facility and spoke with Respondent Eacobacci regarding these vehicles. Respondent Eacobacci admitted to the Bureau that he had used Vehicle 2, which belonged to a customer, to pass the OBD-II functional test for 4 Vehicle 1. 
	FIRST. CAUSE FOR DISCIPLINE Misleading Statements). 
	16. Respondent P & S has subjected his registration to discipline under Code section 9884.7, subdivision (a)(1), in that on or about August 20, 2010, he made statements which he knew or which by exercise of reasonable care he should have known were untrue or misleading as follows: Respondent P & S certified that vehicle I had passed inspection and was in compliance . 11 with applicable laws and regulations. In fact, Respondent P & S conducted the inspection on 
	12 Vehicle I' using clean plugging methods by substituting or using Vehicle 2 during the OBD II functional tests in order to issue the smog certificate of compliance for Vehicle 1, and did not test or inspect that vehicle as required by Health and Safety Code section 44012. 
	15 
	SECOND CAUSE FOR DISCIPLINE 
	(Fraud) 17. Respondent P & S has subjected his registration to discipline under Code section 9884.7; subdivision (a)(4), in that on or about August 20, 2010, he committed acts which , constitute fraud by issuing electronic Certificate of Compliance Number NW349717C for Vehicle 
	20 1 without performing a bona fide inspection of the emission control devices and systems on that 21 
	vehicle, thereby depriving the People of the State of California of the protection afforded by the 
	22 Motor Vehicle Inspection Program. THIRD CAUSE FOR DISCIPLINE (Violation of the Motor Vehicle Inspection Program) 
	25 18. Respondent P & S has subjected his station license to discipline under Health and" -26 Safety Code section 44072.2, subdivision (a), in that on or about August 20, 2010, regarding 27 Vehicle 1, he violated sections of that Code, as follows: 28 
	5 
	(Violations of Regulations Pursuant to the Motor Vehicle Inspection Program) 
	8 19. Respondent P & S has subjected his station license to discipline under Health and 
	Safety Code section 44072.2, subdivision (c), in that on or about August 20, 2010, regarding 
	10 Vehicle 1, he violated sections of the California' Code of Regulations, title 16, as follows: 
	12 
	11 a. Section 3340.35, subdivision (c): Respondent P & S issued the electronic certificate of compliance even though that vehicle had not been inspected in accordance with section 13 3340.42 of that Code. 14 
	c: . Section 3340.42; Respondent P & S failed to conduct the required smog tests and 15 inspections on that vehicle in accordance with the Bureau's specifications, 16 FIFTH CAUSE FOR DISCIPLINE 17 (Dishonesty, Fraud or Deceit) 18 20. Respondent P & S has subjected his station Hoense to discipline under Health and 19 Safety Code section 44072.2, subdivision (d), in that on or about August 20, 2010, regarding Vehicle 1, he committed acts involving dishonesty, fraud or deceit whereby another was injured 
	21 by issuing electronic Certificate of Compliance Number NW349717C for that vehicle without "performing a bona fide inspection of the emission control devices and systems on that vehicle, thereby depriving the People of the State of California of the protection afforded by the Motor 
	Vehicle Inspection Program 25 
	SIXTH CAUSE FOR DISCIPLINE (Violations of the Motor Vehicle Inspection Program) 27 
	21.. Respondent Bacobacci has subjected his technician license to discipline under Health 
	28 
	and Safety Code section 44072.2, subdivision (a), in that on or about August 20, 2010, regarding 
	6 
	Vehicle 1, above, be failed to comply with section 44012 of that Code in a material respect, as follows: Respondent Eacobacci failed to perform the emission control tests on Vehicle I in accordance with procedures prescribed by the department. 
	SEVENTH CAUSE FOR DISCIPLINE (Violations of Regulations Pursuant to the Motor Vehicle Inspection Program) 
	6 22. Respondent Bacobacci has subjected his technician license to discipline under Health and Safety Code section 44072.2, subdivision (c), in that on or about August 20, 2010, regarding Vehicle 1, he violated sections of the California Code of Regulations, title 16, as follows: 
	Section 3340.30, subdivision (a): Respondent Eacobacci failed to inspect and test 10 that vehicle in accordance with Health and Safety Code section 44012. 11 b. . Section 3340.42: Respondent Eacobacci failed to conduct the required smog tests 
	12 
	and inspections on that vehicle in accordance with the Bureau's specifications. 
	13 EIGHTH CAUSE FOR DISCIPLINE (Dishonesty, Fraud or Deceit) . 23. . Respondent Eacobacci has subjected his technician license to discipline under Health and Safety Code section 44072.2, subdivision (d), in that on or about August 20, 2010, Vehicle 1, 
	17 above, he committed acts involving dishonesty, fraud or deceit whereby another was injured by 
	BT 
	issuing electronic Certificate of Compliance Number NW349717C without performing a bona fide inspection of the emission control devices and systems on that vehicle, thereby depriving the People of the State of California of the protection afforded by the Motor Vehicle Inspection 21 Program. 22 
	PRIOR CITATIONS 
	23 
	24. To determine the degree of penalty, if any, to be imposed upon Respondents P & S 24 and Eacobacci, Complainant alleges, as follows: 
	25 a. On August 22, 2007, the Bureau issued Citation No. C08-0151 to Respondent P & S 26 
	against his registration and station licenses for violations of Health and Safety. Code section 27 
	44012, subdivision (f) (failure to perform a visual/functional check of emission control devices) 
	28 
	and California Code of Regulations, title 16, ("Regulation"), section 3340.35, subdivision (c) 
	with section 44012 of that Code) and California Code of Regulations, title 16, ("Regulation") section 3340.30, subdivision (a) (qualified technicians shall inspect, test, and repair vehicles in W N accordance with sections 44012 and 44035 of the Health and Safety Code, and Regulation section 
	3340.42). Respondent Bacobacci issued a certificate of compliance to a Bureau vehicle with a 
	missing pulse air injection system. Respondent Eacobacci was required to attend an 8-hour 6 training course. Respondent complied with this citation on October 10, 2007. 7 OTHER MATTERS 
	25. Pursuant to Code section 9884.7, subdivision (@), the Director may refuse to validate, or may invalidate temporarily or permanently, the registrations for all places of business operated 
	in this state by Piotr Josef Beran upon a finding that he has, or is, engaged in a course of repeated and willful violations of the laws and regulations pertaining to an automotive repair dealer. 26. Pursuant to Health & Safety Code section 44072.8, if Smog Check Station License 13 Number-RC.242996, issued to Piotr Josef Baran, doing business as P & S.76, is revoked or 
	14 suspended, any additional license issued under this chapter in the name of said licensee may be likewise revoked or suspended by the director. 27. Pursuant to Health & Safety Code section 44072.8, if Basic Emission Specialist 17 Technician License Number EB 001259, issued to Robert Paul Eacobacci, is revoked or 15 suspended, any additional license issued under this chapter in the name of said licensee may be 19 likewise revoked or suspended by the director. 
	20 
	PRAYER 21 WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 22 
	and that following the hearing, the Director of Consumer Affairs issue a decision: Revoking, suspending or placing on probation Automotive Repair Dealer Registration 24 Number ARD 242996, issued to Piotr Josef Baran, doing business as P. & $ 76; 
	25 
	2. Revoking, suspending or placing on probation any other automotive repair dealer 26 registration issued to Piotr Josef Baran" 
	27 3. Revoking or suspending Smog Check Station License Number RC 242996, issued to 28 
	Piotr Josef Baran, doing business as P & $ 76; 
	4. 
	Revoking or suspending any additional license issued under Chapter 5 of the Health "and Safety Code in the name of Piotr Josef Baran; 
	10 8. 
	Taking such other and further action as deemed necessary and proper. 
	11 . . 12 
	13 
	JOHN WALLAUCH 
	15 Bureau of Automotive Repair Department of Consumer Affairs 16 State of California Complainant 17 
	18 
	19 
	20 
	21 
	22 23 24 25 
	26 27 
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	28 
	10 
	EXHIBIT 2 
	BEFORE THE DIRECTOR 
	DEPARTMENT OF CONSUMER AFFAIRS BUREAU OF AUTOMOTIVE REPAIR STATE OF CALIFORNIA 
	In the Matter of the Accusation Against: 
	PIOTR JOSEF BARAN Case No. 79/12-168 
	P & S 76 3634 Farm Hill Boulevard Redwood City, CA 94061 
	Automotive Repair Dealer Registration No. ARD 242996 Smog Check Station License No. RC 242996 
	and 
	ROBERT PAUL EACOBACCI 515 Nimrod Street, Apt. D Nevada City, CA 95959 
	.Basic Emission Specialist Technician 
	License No. EB 001259, Renewed as Smog Check Inspector License No. EO 0001259 and Smog Check Repair 
	Technician License No. El 0001259 
	Respondents. 
	DECISION 
	The attached Eacobacci Stipulated Settlement and Disciplinary Order is hereby accepted and adopted as the Decision of the Director of the Department of Consumer Affairs in the above-entitled matter only as to respondent Robert Paul Eacobacci, Smog Check Inspector License No. EO 0001259 and Smog Check Repair Technician License No. El 0001259. The following typographical errors are noted: 
	This Decision shall become effective 
	MAY 1 6 7013
	DATED: 
	4 
	KAMALA D. HARRIS Attorney General of California2 
	JANICE K. LACHMAN Supervising Deputy Attorney General BRIAN S. TURNER 
	Deputy Attorney General 4 State Bar No. 108991 1300 1 Street, Suite 125 P.O, Box 944255 Sacramento, CA 94244-25506 Telephone: (916) 445-0603 Facsimile: (916) 327-8643 E-mail: Attorneys for Complainant
	8 BEFORE THE DEPARTMENT OF CONSUMER AFFAIRS FOR THE BUREAU OF AUTOMOTIVE REPAIR 
	10 
	STATE OF CALIFORNIA 
	11 In the Matter of the Accusation Against: 
	12 
	13 
	PIOTR JOSEF BARAN 
	P & $ 76 1 
	3634 Farm Hill Boulevard 
	. 
	Redwood City, CA 94061 Automotive Repair Dealer Registration No.
	ARD 242996 Smog Check Station License No. RC 242996 
	and 
	18 ROBERT PAUL EACOBACCI . 515 Nimrod Street, Apt. D Nevada City, CA 95959 .Basic Emission Specialist Technician License No. EB 001259, Renewed as Smog Check Inspector License No. EI 0001259 and Smog Check Repair Technician License No. EO 0001259 
	22 
	Respondents
	23 
	24 
	25 
	26 
	27 
	28 
	Case No. 79/12-168 
	..
	ECOBACCI STIPULATED 
	SETTLEMENT AND DISCIPLINARY ORDER 
	STIPULATED SETTLEMENT (79/12-168) 
	IT IS HEREBY STIPULATED AND AGREED by and between the Complainant and Robert Paul Ecobacci in the above-entitled proceedings that the following matters are true: PARTIES 
	1. John Wallauch (Complainant) is the Chief of the Bureau of Automotive Repair (Bureau). He brought this action solely in his official capacity and is represented in this matter by Kamala D. Harris, Attorney General of the State of California, by Brian S. Turner, Deputy Attorney General. 
	2. Respondent Robert Paul Eacobacci (Respondent) is represented in this proceeding by 505 Coyote ish, ste. e 
	attorney Peter Lemmon, , whose address is 356-Providence-Mine-Read, Nevada City, CA 95959. 
	10 3. On or about January 1, 1998, the Bureau issued Basic Emission Specialist Technician 11 
	License No. EB 00 1259 to Robert Paul Eacobacci (Respondent). The Basic Emission Specialist 12 Technician License was in full force and effect at all times relevant to the charges brought in Accusation No. 79/12-168. Respondent's Basic Emmission Specialist license was set to expire 14 on December 31, 2012 but pursuant to Title 16 California Code of Regulations Section 
	3340.28(e) Respondent renewed the Basic Emmission Specialist License as Smog Check Inspector License No. EO 0001259 and Smog Check Repair Technician License No. EI 0001259. 17 Both the Smog Check Inspector license and Smog Check Repair Technician license are in full 
	force and effect and will expire on December 31, 2014 unless renewed: 19 JURISDICTION 
	20 
	4: Accusation No. 79/12-168 was filed before the Director of Consumer Affairs (Director), for the Bureau, and is currently pending against Respondent. The Accusation and all other statutorily required documents were properly served on Respondent on July 30, 2012. 
	23 Respondent timely filed his Notice of Defense contesting the Accusation. 24 5. 
	A copy of Accusation No. 79/12-168 is attached as exhibit A and incorporated herein 25 by reference. 26 ADVISEMENT AND WAIVERS 
	27 6. Respondent has carefully read, fully discussed with counsel, and understands the 28 charges and allegations in Accusation No. 79/12-168. Respondent has also carefully read, fully 
	2 "STIPULATED SETTLEMENT (79/12-168) 
	discussed with counsel, and understands the effects of this Stipulated Settlement and Disciplinary 
	2 
	Order. 
	7. . Respondent is fully aware of his legal rights in this matter, including the right to a 4 
	hearing on the charges and allegations in the Accusation; the right to be represented by counsel at 5 
	his own expense; the right to confront and cross-examine the witnesses against him; the right to present evidence and to testify on his own behalf; the right to the issuance of subpoenas to compel 7 
	the attendance of witnesses and the production of documents; the right to reconsideration and court review of an adverse decision; and all other rights accorded by the California Administrative Procedure Act and other applicable laws. 
	10 8. Respondent voluntarily, knowingly, and intelligently waives and gives up each and 
	11 every right set forth above. CULPABILITY
	12 
	9.
	13 Respondent admits the truth of each and every charge and allegation in Accusation No. 79/12-168.
	14 
	15 . 10. Respondent agrees that his Basic Emission Specialist Technician License renewed 4s 16 Smog Check Inspector License No. EI 0001259 and Smog Check Repair License 
	17 No. EO 0001259 are subject to discipline and he agrees to be bound by the Director's 18 
	probationary terms as set forth in the Disciplinary Order below. 19 CONTINGENCY 20 11. This stipulation shall be subject to approval by the Director or his designee. 
	21 Respondent understands and agrees that counsel for Complainant and the staff of the Bureau may 22 communicate directly with the Director and staff of the Department regarding this stipulation and 23 settlement, without notice to or participation by Respondent or his counsel. By signing the stipulation, Respondent understands and agrees that he may not withdraw his agreement or seek 
	to rescind the stipulation prior to the time the Director considers and acts upon it. If the Director. 26 fails to adopt this stipulation as the Decision and Order, the Stipulated Settlement and ' 27 
	Disciplinary Order shall be of no force or effect, except for this paragraph, it shall be inadmissible 28 
	STIPULATED SETTLEMENT (79/ 12-168) 
	RKE 
	maintaining compliance with the terms and conditions of probation. 
	2 4. Random Inspections. Provide Bureau representatives unrestricted access to inspect all vehicles (including parts) undergoing repairs, up to and including the point of completion. 
	5. . Jurisdiction. If an accusation is filed against Respondent during the term of probation, the Director of Consumer Affairs shall have continuing jurisdiction over this matter 
	until the final decision on the accusation, and the period of probation shall be extended until such 7 decision. 
	6. Violation of Probation. Should the Director of Consumer Affairs determine that 
	Respondent has failed to comply with the terms and conditions of probation, the Department may, 10 after giving notice and opportunity to be heard revoke Respondent's license. 
	11 7. Continuing Education Courses. During the period of probation, Respondent shall attend and successfully complete a Bureau Certified License Inspector Training Course, Level II , 1 applicable to the class of license held by the Respondent. The course shall be completed and 14 proof of completion submitted to the Bureau within 180 days of the effective date of this decision 
	180 and order. If proof of completion of the course is not furnished to the Bureau within the-60-day period, Respondents' license shall be immediately suspended until such proof is received. 17 ACCEPTANCE 18 I have carefully read the above Stipulated Settlement and Disciplinary Order and have fully 19 discussed it with my attorney, Peter Lemmon, I understand the stipulation and the effect it will 20 have on my Basic Emission Specialist License No. EB 0001259 renewed as Smog Check 21 Inspector License No BO 
	26 
	Respondent 27 
	28 
	5 STIPULATED SETTLEMENT (79/12-168) 
	I have read and fully discussed with Respondent Robert Paul Bacobacci the terms and 
	conditions and other matters contained in the above Stipulated Settlement and Disciplinary Order. 3 I approve its form and content. 
	-. . 
	DATED: Peter Lemmon 
	6 
	Attorney for Respondent 7 
	ENDORSEMENT The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully submitted for consideration by the Director of Consumer Affairs. 
	11 
	Respectfully submitted;
	12 
	KAMALA D. HARRIS Attorney General of California JANICE K. LACHMAN
	14 
	Supervising Deputy Attorney General 
	16 
	17 Deputy Attorney General Attorneys for Complainant 18 
	19 SA2012104802 
	21 
	22 
	23 
	24 
	26 
	27 
	28 
	"STIPULATED"SETTLEMENT (79712-168) 
	... 
	Exhibit A Accusation No. 79/12-168 
	KAMALA D. HARRIS Attorney General of California . ARTHUR D. TAGGART 
	Supervising Deputy Attorney General BRIAN S. TURNER
	W N 
	Deputy Attorney General State Bar No: 108991 1300 1 Street, Suite 125 
	P.O. Box 944255 Sacramento, CA 94244-2550 Telephone: (916) 445-0603 
	Facsimile: (916) 327-8643 Attorneys for Complainant : 
	BEFORE THE DEPARTMENT OF CONSUMER AFFAIRS FOR THE BUREAU OF AUTOMOTIVE REPAIR STATE OF.CALIFORNIA 
	11 
	In the Matter of the Accusation, Against:
	12 P & $ 76 1912 Nevada City Highway Nevada City, CA 95945Mailing Address: 3634 Farm Hill Boulevard
	15 
	Redwood City, CA 94061 PIOTR JOSEF BARAN, OWNER Automotive Repair Dealer Registration No. ARD 242996
	17 
	Smog Check Station License No. RC 242996, 
	18 
	and 
	19 ROBERT PAUL EACOBACCI 515 Nimrod Street, Apt. D Nevada City, CA.95959 Basic Emission Specialist Technician
	21 
	License No. EB 001259 
	22 
	Respondents. 
	23 
	24 
	Complainant alleges: 
	25 
	79/12-168
	Case No. 
	ACCUSATION SMOG CHECK 
	PARTIES 
	26 
	1. John Wallauch ("Complainant") brings this Accusation solely in his official capacity 
	as the Chief of the Bureau of Automotive Repair ("Bureau"), Department of Consumer Affairs. 28 
	Automotive Repair Dealer Registration 
	2. On a date uncertain in 2005, the Bureau issued Automotive Repair Dealer
	N 
	Registration Number ARD. 242996 ("registration") to Piotr Josef Baran ("Respondent P & S"), 
	doing business as P & S 76. The registration will expire on December 31, 2012, unless renewed.
	A 
	Smog Check Station. License 
	3. On or about March 3, 2006, the Bureau issued Smog Check Station License Number
	a 
	RC 242996 ("station license") to Respondent P & S. The station license will expire on December 
	31, 2012, unless renewed.
	00 
	Basic Emission Specialist Technician License 
	4.
	10 On a date uncertain in 1998, the Bureau issued Besic Emission Specialist Technician 
	License Number EB 001259 ("technician license") to Robert Paul Eacobacei ("Respondent. 
	12 Eacobacci"). The technician license was in full force and effect at all times relevant to the ' 
	charges brought herein and will expire on December 31, 2012, unless renewed. 
	STATUTORY PROVISIONS 
	15 
	5. Section 9884.7 of the Business and Professions Code ("Code") states, in pertinent 
	16 part: 
	17 
	(a) The director, where the automotive repair dealer cannot show there was a bona fide error, may refuse to validate, or may invalidate temporarily or 18 permanently, the registration of an automotive repair dealer for any of the following 
	acts or omissions related to the conduct of the business of the automotive repair 19 
	dealer, which are done by the automotive repair dealer or any automotive technician, employee, partner, officer, or member of the automotive repair dealer.20 (1)-Making or authorizing in any manner or by any means whatever any
	21 
	statement written or oral which is untrue or misleading, and which is known, or which
	. . . 
	by the exercise of reasonable care should be known, to be untrue or misleading.22 
	(4) Any other conduct which constitutes fraud. .
	23 
	(b) Except as provided for in subdivision (c), if an automotive repair
	24 
	dealer operates more than one place of business in this state, the director pursuant to subdivision (a) shall only invalidate temporarily or permanently the registration of the specific place of business which has violated any of the provisions of this chapter, This violation, or action by the director, shall not affect in any marmer the right of theautomotive repair dealer to operate his or her other places of business." 
	() Notwithstanding subdivision (b), the director may invalidate temporarily or permanently, the registration for all places of business operated in thisstate by an automotive repair dealer upon a finding that the automotive repair dealer 
	has, or is, engaged in a course of repeated and willful violations of this chapter, or regulations adopted pursuant to it. 
	6. Code section 9884.13 provides, in pertinent part, that the expiration of a valid registration shall not deprive the director or chief of jurisdiction to proceed with a disciplinary 
	proceeding against an automotive repair dealer or to render a decision invalidating a registration temporarily or permanently. 
	6 7. . Code section 477 provides, in pertinent part, that "Board" includes "bureau," "commission," "committee," "department," "division," "examining committee," "program," and 8 'agency." "License" includes certificate, registration or other means to engage in a business or 
	profession regulated by the Code. 
	10 8. .'Saction 44002 of the Health and Safety Code provides, in pertinent part, that the 11 Director has all the powers and authority granted under the Automotive Repair Act for enforcing 
	12 the Motor Vehicle Inspection Program. 13 9. 
	Section 44072.2 of the Health and Safety Code states, in pertinent part. 
	The director may suspend, revoke, or take other disciplinary action against a license as provided in this article if the licensee, or any partner, officer, or director thereof, does any of the following: 
	16 
	(a) Violates any section of this chapter [the Motor Vehicle Inspection 
	Program (Health and Saf. Code, $ 44000, et seq.)] and the regulations adopted pursuant to it, which related to the licensed activities. 
	18 
	(c) Violates any of the regulations adopted by the director pursuant tothis chapter. 
	19 
	(d) Commits any act involving dishonesty, fraud, or deceit whereby20 another is injured 
	21 10. Section 44072.6 of the Health and Safety Code provides, in pertinent part, that the 
	22 expiration or suspension of a license by operation of law, or by order or decision of the Director 
	of Consumer Affairs, or a court of law, or the voluntary surrender of the license shall not deprive 24 the Director of jurisdiction to proceed with disciplinary action. 25 11. Section 44072.8 of the Health and Safety Code states. 
	When a license has been revoked or suspended following a hearing under this article, any additional license issued under this chapter in the name of the 27 licenses may be likewise revoked of suspended by the director, 
	COST RECOVERY 
	12. Code section 125.3 provides, in pertinent part, that a Board may request the administrative law judge to direct a licentiate found to have committed a violation or violations of
	w the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
	A enforcement of the case. FACTUAL BACKGROUND 
	13. In or about March, 2011, the Bureau was contacted by an unidentified person, who alleged that Respondent Bacobacci, who was employed by Respondent P & S, had performed an illegal smog inspection, The informant indicated that a 1999 Land Rover Discovery ("Vehicle 
	10 1"), owned by Respondent P & S had failed a prior smog inspection due to the Malfunction 11 Indicator Light ("MIL") being illuminated and that Respondent Eacobacci was unable to repair 
	12 the vehicle to turn off the MIL 14. . On or about June 1, 2011, the Bureau conducted a detailed review of the Vehicle 14 Information Database ("VID"), which showed that Vehicle I had failed the earlier smog 
	inspection performed on May 24, 2010. The VID also showed that on August 20, 2010, Vehicle . 16 1 passed, with all monitors completed, no history fault codes, and emission repairs performed A 17 further review of the VID revealed that another 1999 Land Rover Discovery ("Vehicle 2") had also been tested and passed on August 20, 2010, within minutes after the passing test on Vehicle 
	19 1. . Respondent Bacobacci issued Certificate of Compliance Number NW3497 17C for Vehicle 1. 
	20 In fact, Vehicle I was not tested during the OBD II functional test' and Vehicle 2 was used, 21 constituting clean plugging. 
	22 
	The On Board Diagnostics (OBD II) functional test is an automated function of the BAR-97 analyzer. During the OBD II functional test, the technician is required to connect an interface cable from the BAR-97 analyzer to a Diagnostic Link Connector (DLC) which is located inside the vehicle. Through 
	the DLC, the BAR-97 analyzer automatically retrieves information from the vehicle's on-board computer about the status of the readiness indicators, trouble codes, and the MIL (malfunction indicator light). If the vehicle fails the OBD I functional test, it will fail the overall inspection
	25 
	Clean plugging is the use of the OBD II readiness monitor status and stored fault code (trouble code) status of a passing vehicle for the purpose of illegally issuing a smog certificate to another vehicle 
	that is not in compliance due to a failure to complete the minimum number of self tests, known as monitors, or due to the presence of a stored fault code that indicates an emission control system or component failure.
	2 
	Vehicle 1, above, he failed to comply with section 44012 of that Code in a material respect, as follows: Respondent Eacobacci failed to perform the emission control tests on Vehicle 1 in accordance with procedures prescribed by the department. ' 
	SEVENTH CAUSE FOR DISCIPLINE (Violations of Regulations Pursuant to the Motor Vehicle Inspection Program) 
	22. ' Respondent Eacobacci has subjected his technician license to discipline under Health and Safety Code section 44072.2, subdivision (c), in that on or about August 20, 2010, regarding Vehicle 1, he violated sections of the California Code of Regulations, title 16, as follows: 
	Section 3340.30, subdivision (a): Respondent Eacobacci failed to inspect and test 10 that vehicle in accordance. with Health and Safety Code section 44012. . 11 b. Section 3340.42: Respondent Eacobacci failed to conduct the required smog tests 
	12 and inspections on that vehicle in accordance with the Bureau's specifications. 12 
	EIGHTH CAUSE FOR DISCIPLINE 
	.14 
	(Dishonesty, Fraud or Deceit) 23. Respondent Eacobacci has subjected his technician license to discipline under Health' 16 
	and Safety Code section 44072.2, subdivision (d); in that on or about August 20, 2010, Vehicle 1, 17 above, he committed acts involving dishonesty, fraud or deceit whereby another was injured by 18 issuing electronic Certificate of Compliance Number NW349717C without performing a bone 
	. 19 
	fide inspection of the emission control devices and systems on that vehicle, there by depriving the 
	People of the State of California of the protection afforded by the Motor Vehicle Inspection 21 Program 22 PRIOR CITATIONS 23 24. To determine the degree of penalty, if any, to be imposed upon Respondents P &'S 24 and Baco bacci, Complainant alleges, as follows: 
	25. a. . On August 22, 2007, the Bureau issued Citation No. C08-0151 to Respondent P & S 26 against his registration and station licenses for violations of Health and Safety Code section 27 44012, subdivision (f) (failure to perform a visual/functional check of emission control devices) 
	28 
	and California Code of Regulations, title 16, ("Regulation"), section 3340.35, subdivision (c) 
	.. com . 
	25. Pursuant to Code section 9884.7, subdivision (), the Director may refuse to validate, or may invalidate temporarily or permanently, the registrations, for all places of business operated 
	in this state by Piotr Josef Baran upon a finding that he has, or is, engaged in a course of repeated 11 
	and willful violations of the laws and regulations pertaining to an automotive repair dealer. 12 26. Pursuant to Health & Safety Code section 44072.8, if Smog Check Station License Number RC 242996, issued to Piotr Josef Baran, doing business as P & $ 76, is revoked or suspended, any additional license issued under this chapter in the name of said licensee may be likewise revoked or suspended by the director. 27. Pursuant to Health & Safety Code section 44072.8, if Basic Emission Specialist 17 Technician Li
	23 1. Revoking, suspending or placing on probation Automotive Repair Dealer Registration 24 
	Number ARD 242996, issued to Piotr Josef Baran, doing business as P & S 76; 
	2. Revoking, suspending or placing on probation any other automotive repair dealer 26 registration issued to Piotr Josef Baran; 
	27 3. Revoking or suspending Smog Check Station License Number RC 242996, issued to 28 
	Piotr Josef Baran, doing business as P & S 76; 
	4. Revoking or suspending any additional license issued under Chapter 5 of the Health 
	and Safety Code in the name of Piotr Josef Baran; 5. 
	Revoking or suspending Basic Emission Specialist Technician License Number BB 001259, issued to Robert Paul Eacobacci; 6. 
	Revoking or suspending any additional license issued under Chapter 5 of the Health and Safety Code in the name of Robert Paul Bacobacci; 
	7. Ordering Piotr Josef Baran and Robert Paul Bacobacci to pay the Bureau of 
	Automotive Repair the reasonable costs of the investigation and enforcement of this case, pursuant to Business and Professions Code section 125.3; and, 
	10 8. Taking such other and further action as deemed necessary and proper. 
	11 12 
	13 
	JOHN WALLAUCH 
	15 Bureau of Automotive Repair Department of Consumer Affairs 16 State of California Complainant 17 
	18 
	19 
	20 21 22 23 24 
	25 26 
	27 
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